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Page   46.  line  4  from  bottom,  for  "statue"  read  "statute." 
Page  92,  line  7  from  bottom,  before  "on"  sttike  out  "or." 
Page  a99,  line  a  from  bottom,  after  "even"  read  "If." 
Page  685,  line  5  from  top,  for  "was"  read  "were." 
Page  811,  line  7  from  bottom,  for  "debarred"  read  "barred.' 
Page  890,  line  x  (index),  for  "  bankruptcy  "  read  "bastard." 
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CASES  DECIDED 

IN   THE 

Supreme  Court  of  Appeals 


VIRQINIA. 


TuNSTALL,  Trustee,  &c.,  v.  Christian,  Trustee,  Ac 
January  8th,  1885. 

1.  hxiHV>—Suf>pori— Source  of  righl.—The  right  to  support  for  land  in  its 

natural  condition,  from  subjacent  and  adjacent  soil,  is  ex  jure  naturce^ 
not  dependant  on  grant,  and  not  acquirable  by  prescription. 

2.  ^mvxA^G^^ Support— Easeti^evt  acquirable. — The  right  to  support  for 

artificial  burdens  on  land  is  an  easement  acquirable  only  by  grant,  ex- 
press or  implied ;  and  neither  this  right  nor  the  right  to  light  and  air 
can,  in  America,  be  acquired  by  prescription.    Secus  in  England. 

3.  Idem — Idem — Implied. — The  right  to  support  for  artificial  burdens  on 

land  may  be  implied  from  circum.stances,  e.  g. :  where  houses  needing 
each  the  other's  support  are  built  by  same  owner,  and  one  is  granted 
without  stipulations  to  the  contrary.  But  this  implied  right  is  confined 
to  the  status  quo  at  time  of  grant,  and  extends  not  to  increased  bur- 
dens upon  the  soil. 

4.  Idem — Idem, — Case  at  bar. — L  owned  two  lots,  with  light  wooden  build- 

ings, adjoining  each  other.  By  purchase  B  acquired  one  By  devise 
C  acquired  the  other.  The  house  on  C's  lot  was  burned.  A  similar 
one  was  built,  and  also  burned,  and  was  replaced  by  a  three-story  brick 
house,  requiring  a  greatly-enlarged  excavation.  B  afterwards  removed 
his  wooden  house  to  rear  an  immense  structure,  requiring  a  deepi^ex- 
cavation,  and  notified  C  to  protect  his  property  from  injury  by  reason 
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thereof.    C  obtained  an  injunction  restraining  B  from  excavating  within 
Un  feet  of  his  foundation. 
Held: 

1.  C  possesses  no  right,  express  or  implied  to  support  for  his  build- 

ing from  the  soil  of  B. 

2.  B's  failure  to  object  to  or  his  acquiescence  in  C's  erecting  his  build- 

ing, on  his  own  land,  does  not  esijp  B  from  denying  C's  right  to 
support  for  that  building  from  B's  soil. 

3.  B  is  bound  to  use  reasonable  care  and  skill  in  making  his  excava- 

tion and  erecting  his  structure,  and  is  answerable  for  all  damage 
done  C  by  failing  to  use  the  same. 

4.  It  would  seem  reasonable  to   require  one  about  to  endanger  a 

neighbor's  building  by  improving  his  own,  to  give  that  neighbor 
notice. 

Appeal  from  (U'c-ree  of  c()ri>oration  court  of  Lvnelibursr,  rei)- 
dered  August  1st,  1882,  in  a  cliancerv  suit  wherein  Caniilhis 
Christian,  trustee  for  Mary  D.  Christian,  and  Mary  P.  Davis 
and  als.  were  complainants,  and  A.  A.  Tunstall,  trust4?e  for 
Mary  M.  Brooks  and  als.  were  defendants. 

In  1820  two  adjoiniuiT  lots  in  Lyncldmro;,  on  each  whereof 
was  a  light,  two-story  wooden  building,  were  owned  by  John 
Lyneh.  lie  conveyed  one  to  his  son-ii]-law,  Alexander  Liggatt, 
the  father  of  Mrs.  Brooks,  one  of  the  a])pellants.  lie  devised 
the  other  to  his  daughter,  Mrs.  Zolinda  Davis,  under  whom  the 
appellees  claim.  The  building  on  the  latter  lot  was  destroyed 
by  fire;  a  similar  one  was  erected  in  its  place,  and  also  de- 
stroyed. The  api)ellees  then,  in  1877,  erected  a  large,  three- 
story  brick  store  in  its  place,  greatly  enlarging  the  former  ex- 
cavations for  that  i>uq)ose.  In  1882  the  appellant  removed  the 
old  building  from  Mrs.  Brooks'  lot  to  make  way  for  a  large  and 
expensive  building,  and  notified  the  ai)pellee  to  protect  his  pro- 
perty from  any  injury  which  might  result  from  the  increased 
size  and  depth  of  the  proposed  excavation.  The  appellant  be- 
gan the  work,  and  the  api>ellee  filed  his  bill  in  said  corporation 
court,  pranng  for  an  injunction  to  restrain  him.  The  bill 
charged  tliat  the  propose<l  building  was  of  such  size  and  char- 
acter that  the  necessarv  excavations  therefor  would  u:o  below 
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the  foundation  of  his  building,  and  would  throw  it  down  and 
destroy  it,  and  claimed  the  right  to  support  for  his  laud  and 
building  from  the  adjacent  and  subjacent  soil.  An  injunction 
was  granted  until  fiirther  order.  The  defendant  answered,  de- 
nying the  right  to  support,  and  that  the  proposed  building  was 
unnecessarily  large,  &c.  Evidence  was  taken  on  both  sides. 
At  the  hearing  the  cori)oration  court  perpetuated  the  injunc- 
tion restraining  the  defendant  from  excavating  within  ten  feet 
of  the  foundation  of  the  plaintiff's  building  on  a  horizontal 
line  at  a  right  angle.  From  this  decree  an  appeal  was  allowed 
the  defendant,  Tunstall. 
Other  facts  are  stated  in  the  opinion. 

Kean  jf  Ktfi^}  and  A.  A,  Tiw stall,  for  the  appellants. 

ChriMktif  tf*  Christian,  for  the  appellees. 

Lewis,  P.,  delivered  the  opinion  of  the  court. 

The  questions  to  be  determined  are — first,  whether  the  ap- 
pellees have  acquired,  by  prescription,  the  right  to  lateral  su])- 
port  for  their  building  from  the  adjoining  soil  of  the  appellants; 
and  if  not,  then  second,  whether  such  right  hat^  been  acquired 
by  implication. 

1.  It  is  well  settled  that  the  right  to  support  for  land  from 
the  adjacent  and  subjacent  soil  is  a  natural  right,  analogous  to 
the  flow  of  a  natural  river  or  of  air.  It  stands  on  natural  jus- 
tice, and  is  not  dependant  upon  grant;  and  for  an  invai=iion  of 
the  right  an  action  is  maintainable  withoutproof  of  negligence. 
But  the  right  is  confined  to  the  soil  in  it^  natural  condition. 
It  does  not  extend  to  buildings  or  other  artificial  burdens 
thereon,  increasing  the  downward  and  lateral  pressure.  And 
therefore,  if  one  by  digging  in  his  own  soil  occasions  damage  to 
the  building  of  the  adjoining  owner,  he  is  not  liable  therefor 
in  an  action  by  the  latter,  provided  he  has  used  due  care  and 
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caution,  and  the  plaintiiF  has  not  acquired  the  right  to  support, 
in  some  mode  recognized  by  law.  2  Rolle  Abr.  564;  Steven- 
S071  V.  Wallace^  27  Gratt.  77;  Thurston  v.  Hancock,  12  Mass. 
220;  Gllmore  v.  Driscoll,  122  Id.  199;  Transportation  Co,  v. 
CMmgo,  99  U.  S.  635;  Penton  v.  ^Holland,  17  Johns.  92;  Had- 
cliffs  ex'ors  v.  The  Mayor ^  ^r.,  4  N.  Y.  195;  Charkss  v.  Rankin^ 
22  Mo.  567. 

The  right  to  support  for  artificial  burdens  on  land  is  an  ease- 
ment, and  can  be  acquired  only  by  grant,  express  or  implied. 
According  to  the  English  decisions  this  right,  which  is  treated 
as  analogous  to  the  right  to  light  and  air,  may  be  acquired  by 
prescription.  In  other  words,  a  grant  is  presumed  from  lapse 
of  time  and  accompanying  facts.  Stansdl  v.  JoUard,  1  Selw. 
N.  P.  445,  Humphries  v.  Broaden,  12  Q.  B.  749;  Dalton  v.  An- 
gus^ 6  Appeal  cases,  L.  R.  740. 

But  the  English  doctrine  of  "ancient  lights"  has  been  re- 
pudiated by  the  American  courts  as  irreconcilable  with  prin- 
ciple, and  not  adapted  to  the  rapid  physical  development  of  the 
countiy,  especially  in  cities  and  towns.  "And  in  this,"  says 
Washburn  in  his  work  on  Easement,  "is  witnessed  another 
illustration  of  the  influence  of  those  silent  agencies  which  are 
constantly  at  work  in  a  free  community,  in  adapting  and  giv- 
ing form  and  consistency  to  the  rules  of  its  common  law,  to 
meet  the  wants  and  conditions  of  the  body  politic."  Ch.  4,  sec. 
6,  p.  17;  see  also  Parker  v.  Foote^  19  Wend.  308;  Pierre  v. 
Fcrnall,  26  Me.  436;  Haverstick  v.  Sipe,  33  Penn.  St.  368:  Na- 
pier  v.  Buhcinkle,  5  Rich.  (S.  C.)  311;  Keats  v.  Hugo,  115  Mass. 
204;  Rogers  v.  H^arin,  10  Gray,  376;  Smith  v.  White,  11  Md.  23; 
Pouuil  v!  Sims^  5  W.  Va.  1;  Hubbard  v.  Toun,  33  Vt.  295. 

In  a  note  to  the  case  of  Stein  v.  Hauck,  17  Am.  Law  Register 
(July,  1878),  p.  440,  a  learned  writer  reviews  the  cases,  and 
concludes  jus  follows;  "In  vi(3w  of  the  course  of  our  decisions 
on  this  (piestion,  we  think  it  may  be  reasonably  concluded  that, 
notwithstiinding  some  early  opinions  to  the  contrary,  it  cannot 
now  be  safelv  asserted  that  the  doctrine  of  a  riffht  to  liirht  and 
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air  by  a  mere  prescriptive  use  prevails  at  present  in  a  single 
American  State." 

The  same  reasoning  would  seem  to  apply  with  equal  force  to 
the  English  doctrine  of  a  prescriptive  right  to  support  for  build- 
ings. 

It  is  true  that  in  some  of  the  American  cases  are  to  be  found 
dieia  of  the  judges  in  favor  of  the  doctrine.  And  in  Stevenson 
V.  Wallace^  27  Gratt,  supra^  there  are  expressions  in  the  opinion 
of  the  couii:,  founded  on  certain  English  cases,  to  the  same 
effect.  But  the  decision  of  the  (luestion  was  not  necessarily  in- 
volved, inasmuch  as  the  right  asserted  in  that  case  was  held  to 
be  clearly  implied  fi'om  the  terms  of  a  deed  by  a  common  pre- 
decessor in  title  of  the  parties. 

The  doctrine  may  well  enough  apply  to  the  acquisition  of  a 
right  of  way,  or  to  the  use  of  water  and  the  like,  but  it  is  diffi- 
cult to  see  how,  on  principle,  it  can  be  held  to  apply  to  a  ca^e 
like  the  present ;  for  when  a  man  builds  on  his  own  soil  to  its 
extremity  he  simply  exercises  a  lawfiil  right.  lie  does  not  en- 
croach upon  the  soil  or  invade  the  rights  of  his  neighbor,  and 
consequently  there  is  nothing  of  which  the  latter  can  complain. 
Xow,  to  acquire  an  easement  by  prescription,  it  is  essential  that 
the  user  be  not  only  honest  and  uninterrupted  for  a  number  of 
years,  but  open  and  adverse,  and  it  must  be  vAih  the  acquies- 
cence of  the  owner  of  the  servient  tenement.  2  Min.  Insts. 
492,  et  seq.  But  how,  under  the  circumstances  mentioned, 
can  there  be  said  to  be  an  adverse  use  of  another's  pro- 
perty? Or  how  can  the  acquiescence  of  one  in  an  act 
be  implied  who  has  neither  the  right  nor  the  power  to 
prevent  it?  It  is  true  that,  in  order  to  prevent  the  acquisi- 
tion of  the  right,  the  adjoining  owner  might,  by  excavating  in 
his  own  soil,  bring  down  his  neighbor's  building  before  the  right 
to  support  could  be  fiiUy  acquired.  But  such  an  extraordinary 
and  unneighborly  act  would  not  only  involve  labor  and  expense, 
but  might  endanger  and  perhaps  destroy  his  own  house.     And 
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how  can  a  man  be  reasonably  required  to  injure  his  own  pro- 
perty in  order  to  preserve  his  rights  respecting  it? 

The  doctrine  contended  for  by  the  appellees,  whether  here- 
tofore nniintained  as  resting  on  an  absolute  rule  of  law,  or  on 
the  ordinary  principles  of  i>rescription,  is  at  variance  with  rea- 
son, and  ought  to  be  rejected.  It  may  have  been  adapti^l  to 
the  age  in  which  it  was  first  announced  in  England,  but  is  un- 
suited  to  the  building  of  cities  and  towns  in  a  progressive  coun- 
try like  ours  at  the  present  day. 

Fortunately,  authority  is  not  wanting  in  support  of  these 
^iews.  The  cpiestion  arose  and  was  carefully  considered  in  a 
recent  case  by  the  supreme  court  of  Georgia,  in  which  it  was 
held  that  the  right  to  support  for  buildings  can  on  no  principle 
known  to  the  law  be  acquired  by  prescription.  Mitchell  v. 
Mayor  of  Borne,  tfe.,  49  Ga.  19.  The  court  said:  "Xeither  in 
the  case  of  the  window  opening  out  on  another  man's  land,  or 
of  a  building  erected  on  the  dividing  line,  has  the  owner  com- 
mitted an  act  against  which  his  neighbor  can  protest.  He  has 
not  touched  his  property,  or  invaded  any  right,  or  given  any 
cause  of  action.  He  had  a  right  to  use  or  build  on  his  lot  to 
the  furthest  limit  of  his  boundary.  He  has  only  done  this,  and 
never  has  had  any  use,  or  possession,  or  enjoyment  of  any  right, 
corporeal  or  incorporeal,  belonging  to  another,  to  which  objec- 
tion could  in  any  form  be  made;  and  it  would,  therefore,  be  a 
misuse  as  well  as  an  abuse  of  the  terms  license,  (jrant,  and  acqui- 
escence to  say  that  he  has  acquired  a  right  by  means  thereof 
from  the  owner  of  the  adjoining  lot.  This  was  so  expressly  de- 
cided in  Hoy  v.  Sterrett,  2  Wattn,  227,  and  in  Richart  v.  Scott, 
Id.  460.  The  grounds  upon  which  these  decisions  are  put  are 
precisely  the  same  as  those  in  the  cases  applicable  to  light  and 
air." 

Similar  views,  though  obiter,  were  expressed  by  Chief  Justice 
Gray,  in  the  lat^r  case  of  Gilmore  v.  Driscoll,  122  Mass.,  supra. 
See  also  note  to  the  case  of  Thurston  v.  Hancock,  7  Am.  Dec. 
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62,  et  seq,  Bennett's  Goddard  on  Easement,  231,  ei  seq:  Wood 
on  Nuisances,  chap.  5,  sec.  202. 

We  are  theretbre  of  opinion  that,  as  a  prescriptive  right,  the 
claim  of  the  appellees  cannot  be  sustained. 

2.  The  next  (piestion  is  whether  it  can  be  sustained  on  the 
theory  of  an  implied  grant. 

The  right  to  support  is  implied  where  houses  are  built  in  com- 
mon by  the  same  owner,  each  needing  the  snpi)ort  of  the  other, 
and  a  grant  of  one  is  made  without  express  stipulation  to  the 
contrary.  In  such  case  the  owner  is  presumed,  as  against  him- 
self, to  grant  the  right  to  support,  and  so  reciprocally  to  reserve  * 
the  right  in  his  own  favor.  The  right  is  also  implied  where 
property,  consisting  of  a  house  and  unimproved  land,  is  sev- 
ered by  sale.  And  the  right  to  support,  thus  granted  and  re- 
served, is  transmitted  to  the  successors  in  title  of  the  parties 
resiKJCtively.  Riefumb  v.  ^06vv,  9  Exch.  218;  Stevenson  v.  Wcd- 
k^e,  27  Gratt.  88;  Bennett's  Goddard,  227. 

But  the  right  is  confined  to  the  condition  of  things  at  the 
time  of  the  grant.  If,  therefore,  increased  burdens  are  after- 
wards placed  upon  the  soil,  as  by  erecting  new  buildings  or  ad- 
ding to  those  already  erected,  and  damage  to  the  building  is 
caused  by  excavations  in  the  ^Ijoining  soil,  an  action  is  not 
maintainable  for  the  injury  if  it  would  not  have  occurred  except 
for  the  increased  weight.  Bennett's  Goddard,  414.  See  gen- 
erally on  the  subject  of  easements  by  implication,  Scindeiiiii  v. 
Baxter^  76  Va.  299,  and  cases  cited. 

The  application  of  this  principle  is  decisive  of  the  present 
case.  It  appears  that  the  titles  of  the  parties  were  derived  from 
a  comnron  grantor,  John  Lynch,  w^ho,  in  1820,  sold  the  lot  now 
owned  by  the  appellants,  re8er\ing  the  lot  now^  owned  by  the 
appellees.  The  last-mentioned  lot  was  soon  afterwards,  by  his 
will,  devised  to  his  daughter.  At  the  time  the  property  was 
severed  by  sale,  each  lot  was  occupied  by  a  light,  two-story 
wooden  building,  the  one  adjoining  the  other.  That  on  the  lot 
of  the  appellees  having  been  destroyed  by  fire,  in  1863,  was  re- 
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pla<'ed  by  a  Bimilar  structure,  which  also  was  afterwards  burned. 
Soon  thereafter  the  appellees'  present  building  wa.s  erected, 
which  is  a  three-story  brick  l)uilding,  and  of  vastly  greater 
weight  and  proportions  than  the  original  wooden  structure. 
Moreover,  in  erecting  the  present  building,  the  original  exca- 
vation was  greatly  enlarged,  being  extended  back  to  the  ex- 
tremity of  the  lot.  It  appears  that  originally  the  cellar  ex- 
tended back  fi'om  the  front  line,  on  Main  street,  only  a  distance 
of  some  sixty  or  seventy  feet,  or  less  than  one-half  the  length 
of  the  present  foundation.  It  fiirther  appears  that  so  much  of 
the  destroyed  l)uildings  as  did  not  rest  on  the  stone  walls  at  the 
sides  of  the  cellar  was  supported  by  blocks,  and  that  for  a  dis- 
tance of  one-half  or  more  of  the  length  of  the  present  build- 
ing there  was,  before  it  ^vas  erected,  no  building  (or  at  least 
none  that  can  be  definitely  located),  and  that  consequently,  as 
to  that  distance,  there  could  have  been  no  implied  easement  of 
support  from  the  api)ellees'  soil.  The  evidence  satisfactorily 
shows  that,  in  new  of  the  nature  of  the  soil,  the  proposed  ex- 
cavation can  be  made,  with  the  exercise  of  reasonable  skill, 
without  danger  of  serious  injury  to  the  appellees'  building. 
And  it  shows,  beyond  reasonable  doubt,  that  but  for  the  in- 
creased burden  upon  the  soil,  by  the  erection  of  that  building, 
the  work  could  be  accomplished  without  at  all  endangering  the 
adjoining  property.  This  is  substantially  testified  to  by  the  ap- 
pellees' own  witness,  Forstberg,  a  civil  engineer,  and  to  the 
same  eftect  is  the  testimony  of  other  witnesses. 

It  is  contended,  however,  that  the  appellants  are  estopped 
from  denying  the  claim  asserted,  on  the  ground  of  their  im- 
plied accjuiescence  in  the  erection  of  the  appellees'  building  as 
it  is.  Hut  this  contention  is  not  well  founded.  The  answer  is 
similar  to  what  has  already  been  said  in  respect  to  the  claim  of 
a  right  by  prescription,  namely — that  in  erecting  their  building 
the  appellees  merely  exercised  a  lawful  right,  not  in  derogation 
of  the  ai)pellants'  rights,  and  were  in  no  way  influenced  or  in- 
duced to  do  so  l)y  the  latter.     There  is  no  ground,  therefore, 
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upon  which  the  doctrince  of  estoppel  can  be  applied  to  a  case 
like  the  present. 

But  although  the  implied  right  to  support  has  thus  been  lost, 
yet  the  appellants  are  bound  to  use  reasonable  care  and  skill  in 
the  prosecution  of  their  work;  and  what  is  such  care  and  skill 
is  a  question  always  to  be  determined  on  the  particular  facts  and 
circumstances  of  the  case.  Foley  v.  Wi/cth,  2  Allen  (Mass.), 
131;  Shafer  v.  Wilson,  44  Md.  268;  City  of  Quwry  v.  Jortes,  76 
HI.  342;  Mc3Iillan  v.  Staples,  36  Iowa,  532;  Charless  v.  Ban- 
kin,  22  Mo.  566. 

There  is  nothing  in  the  record  to  show  that  thus  far  the  ap- 
pelhuits  have  not  proceeded  with  reasonable  care  and  a  due  re- 
gard for  the  rights  of  the  appellees.  It  appears  that  before 
commencing  their  excavation,  they  formally  notified  the  latter, 
in  writing,  of  their  plans  and  intentions,  and  invited  them  to 
take  such  steps  as  they  might  see  fit  to  protect  their  interests. 
Whether  it  was  incumbent  on  them  to  give  such  notice  is  a 
question  not  necessary  to  be  determined;  but  the  obligation  to 
do  so  would  seem  to  be  a  reasonable  re(|uirement.  In  the  case 
of  Lasala  v,  Holhrook,  4  Paige,  169,  Chancellor  Wahyortli  said: 
"  From  the  recent  English  decisions  it  appears  that  the  paity 
who  is  about  to  endanger  the  building  of  his  neighbor,  by  a 
reasonable  improvement  on  his  own  land,  is  bound  to  give  the 
owner  of  the  adjacent  lot  [iroper  notice  of  the  intended  im- 
provement, arid  to  use  ordinary-  skill  in  conducting  the  same; 
and  that  it  is  the  duty  of  the  latter  to  shore  or  prop  up  his  own 
building,  so  as  to  render  it  secure  in  the  mean  time."  And  it 
was  accordingly  held  in  that  case  that,  as  the  defendant  was  pro- 
ceeding with  reasonable  care  and  caution  in  the  erection  of  his 
building,  and  in  laying  the  foundations  thereof,  which  he  pro- 
posed to  sink  to  a  depth  of  ten  feet  below  the  foundation  of  the 
complainant's  building,  it  was  for  the  latter  to  adopt  measures 
to  secure  their  building  against  the  dangers  to  which  it  was  ex- 
posed. 

In  Massey  v,  Goyder,  4  C.  &  T.  161  (19  Eng.  Com.  Law,  321), 
Vol.  lxxx — 2 
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it  was  held  that  the  dofendaiit,  liaviiiij!:  ijiven  notice  to  the  oc- 
cupant of  the  adjoining-  lot  of  his  intended  ini]H'ovenient,  waa 
only  l)oiind  to  use  reasonahle  and  ordinary  care  in  the  work, 
and  was  not  hound  in  any  other  way  to  secure  the  adjoining 
huildiiii!:  from  injui'y;  although  from  the  peculiar  nature  of  tlie 
soil,  he  was  comi»elled  to  lay  the  foundation  of  liis  new  huild- 
ing  several  feet  deei»er  than  that  of  the  old. 

These  princii)les  have  heen  recognized  in  numerous  cases,  and 
may  he  considered  as  well  estahlished.  Nevertheless,  by  the 
decree  comidained  of,  the  ai>j>ellants,  the  defendants  l)elow, 
were  not  only  restrained  ii'om  carrying  out  their  designs,  hut, 
in  the  language  of  the  decree,  were  enjoined  from  ''continuing 
their  excavation  to  within  ten  feet  of  the  foundation  of  the 
plaintiffs  building,  on  a  horizontal  line  at  right  angles,  that 
being,  in  the  opinion  of  the  court,  a  sufficient  lateral  and  sub- 
jacent supporting  soil  to  prevent  any  damage  to  the  plaintiffs^ 
lot  or  property."  We  are  unable  to  see  upon  what  ground  this 
decree  can  be  vsustained.  In  our  opinion,  it  is  unwarranted 
both  by  the  law  and  the  facts  of  the  case. 

The  proposed  building  of  the  appellants,  it  is  true,  is,  in  point 
of  size,  unusual  for  the  city  of  Lynchburg;  l)ut  considering  its 
central  and  desirable  location,  and  the  increasing  population  and 
business  of  the  city,  it  cannot  be  said  to  be  larger  than  the 
probable  demand  for  such  buildings  in  the  near  future  will' re- 
quire. Xor  can  it  be  inferred  that  when  the  lot  of  the  appel- 
lants was  sold  by  John  Lynch,  in  1820,  it  was  the  intention  ot 
the  parties  that  the  wooden  structure  then  standing  should  never 
be  replaced  by  a  more  convenient  and  commodious  building — 
better  adapted  for  business  purposes.  Such  an  inference  would 
be  most  unreasonable,  and  cannot  be  seriously  contended  for. 

The  decree  must  be  reversed,  and  the  bill  dismissed. 

Decree  reversed. 
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Syllabus — Statement. 


Gill  v.   Barbour. 

January  8th.  18<S5: 

1.  Judicial  Sa\.e.s— Pure  hose- tnongy  paidinto  court  and  /^j/.—Where  pur- 
chaser at  judicial  sale  buys  in  all  the  liens  save  one,  and  is  allowed 
credit  therefor,  and  then  to  prevent  re- sale,  pays  into  bank,  with  approval 
of  the  court,  the  amount  of  the  said  lien,  which  the  court  recognizes  as 
appropriated  to  the  owners  of  the  said  lien,  and  which  is  later  lost  by 
the  bank's  failure,  the  loss  will  fall  wholly  on  the  owners  of  the  said 
lien.  Had  there  remained  more  than  one  unsatisfied  lien,  the  loss 
would  then  have  fallen  on  the  general  fund,  and  been  borne  by  the 
lienors  in  the  inverse  order  of  the  priority  of  their  liens. 

Appeal  of  X.  R.  Gill  and  J.  T.  H.  Briiigman,  trustees  for  J. 
G.  Ilewes  and  J.  G.  Miller,  from  three  decrees  of  circuit  court 
of  Fauquier  county,  entered  December  23d,  1876,  April  IStli, 
1879,  and  December  15th,  1881,  respectively,  in  five  chancery 
causes  heard  together;  four  in  the  short  style  of  Barbour  v. 
BnHHjtu\  and  one  in  the  short  style  of  Miller  v.  Miller. 

Opinion  states  the  ca^e. 

/.  G.  cf  W.  W.  Field,  ./.  Y.  Menefec,  and  G.  D.  Gray,  for  the 
apj^ellants. 

John  F.  Rixey,  W,  W.  Hairy,  and  J.  C  Gibson,  for  the  ap- 
pellees. 

Lacy,  J.,  delivered  the  opinion  of  the  court. 

In  the  suits  of  Barbour  v.  Barbour  a  tract  of  land  called 
*' Fleetwood,"  situated  in  the  county  of  Cidpeper,  was  ordered 
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to  be  sold ;  and  on  the  21st  of  August,  1855,  the  said  tract  of 
land  was  sold  to  Henn'  Miller,  at  the  price  of  $30,000,  by  spe- 
cial commissioners  of  the  court.  This  sale  was  reported  to 
court  and  confirmed. 

In  1862  Henry  Miller  died  intestate,  leaving  $3,055.07  of 
the  purchase-money  for  this  land  still  unpaid. 

Tn  April,  1866,  J.  G.  and  H.  B.  Miller  &  Co.  and  other  credi- 
tors of  ITenry  Miller  instituted  a  chancery  suit  in  the  circuit 
court  of  Culpeper  to  subject  the  real  estate  of  Henry  Miller  to 
the  i)ayment  of  his  debts,  the  personal  estate  proving  insuffi- 
cient; and  Barbour  and  Thompson,  the  special  commissioners 
of  the  circuit  court  of  Fauquier,  who  had  made  the  sale  of 
"  F'leetvvood"  to  Heniy  Miller,  were  made  parties  defendants. 
The  bill  was  a  general  creditors'  bill,  and  set  forth  that  the 
whole  of  the  purchase-money  for  ."Fleetwood"  had  been  paid. 

In  June,  1866,  a  decree  was  entered  in  this  suit  for  accounts, 
it  not  appearing  to  the  court  that  Henry  Miller  had  fully  paid 
the  purchase-money  for  "Fleetwood.'' 

In  Xovember,  1866,  the  Barbour  suits  were  removed  from 
the  circuit  court  of  Fauquier  to  the  circuit  court  of  Culpeper, 
and  there  docketed,  and  ordered  to  be  heard  with  the  suit  of 
Miller  V.  Miller. 

In  the  same  month  a  decree  was  entered  for  the  sale  of 
"Fleetwood,"  to  pay  the  debts  of  Henry  Miller,  and  commis- 
sioners appointed  to  make  the  sale,  an  account  ordered  of  the 
balance  due  to  the  commissioners  of  the  court  in  the  Barbour 
suits,  Barbour  and  Thompson,  and  the  puq^ose  of  the  court  de- 
clared to  pay  to  them  the  balance  due  them  out  of  the  proceeds 
of  the  sale  of  "Fleetwood." 

Menefee  and  Gibson  were  appointed  commissioners  of  the 
court  to  make  the  sale,  and  on  the  16th  of  September,  1867, 
they  sold  "  Fleetwood  "  to  J.  G.  Miller,  at  the  sum  of  $26,590.50, 
which  sale  was  reported  to  and  confirmed  by  the  court  on  the 
9th  of  Xovember.  1867.  J.  G.  Miller  was  the  largest  creditor 
of   Henry  Miller,  holding  a   trust-deed   lien    of   $13,000   on 
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"Fleetwood."  He  became  the  owner  of  the  other  debts  against 
Henry  Miller  by  purchase,  and  the  same  were  assigned  to  him, 
except  the  lien  due  on  the  original  purchase  by  Henry  Miller  in 
the  Barbour  suits.  This  amount  is  called  in  the  subsequent 
proceedings  the  Barbour  lien. 

In  April,  1874,  a  decree  was  entered  in  the  causes,  confirm- 
ing the  report  of  the  commissioner  as  to  the  amount  of  the 
Barbour  and  other  liens,  and  commissioners  Menefee  and  Gibson 
directed  to  collect  the  balance  of  the  purchase-money  due  upon 
the  purchase  of  "Fleetwood,"  allowing  J.  G.  Miller  to  retain 
so  much  of  the  said  purchase-money  as  he  was  entitled  tQ  by 
purchase.  And  they  were  directed  to  deposit  the  money  so  col- 
lected in  the  Bank  of  Culpeper.  On  May  Ist,  1874,  the  same 
commissioners  were  directed  not  to  deposit  this  money  when  col- 
lected in  the  said  bank,  but  to  pay  it  to  the  court  commissioners 
in  the  Barbour  suits,  Barbour  and  Thompson,  upon  the  execu- 
cution  by  the  said  Barbour  and  Thompson  of  a  bond,  in  the  pen- 
alty' of  S10,000,  properly  conditioned,  it  being  a  matter  in  con- 
troversy whether  this  money  belonged  to  the  devisees  of  Mrs. 
Barbour's  father,  James  Byrne,  or  to  the  creditors  of  Mrs. 
Barbour;  and  a  reference  was  had  to  a  commissioner  to  ascer- 
tain and  report  upon  that  question. 

After  a  rule  against  J.  G.  Miller  to  show  cause  against  it,,  at 
the  February  term,  1875,  a  decree  was  entered  upon  the  re- 
turn of  the  rule,  directing  J.  G  Miller  to  pay  this  money  to  the 
commissioners  of  the  court,  Menefee  and  Gibson,  within  sixty 
days,  in  default  of  which  the  said  commissioners  were  directed 
to  sell  '^Fleetwood"  again,  and  the  decree  directing  the  pay- 
ment to  conmiissioners  Barbour  and  Thompson  was  set  aside 
as  to  that  direction. 

In  the  meantime  J.  G.  Miller  had  sold  "Fleetwood"  to  J. 
G.  Hewes,  and  at  the  request  of  said  Hewes  conveyed  the  same 
to  the  appellants.  Gill  and  Bringman.  And  at  the  A}>ril  term, 
1875,  the  said  trustees  filed  their  petition  in  the  cause,  setting 
forth  the  tact  that  they  had  become  the  purchasers  of  "  Fleet- 
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wood";  had  assumed  the  payment  of  the  Barbour  lien  still 
Buhsisting  thereon;  that  they  were  prepared  to  pay  the  same, 
amounting  on  that  day  to  $5,450.18,  and  had  deposited  that  sum 
in  the  Bank  of  Culpeper,  taking  a  ceitiiicate  for  the  same; 
praying  the  court  to  receive,  and  disburse  a^  was  right  the 
same,  and  set  aside  the  decree  of  the  February  term  directing 
a  resale  to  pay  the  said  lien,  and  that  they  be  relieved  of  the 
lien  of  the  said  Barbour  debt.  The  Bank  of  Culpeper  wjis  in 
the  town  of  C'ulpeper,  in  which  the  court  was  then  being  held. 

On  the  6th  of  A])ril  the  court,  by  decree  in  the  cause,  gave 
the  .petitioners  leave  to  file  their  petition  and  the  said  certi- 
ficate of  deposit,  and  set  aside  the  decree  which  had  been  en- 
tered in  the  cause  at  the  ?\*bruarv  term  preceding,  to  sell  the 
said  land  to  satisfy  the  said  Barbour  lien;  and  on  the  next  day, 
by  its  order,  drew  out  of  the  said  bank  §500  of  the  said  sum 
of  money  so  deposited  to  pay  to  the  said  commissioners,  ^len- 
cfee  and  Gibson,  their  commissions  then  unpaid  on  the  said  sale. 

On  the  5th  of  July  tbllowing  the  causes  were,  by  decree  en- 
tered therein,  removed  to  the  circuit  court  of  Fauquier  for 
fiirther  proceedings  to  be  had  therein. 

On  the  24th  of  December,  1875,  the  circuit  court  of  Fauquier 
entered  a  decree  directing  one  of  the  said  commissioners  of  the 
court,  Gibson,  to  withdraw  from  the  papers  in  the  causes  the 
certificate  of  the  Bank  of  Culpeper,  and  to  collect  the  same. 

The  Bank  of  Culpeper  was  unable  to  pay  the  said  sum,  and 
it  was  lost. 

A\niere  does  the  loss  fall — on  those  entitled  to  the  Barbour 
lien,  or  on  the  y)urchasers  of  the  land — the  appellants?  The 
circuit  court  of  Fauquier,  by  its  decree  of  December  23d,  1876, 
held  that  the  sum  of  §5,450.18,  paid  in  cash  in  the  Bank  of 
Culpe]>er,  was  received  by  the  circuit  court  of  ('Ulpei)er  as 
a  payment  on  account  of  the  purchase-money  of  the  realty 
called  *'  Fleetwood ''  due  by  J.  (4.  Miller,  the  juirchaser  thereof, 
and  was  a  credit  to  these  causes  in  said  bank,  and  that  the  said 
sum  not  having  been  approjn-iated  by  decree  made  subse(|Uently 
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to  sai^l  otli  «lay  of  April,  1875,  to  any  claim  to  any  party  to 
these  causes  (save  and  except  a  ])oition  thereof  paid  to  the  com- 
missioners of  Side  for  their  connnissions),  if  the  same  be  lost  hy 
Uie  insolvency  of  said  bank,  such  loss  is  to  be  borne  by  the 
general  fund  in  the  causes,  and  not  t(»  fall  nj)on  tlie  devisees  of 
Jamt;s  Byrne,  deceased;  and  that  the  Barbour  lien  is  still  due 
an<l  unpaid,  and  is  the  Hi-st  lien  ui)on  the  land  called  *' Fleet- 
wood." By  the  <lecree  of  April,  1879,  the  vourt  receive<l  and 
dismissed  the  petition  of  the  appellants  for  a  rehearing,  and  by 
the  decree  of  December,  1881,  decreed  a  sale  of  "Fleetwood,'' 
to  satisfv  the  Barbour  lien,  tbat  appearing  to  be  the  oidy  Jien 
unsatisfied. 

From  these  decrees  the  api)ellants  applied  for  and  obtained 
an  appeal  to  this  court,  which  was  awarded  July  14th,  1882. 

The  sole  (question  in  this  cause  in  dispute  in  this  court  is 
whether  the  loss  of  tbis  fund  in  the  Bank  of  Culpeper,  de- 
posited in  the  bank  under  the  foregoing  circumstances,  should 
fall  on  the  purchaser  or  on  the  creditor. 

It  cannot  be  maintained,  as  is  strenuously  insisted  by  the  ap- 
pellees, that  this  is  a  contest  between  the  lienors;  that  as  to  the 
purchai^er,  he  has  been  credited  with  the  money  he  has  paid  in 
the  Bank  of  Culpej>er  to  the  order  of  and  witb  the  api>roval  of 
the  court,  and  that  thus  there  is  no  controversy  with  him  as 
purchaser  of  the  land  in  regard  to  that  sum. 

That  argument  omits  the  im})ortant  element  in  the  question — 
that  he  has  not  only  paid  this  part  of  the  purchase-money,  but 
that  he  has  paid  the  entire  purchase-money,  in  the  manner  ap- 
proved by  the  court.  The  commissioners  were  directed  to  al- 
low him  credit  for  the  debts  he  had  become  the  owner  of,  and 
to  collect  of  him  the  balance  of  the  purchase-money,  accurately 
described  and  determined  by  a  master's  report  in  the  cause; 
and  a  rule  was  awarded  against  him  to  show  cause  why  the  land 
should  not  be  resold  to  pay  this  j>articu]ar  sum  of  money,  and 
a  decree  wat;  entered  directing  him  to  pay  this  sum,  the  bal- 
ance of  the  purchase-money,  within  sixty  days.     This  sum  was 
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not  only  the  purchase-money,  but  all  the  purchase-money  with 
which  the  court  could  charge  him  or  decree  against  him.  He 
came  into  court,  and  paid  the  purchase-money  into  court,  and 
the  court  took  charge  of  it,  and  held  it,  for  reasons  which  were 
doubtless  deemed  judicious,  and  dispensed  a  part  of  it,  and  pro- 
ceeded to  collect  the  residue,  when  the  bank  failed.  The  money 
was  in  the  hands  of  the  court  in  effect,  and  this  is  conceded  by 
the  argument,  for  k  is  not  held  that  the  loss  should  fall  on  the 
purchaser  as  if  no  payment  was  made  at  all,  but  it  is  held  that 
the  purchaser  as  such  is  discharged  of  so  much,  and  the  pay- 
ment is  thus  admitted,  and  its  receipt  by  the  court  conceded, 
and  the  loss  is  held  to  fall  on  the  lien-holders  in  the  inverse 
order  of  their  priorities. 

But  in  this  case  there  was  no  other  and  is  no  other  lien  on 
this  land  nor  on  the  purchase-money  than  this  one,  which  was 
satisiied  by  payment  in  full.  If  the  bank  had  not  failed,  there 
is  and  could  be  no  other  claimant  for  this  ftind  than  the  holders 
of  the  Barbour  lien;  the  other  liens  have  been  paid  by  the  pur- 
chaser, and  extinguished.  It  is  true  that  the  payment  of  a  ju- 
nior lien  woidd  be  without  prejudice  and  without  effect  on  a 
senior  lien ;  the  superior  lien  was  so  before  the  pa^Tiient  of  any 
junior  lien,  and  so  remained  after  the  payment  of  the  junior 
lien  obviously;  and  it  is  not  in  point  to  argue  that  the  senior 
lion  cannot  be  prejudiced  by  the  payment  of  the  junior  lien. 
It  is  admitted  by  the  appellants  that  the  payment  of  the  junior 
liens  had  no  effect  whatever  on  the  iirst  lien. 

But  it  is  admitted  that  the  tirst  lien  remained  subsisting  in 
fiill  force  and  effect  after  the  junior  lien  had  been  i»aid  oft* and  dis- 
charged— the  purchaser  having  found  it  to  his  interest  to  pay 
the  other  liens,  did  not  deny  the  obligation  of  the  first  lien,  but 
admitted  it.  And  when  the  court,  recognizing  the  piiyinent 
of  all  the  other  liens,  decreed  a  sale  of  the  land  to  satisfy  this 
first  lien,  the  purchaser  came  forward  to  prevent  the  sale  of  his 
land,  and  paid  that  to  the  court's  receiver.  It  was  a  payment 
of  the  money  into  court,  and  a  discharj^e  of  the  balance  of  the 
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purchase-money — it  was  then  the  first  as  it  was  the  only  lien 
upon  the  land,  and  upon  its  payment  the  order  for  the  resale 
WHS  set  aside.  If  it  was  only  a  payment  on  aeconnt  of  liens, 
as  is  now  held  by  the  circuit  court,  and  was  not  a  payment  in 
full  of  all  liens,  why  was  the  order  of  <^ale  set  aside  ?  The  first 
lien  having  been  paid,  why  not  proceed  to  sell  for  the  other  un- 
paid liens,  if  any?  This  lien  having  been  paid,  the  next  lien 
became  the  first,  and  so  on  in  their  order  all  the  liens  came  up 
for  recognition. 

Obviously  the  Barbour  lien  was  then  the  only  lien  claimed 
against  the  land,  the  others  having  been  paid  and  satisfied — that 
was  the  purchase-money;  and  when  the  purchase-money  was 
duly  paid  into  court  or  to  the  receiver  of  the  court  the  pur- 
chaser was  entitled  to  be  discharged  fi^om  it,  and  to  receive  a 
deed  for  the  land,  he  having  paid  the  purchase-money  in  full. 
And  the  decree  of  the  circuit  court  being  in  efiect  to  re([uire 
this  purchaser  to  insure  the  money  in  the  hands  of  the  court, 
into  which  he  has  been  compelled  by  its  process  to  pay  it,  is 
erroneous,  and  should  be  reversed  and  annulled. 

The  special  commissioners  of  the  court  were,  however,  en- 
titled to  their  commissions  of  §1551,  with  interest  thereon  from 
November  9th,  1867,  out  of  the  fund  before  distribution.  The 
effect  of  the  decree  of  April  5th,  1875,  wa.^  to  withdraw  this 
sum  ft^om  the  debt  due  under  the  first  lien.  It  cannot  be  placed 
there;  but  if  the  fund  is  insufficient  to  pay  all  the  debts,  it  must 
tall  upon  the  fiind  belonging  to  the  creditors  of  the  lowest 
class;  and  as  the  appellants  have  assumed  the  obligation  of 
these  debts,  this  sum  of  $551,  with  interest,  must  be  paid  by 
them  to  the  appellees,  who  are  entitled  to  the  Barbour  debt, 
who  have  paid  this  sum  to  the  said  commissionei's,  and  this 
rauf*e  should  be  remanded  to  the  circuit  court  of  Fauquier 
touutv  for  decree  to  that  end. 


Decree  reversed. 

Vol.  lxxx — 3 
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Jones  v.  The  Commonwealth. 
January  8th,  1885. 

1.  Criminal  Proceedings — Lascivious  Cohabiiaiion, — To  sustain  an  in- 

dictment under  section  7,  chapter  7,  Criminal  Procedure  of  1878,  page 
302,  the  evidence  must  establish  that  the  parties,  not  being  married, 
lewdly  and  lasciviously  associated  and  cohabited— that  is,  lived  to- 
gether in  the  same  house  as  man  and  wife  live  together. 

2.  Idem — Idem — Cases  compared.— Scott  v.   The   Commonwealth^  77  Va. 

344,  distinguished  from  the  case  at  bar. 

Error  to  jiidgnient  of  corporation  court  of  T)an\'ille,  rendered 
June  9th,  1884,  sentencing  D'Orsay  Jones  to  pay  a  fine  of  fifty 
dollars  and  costis  on  an  indictment  against  him  for  lewd  and  las- 
civious cohabitation  with  one  Kate  Oliver,  without  being  niar- 
ried^to  her. 

Opinion  states  the  case. 

A,  M.  Aiken^  for  the  plaintift*  in  error. 
AttorneU'General  F,  S.  Bl/n'r^  for  the  Commonwealth. 
Fauntleroy,  J.,  delivered  the  opinion  of  the  court. 

The  plaintitf*  in  error  was  tried  and  convicted  in  the  coqiora- 
tion  court  of  Danville  upon  an  indictment  for  unlawful,  lewd 
and  lasci\dous  association  and  cohabitation  with  one  Kate 
Oliver,  being  unmarried  to  each  other  at  and  during  the  time. 

The  verdict  of  the  jury  imposed  a  fine  of  $50,  and  the  court 
gave  judgment  for  the  said  fine  and  the  costs  against  the  ac- 
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cused ;  and  to  tliat  judgment  this  writ  of  error  was  awarded  by 
this  court. 

The  errors  assigned  in  the  petition  are  the  refusal  of  the 
court  to  give  an  instruction  which  was  asked  for  by  the  de- 
fendant, as  set  forth  in  "Bill  of  Exception  No.  1,"  and  the  ac- 
tion of  the  court  in  giving  to  the  jury,  on  their  application,  the 
oral  instruction  embraced  in  "Exception  No.  2/'  and  in  re- 
fiising  and  overruling  the  motion  to  set  aside  the  verdict  and 
grant  a  new  trial,  upon  the  ground  that  the  verdict  was  con- 
trary to  the  law  and  the  evidence,  which  constitutes  the  third 
bill  of  exception,  setting  forth  a  certificate  of  facts. 

In  the  \iew  which  we  take  of  the  facts  certified  to  have  been 
proved  in  this  case,  it  is*  necessary  to  pass  in  review  only  the 
third  and  last  bill  of  exception,  as  that  goes  fiiUy  both  as  to  the 
law  and  the  evidence  in  the  case. 

The  indictment  in  this  case  is  framed  and  founded  on  the 
seventh  section  of  chapter  7,  New  Criminal  Procedure,  page 
302,  Acts  1877-78,  which  is  in  these  words:  "If  any  persons, 
not  married  to  each  other,  lewdly  and  lasciviouslv  associate  and 
cohabit  together,  or,  whether  married  or  not,  be  guilty  of  open 
and  gross  lewdness  and  lasciviousness,  they  shall  be  fined  not 
less  than  $50  nor  more  than  $500,"  &c. 

This  section  of  the  statute  is  not  designed  to  punish  for  the 
offences  of  fornieation  or  adul(£ry.  Those  are  the  subject  of  sec- 
tion 6,  chapter  7,  of  Xew  Criminal  Procedure,  page  302,  Acts 
1877-78. 

The  offence,  charged  in  the  indictment  is  to  "lewdly  and 
lasciviously  associate  and  cohabit  together" — " not  married  to 
each  other."  It  is  a  statutory  offence,  and  the  statute  must 
be  strictly  conformed  to.  Commonicealth  v.  Isaacs  ami  West,  5 
Rand.  635. 

The  terms  "not  married  to  each  other"  and  "lewdly  and 
lasciviously  associate  and  cohabit  together  "  clearly  explain  the 
meaning  of  the  statute  as  intended  to  apply  to  cases  where  a 
man  and  a  woman,  "  not  married  to  each  other,"  live  together 
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as  man  and  wife  live  together,  without  the  sanction  of  the  nup- 
tial tie.  There  must  be  '•'cohabitatmf,''  and  there  nmst  be  lewd 
aiid  lasricion.'^  cohabitation.     There  must  be  a  living  together. 

^' 0)h((hif'^  is  defined  by  AVebster:  I.  '*To  dwell  with  an- 
other in  the  same  place."  2.  "  To  live  together  as  husband  and 
wife."  Boui'itr  defines  "-cohdhW^  ''To  live  together  in  the 
same  house,  claiming  to  be  married;"  ''to  live  together  in  the 
same  house."  Obviously  the  legal  sense  of  the  term  in  the 
statute  is  to  live  together  in  the  same  house  as  marri<5d  persons 
live  together,  or  in  the  manner  of  husband  and  wife. 

Tliere  may  be  illicit  intercourse  aird  even  lewd  and  lascivious 
intercourse  between  man  and  woman,  whi(;h  would  l)e  forni- 
cation  or  adulfen/^  as  the  case  might  b(t,  and  which  are  punish- 
able by  the  law  as  offences  against  sound  morals  and  good 
government;  but  these  offences  are  not  charged  in  the  in- 
dictment in  this  case,  and  canno^t  be  punished  mider  the 
seventh  section  of  the  statute,  whicli  forbids  persons,  not  mar- 
ried to  each  other,  lewdly  and  lasciviously  to  associate  and  co- 
habit together.  The  conjunction  "avd,''  in  the  phrase  of  the 
section,  is  essentially  and  indispensably  copnlatlre;  there  must 
be  both — lewd  and  lascivious  intercourse,  and  a  living  together 
of  the  parties  as  husband  and  wife  live  together — ^to  (constitute 
the  offence  of  lewd  and  lascivious  association  and  cohabitation. 

In  Scott  V.  The  (bmmonwealth,  77  Va.,  the  parties,  being 
unmarried,  were  proved  to  have  lived  together,  and  to  have 
lived  together  as  man  and  wife,  and  to  have  acknowledged  a 
common  progeny  and  relation  as  though  married.  Vide  Com- 
iiiohicealth  v.  Isaacs  and  TIW,  5  Rand.  635,  i^apra  ;  Searfs  v.  l^ke 
People,  15  111.  597;  State  v.  Marvin,  12  Iowa,  490;  Wright  v. 
The  State,  5  Blackford,  358;  Connnonicealth  v.  C<def,  10  Mass. 
153;  Scott  V.  Com nanurealth,  77  \a.  M6,  sapra;  Carotti  w  The 
State,  42  Miss.  334. 

As  to  the  ex'idence  certified  by  the  judge  in  the  certificate  of 
facts,  there  is  not  the  slightest  particle  of  testimony  to  prove 
or  even  tending  to  prove  that  the  plaintiff  in  error,  Jones,  lewdly 
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and  lasciviously  associated  and  cohabited  with  the  woman  Kate 
Oliver.  The  facts  certified  prove  that  he  did  not  cohahit  with 
her.  They  show^  that  he  never  dwelt  or  lived  \\'ith  her;  and 
they  fail  to  show  that  he  had  ever  been  guilty  of  lewdness  or 
lasciviousness  with  or  towards  her.  The  only  mere  implication 
that  he  might  possibly  have  had  some  intimacy  with  her  is  the 
statement  of  the  witness,  Belle  Holland,  that  Kate  Oliver  said 
to  her,  in  the  presence  of  the  plaintiff'  in  error,  that  she,  Kate 
Oliver,  had  been  ''his friend,"  and  he  had  been  ^^vmting  her,^^ 
Thus  implicating  nothing  but,  at  the  most  and  the  worst,  mere 
private  incontinence ;  and  proving  that  he  did  not  cohabit  with 
her,  as,  assin^edly,  to  visit  a  harlot  or  a  bawdy  house  does  not 
constitute  the  lewd  and  lasciWous  cohabitation  inhibited  and 
punished  by  the  section  of  the  statute  under  which  this  indict- 
ment was  found  and  prosecuted,  however  wicked  and  despica- 
ble such  prostitution  is  justl}^  held  to  be  by  all  refined  and  vir- 
tuous people. 

We  are  of  opinion  that  the  verdict  of  the  jury  in  this  case  is 
against  the  law  and  the  evidence,  and  that  the  cori>oration  court 
of  Danville  erred  in  overruling  the  motion  to  set  it  aside  and 
grant  a  new  trial.  The  verdict  must  therefore  be  set  aside,  and 
the  judgment  of  the  court  rendered  thereon  be  reversed  and 
annulled,  and  the  cause  remanded  for  a  new  trial. 

Judgment  reversed. 
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AVissLER  Y.  Crakj's  Adm'r. 
January  8th,  1885. 

1.  Laches  is  neglect  to  do  something  one  ought  to  do.    Mere  lapse  of  time, 

unaccompanied  by  circumstances  affording  evidence  of  a  presumption 
that  the  right  has  been  abandoned,  is  not  considered  "  laches."  Cole  v. 
Ballard,  78  Va.  139. 

2.  Idem — Indicia  of  laches  — Where,  from  delay,  no  correct  account  can  be 

taken,  and  any  conclusion  the  court  may  arrive  at  must  at  best  be  con- 
jectural, and  the  original  transactions  have  become  so  obscured  by 
lapse  of  time,  loss  of  evidence,  and  death  of  parties,  as  to  render  it 
difficult  to  do  justice,  the  case  will  be  considered  as  a  case  of  "laches," 
and  the  court  will  not  relieve  the  plaintiff.  Harrison  v.  Gibson,  2S 
Gratt.  212. 

3.  Idem — Case  al  bar  is  one  which,  tested  by  the  recognized  criteria,  is  not 

a  case  of  such  laches  as  should  prevent  a  court  of  equity  from  afford- 
ing relief  to  the  plaintiff  But  it  is  one  in  which  the  maxim,  caveat 
emptor^  is  clearly  applicable  to  the  defendant  as  a  purchaser  at  a  ju- 
dicial sale  of  land  included  in  an  unreleased,  duly-recorded  trust-deed. 

Appeal  from  a  dcHTee  of  the  circuit  coui*t  of  Shenandoah 
county,  rendered  April  14th,  1884,  in  the  chancery  caune  of 
Walton  Craig,  anminiHtrator  d.  b.  n.  e.  t.  a.  of  Peter  Craig,  de- 
ceased, complainant,  against  Jonathan  Foltz's  admini8trat<)r  and 
others,  defendants.  Argued  at  Staunton,  but  decided  at  Rich- 
mond. 

By  deed,  duly  recorded  in  1856,  said  Foltz  conveyed  to  R. 
M.  Conn,  trustee,  573  acres  of  land  in  said  county,  to  secure  to 
Peter  Craig  a  debt  of  $2,938.  In  1859  Conn,  the  trustee,  sold 
362  acres  thereof,  and  applied  the  proceeds  to  the  debt,  leaving 
unpaid  about  $2,317  as  of  July  24th,  1863,  when  Foltz  paid  that 
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sum,  ill  Confederate  currency,  to  Philip  Ilelsley,  who,  Peter 
Craig  being  then  dead,  had  been  appointed  curator  pending  a 
contest  about  his  will.  But  the  curator  did  not  (*auwe  the  trus- 
tee to  execute  a  release  of  the  trust-deed.  In  1807  Foltz  sued 
the  curator  and  the  trustee  in  chancery  for  the  release.  In  1871 
the  circuit  court  held  the  payment  valid,  but  did  not  direct  the 
execution  of  a  release.  The  will  having  been  established, 
Ilelsley  had  qualified  as  Peter  Craig's  executor;  but  ha\'ing 
been  removed,  in  1872,  Walton  Craig  (jualified  as  administrator 
d(  bonis  non  with  the  will  annexed  of  said  Peter  Craig,  and  in 
1878  instituted  a  suit  against  Ilelsley  for  a  denu^iaclt  in  receiv- 
in<r,  iii^  such  curator,  said  currency.  To  the  bill  Uelslev  de- 
murred,  and  appealed  to  this  court  from  the  decree  overruling 
his  demurrer,  which  decree  was  affirmed  (see  lleldei/  and  als.  v. 
Craig's  adm'r  and  als.,  33  Gratt.  716),  and  Ilelsley  required  to 
answer  the  bill.  The  suit  rested.  In  1880  Ilelsley  and  the 
trustee,  Conn,  petitioned  for  a  rehearing  of  the  interlocutory 
decree  of  1871,  but  it  was  refused.  From  the  decree  of  retiisal 
they  appealed  to  this  court,  which  reversed  the  <lecree,  and  held 
that  the  receipt  of  the  Confederate  currency  was  a  derasfavit 
and  that  Foltz  was  entitled  to  neither  a  release  nor  a  credit 
therefor.     See  Helslet/  and  als,  v.  Foltz,  76  Va.  671. 

In  August,  1863  afler  paying  the  Confederate  currency  to 
the  curator  on  the  balance  of  the  trust-debt,  Foltz  sold  and  con- 
veyed eighty- four  acres  of  the  said  572  acres  to  one  Philip 
Ileltzell,  who  was  cognizant  of  the  trust-deed  and  of  the  pay- 
ment in  said  currency.  Afler  IleltzeH's  decease,  under  a  de- 
cree in  a  suit  by  his  creditors  against  his  heirs,  those  eighty- 
tour  acres  were  sold ;  the  sale  was  confirmed,  and  the  deed  was 
matle  to  the  appellant,  Jacob  Wissler,  who  had  paid  the  pur- 
chase-money. The  bill  for  the  sale  and  the  conveyance  of 
the  land  to  "Wissler  both  described  it  as  "the  land  Ileltzell 
had  purchased  of  Foltz."  Other  parcels  of  the  trust-land  had 
been  sold  and  conveyed  by  Foltz  in  his  lifetime  to  different 
persons. 
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In  1883  Walton  Craig,  as  su(*li  administrator,  instituted  this 
suit  to  obtain  tlie  aid  of  said  circuit  court  in  ascortaininic  what 
amount  was  still  due  to  his  testator's  estate,  and  in  enforcing 
said  trust-deed.  Wissler  answered  the  hill,  setting  up  his  j)ur- 
chase,  the  improvements  he  had  made,  his  claim  to  be  allowe<l 
therefor,  and  that  CVaig's  representative  had  been  guilty  of  such 
laches  in  collecting  the  said  debt  as  debarred  him  from  subject- 
ing the  land  held  bv  the  respondent.  But  the  circuit  court  dis- 
allowed the  claim  for  improvement,  held  there  had  been  no 
laches,  and  decreed  that  Craig's  achninistrator  recover  of  Foltz's 
administrator,  out  of  ftmds  in  his  hands  to  be  administered, 
$4,720.50,  with  interest  on  §^1,988.89  from  October  12th,  1883, 
till  paid  and  costs;  and  in  default  of  pavment  in  thirty  days,  that 
the  balance  of  the  572  acres  be  sold  in  the  inverse  order  of  the 
several  alienations  of  the  difterent  i)arcels  thereof.  From  that 
decree  an  appeal  and  sffpcrscdafs  was  allowed  tfacob  Wissler. 

Ihnvjj  C\  Allrn^  for  the  aj^pellant. 

John  E,  liolfer,  for  the  apj)ellee. 

Rn^HARDSoN,  »!.,  delivered  the  opinion  of  the  court. 

The  case  is  this:  Uy  deed,  dated  21st  of  March,  1856,  and 
duly  reconUMl,  Jonathan  Foltz  conveye<l  to  R.  M.  Conn,  trus- 
tee, a  tract  of  573  acres  of  land  in  Shenandoah  county,  in  trust 
to  secure  Peter  Craig  the  payment  of  $2,938. 

In  1859  the  trustee  sold  3(32  acres  of  said  tract,  and  applied 
the  proceeds  to  tlie  trust-debt,  leaving  a  balance  un])aid.  Craig, 
the  beneficiary  in  said  deed,  died  in  1862.  A  contest  arose 
about  Craig's  will,  during  which  Philip  Ifelsley,  curator  of 
Craig*s  estate,  on  the  24th  of  July,  1863,  received  of  Foltz 
$2,317,  the  supposed  balance  of  the  trust-debt,  which  sum  was 
received  in  Confederate  States  treasury  notes.  Then  there 
arose  a  controversy  as  to  the  conditions  on  which  the  Conted- 
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erate  notes  had  been  received,  and  Conn,  the  trustee,  refused 
to  execute  a  release  of  the  trust-deed.  So,  in  1867,  Foltz  in- 
tdtuted  a  chancery  suit  in  the  circuit  court  of  Shenandoah 
county  against  Conn,  trustee,  and  said  Ilelsley,  who  had  be- 
come the  executor  of  Peter  Craig,  deceased,  to  compel  the  exe- 
cution of  such  release.  That  suit  was  heard  in  September, 
1871,  when  the  circuit  court  held  the  payment  to  be  valid.,  and 
ordered  an  account  of  the  residue,  if  any.  remaining  unpaid  on 
the  trust-debt ;  but  dki  not  order  the  release  of  the  trust-deed. 
Xothing  further  was  done  in  this  suit  or  under  the  trust-deed 
for  several  years.  In  1872  Ilelsley  ceased  to  be  executor,  and 
Walton  Craig  qualified  as  administrator  d.  b.  n.  with  the  will 
annexed  of  Peter  Craig,  deceased,  and  in  1878  instituted  a  chan- 
cen-  suit  in  said  circuit  court  against  Ifelsley,  curator.  &c., 
charging  him  with  a  deraMacit  in  recei\'ing  the  Confederate 
money  in  discharge  of  the  trust-debt.  Ilelsley  <lemurred  to 
the  bill,  the  circuit  court  overruled  the  denmrrer,  and  Ilelslej^ 
aj>[>ealed  to  this  couit,  which,  in  1880,  affirmed  the  decree,  and 
remanded  the  cause  for  further  proceedings.  See  Jlf/.s-lvf/  v. 
Orfi((/s  adm'nnstrator,  33  Gratt.  716.  During  the  year  1880 
Helsley  and  C'Onn  petitioned  the  circuit  court  to  rehear  and  re- 
verse tlie  decree  of  Septend)er,  1871,  in  the  cause  of  Foltz  v. 
Helsley,  curator,  and  Conn,  trustee,  but  the  coui^t  refused  to 
rehear.  From  this  decree  of  refusal  they  obtained,  in  May, 
1880,  an  appeal  to  this  court,  which  reversed  said  decree  of 
September,  1871,  and  adjudged  that  the  receipt  of  the  Confed- 
erate money,  in  discharge  of  the  trust-debt,  was  a  devasiarlt  by 
said  curator,  in  which  the  trust-debtor  participated;  and  that 
the  latter  was  entitled  neither  to  a  release  of  the  trust-deed  noi 
to  a  credit  for  the  amount  so  paid.  See  Helskjj  v.  FoltZj 
76  Va.  671. 

After  paying  the  Confederate  money  to  the  curator,  Foltz,  in 
August,  1863,  conveyed  eighty-three  acres  of  the  land  em- 
braced in  the  trustrdeed  to  Philip  Heltzell,  who  was  cognizant 

of  the  trust-deed,  of  the  payment  in  Confederate  money,  of 
ToL.  LXX> 
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the  fontroversy  about  the  eonditions  of  the  payment,  and  of 
the  trustee's  refusal  to  make  tlie  release,  for  tlie  record  sliows 
he  was  examined  as  a  witness  to  tlie  payment  in  the  suit  of 
Foltz  V.  Helsley  and  C\)im. 

Phi1i]>  Ileltzell  having  died,  a  ehaneery  suit  was  brought  in 
1876  in  said  court  by  Samuel  Myers  and  other  creditors  of 
Ileltzell,  against  his  administrators  andheirs,  to  subject  the  said 
eighty-three  acres  of  land  to  the  payment  of  his  debts;  and 
the  same  having  l)een  sold,  under  a  decree  in  that  cause,  Jacob 
Wissler,  the  appellaut  here,  l)ecame  the  jmrchaser,  and  the  sale 
was  contirmed  to  him,  the  purchase-money  paid,  and  the  land 
conveyed  to  the  purchaser.  In  this  suit  the  bill  and  the  deed 
to  AVissler  both  described  the  land  as  that  Ileltzell  purchased 
of  Foltz.  By  deed,  dated  February  1st,  1864,  Foltz  con- 
veyed sixty  acres  of  the  land  embraced  in  said  trust-deed 
to  B.  P.  Xewman,  who,  in  1879.  conveyed  it  to  B.  F.  Coft- 
man,  by  whom  it  was  conveyed  to  the  said  Wissler,  who, 
in  turn,  conveyed  it  to  Cliarles  L.  Piersou.  And  by  deed 
of  February  6th,  1873,  Foltz  conveyed  niue  aiid  a  half 
acres  of  said  trust-land  to  I^.  F.  Coffnnm,  who,  in  May,  1881, 
conveyed  it  to  the  said  Jacob  Wissler.  So  that  the  latter  thus 
become  the  purcha.ser  of  three  parcels  of  the  land  end)race<l  in 
the  trust-deed,  the  sale  of  which  was  directed  by  the. decree  of 
14th  A])ril,  1884,  eutered  by  the  circuit  court  in  the  case  of 
Walton  Craig,  adm'r,  <fcc.,  agaiust  douathan  Foltz's  adm'r  and 
heirs,  Philip  Ileltzeirs  admV  and  heirs,  B.  P.  Xewman,  B.  F. 
Coffiniui,  Jacob  Wissler,  and  R.  M.  Coim,  trustee. 

In  his  bill  the  complainant  set  out  a  full  history  of  the  facts 
aforesaid;  recited  that  in  I)ecend)er,  18S2,  after  tlie  reversal  of 
the  decree  of  Sei)tember,  1871,  the  circuit  court,  in  the  case  of 
Craig's  adnf  r,  <fcc.,  agaiust  Helsley,  curator,  and  Conn,  declared 
that  it  would  not  be  }>roj)er  to  decide  that  suit  until  the  Foltz 
lands  had  been  sold,  and  it  had  beeu  ascertained  whether  or  not 
there  would  be  a  loss  of  auy  pait  of  the  debt  due  Craig's  es- 
tate from  Foltz;  and  he  averred  that  in  performing  the  duty 
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of  collecting  the  balance  due  on  that  debt  he  found  t^o  many 
difficulties  in  the  wav  that  he  felt  compelled  to  invoke  the  aid 
of  a  court  of  eiiuity;  and  he  prayed  for  a  reference,  to  ascer- 
tain the  balance  due,  and  to  settle  the  trustee's  accounts,  and 
for  jreneral  relief. 

The  cause  ha\dng  been  regularly  matured,  a  decree  wa.s  en- 
tered referring  it  to  a  ma^ster,  to  intpiire  and  state  (1)  what  bal- 
ance is  due  on  the  debt  of  Jonathan  Foltz  to  Peter  Craig,  se- 
cured in  the  deed  of  trust  of  March  21st,  1856,  to  R.  M.  Conn, 
trustee;  (2)  a  settlement  of  the  accounts  of  said  trustee;  (3) 
what  part  of  the  land  embraced  in  the  trust-deed  was  sold  by 
the  trustee,  and  what  part  ha«  not  been  sold;  (4)  whether  any 
of  the  lands  unsold  by  the  trustee  were  aliened  by  Jonathan 
Foltz,  or  by  those  claiming  under  him,  to  whom  aliened,  and 
in  what  order  said  lands  should  be  subjected  to  sale  to  pay  any 
balances  due  on  any  trust-deed.  In  obedience  to  this  decree 
the  master  reported  that  the  ftmds  received  by  the  trustee  for 
the  362  acres  of  the  land  sold  by  him  had  been  by  him  properly 
disbursed,  but  that  the  balance  due  on  said  debt  was  $4,726.50, 
principal  and  interest,  as  of  October  12th,  1883;  that  the  resi- 
due of  the  land,  after  deducting  the  362  acres,  had  been  aliened 
by  Foltz  in  live  parcels,  three  of  which  had  been  purchased  (as 
before  stated)  by  Jacob  AVissler.  The  latter  tiled  his  separate 
demurrer  and  answer  to  the  bill.  Tie  admitted  the  facts  as 
stated  in  the  bill,  but  insisted  that  Walton  CVaig,  administrator 
of  Peter  Craig,  deceased,  rested  on  the  decree  of  September, 
1871,  and  instituted  a  chancery  suit  to  charge  said  curator  with 
a  fit  vasfavU  in  receiving  of  Foltz  Confederate  money  in  dis- 
charge of  the  trust-debt;  that  so  far  as  said  administrator  is 
concerned,  said  decree  would  have  remained  unreversed,  and 
that  it  was  too  late  then  for  him  to  come  and  ask  the  aid  of  a 
court  of  equity  to  subject  the  portion  of  the  real  estate,  em- 
braced in  the  deed  of  trust,  which  had  been  aliened  to  innocent 
purchasers  for  full  value;  and  that  the  complainant  had  been 
<aiiltv  of  such  laches  as  to  debar  him  Irom  anv  relief  so  far  as 


Digitized  by 


Google 


28  AVissLER  r.  Craig's  Adm'r. 

Opinion. 

he  (Wissler)  was  eoneeriied  and  his  interests  were  involved  in 
the  premises.  8aid  respondent,  AVissler,  then  ])roeeeded  to 
state  how  far,  and  how  he  beeanie  interested  in,  and  wliat  ini- 
pi^ovements  he  had  put  upon  said  parcels  of  land  since  he  ac- 
quired them,  and  insisted  that  he  was  entitled,  at  least,  to  com- 
pensation for  the  improvements,  and  asked  for  an  account 
thereof 

At  the  hearing  the  circuit  court  held*  that  the  defendant, 
Wissler,  was  not  entitled  to  allowance  for  his  im}>rovements,  as 
aijainst  the  creditor  secured  ))v  the  deed  of  trust;  confirmed 
the  report;  adjudged  that  there  had  been  no  hu-hes  on  the  part 
of  the  complainant,  AValton  Craig,  adm'r,  &c.,  and  decreed 
that  lie  recover  of  Joseph  Sticklev,  administrator  oi'  Jona- 
than Foltz,  deceased,  the  sum  of  §4,726.r)0,  with  interest  on 
§1.988.89,  part  thereof,  from  October  12th,  1883,  until  paid,  and 
his  costs,  to  be  paid  dc  bonis  decedcidis^  in  his  hands  to  be  lul- 
ministered:  and  that  said  debt  is  a  valid  lien  under  the  deed 
of  trust  in  the  bill  mentioned,  upon  the  lands  conveyed  therein 
and  not  sold  bv  the  trustee,  and  that  the  lands  unsold  bv  the 
trustee  are  liable  to  sale  to  satisfy  this  decree,  in  the  invei^se 
order  of  alienation;  and  that  unless  the  debt  and  costs  be  paid 
within  thirty  days,  then  special  "ommissioners  John  E.  Roller 
and  Henry  0.  Allen  shall  sell  the  lands,  c^c. 

From  that  decree  the  case  is  here  on  ap{)eal  obtained  l>v  Wiss- 
ler, and  now  to  be  dis}>osed  of. 

Upon  ftdl  examination  of  the  whole  case,  a^  presented  by  the 
record,  we  are  of  opinion  that  there  is  no  error  in  the  decree  of 
the  circuit  court,  and  that  it  must  be  affirmed. 

The  only  assignment  of  error  set  forth  in  the  petition  is  tlie 
same  substantially  as  that  set  up,  ))y  way  of  defence,  in  the 
answer  of  AVissler  in  the  court  below 

"The  personal  representative  of  Peter  Craig,  deceased,  ac- 
quiesced in  the  decree  of  1871,  in  the  cause  of  Jonathan  Foltz 
V.  Philip  Ilelsley,  curator,  &c.,  and  als.,  until  adverse  rights 
accrued  in  perfect  good  faith,  and  still  continued  to  acquiesce  in 
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the  a«»*^ertion  of  these  rights  hv  the  petitioner  and  his  alienees 
tor  years,  and  that  therefore  rehef  should  have  been  refused 
when  Peter  Craig's  administrator  eame  into  eouit  to  assert  a 
risrht  whieh  he  had  nei^lijjentlv  lost.'' 

The  counsel  for  the  appellant  refers  to  and  relies  upon  Htft- 
cher  V.  Hall,  11  Va.  578,  where  Lewis,  P.,  says:  ''It  is  an  in- 
herent doctrine  of  courts  of  e(|uity  to  refuse  relief  where  there 
has  been  gross  hieli^s  in  prosecuting  rights  and  unreasonable 
acquiescence  in  the  assertion  of  adverse  rights." 

That  the  princii)le  above  quoted  is  correctly  laid  down  there 
can  be  no  doubt;  and  if  the  facts  and  circumstances  disclosed 
by  the  record  could  bring  this  case  within  the  intiuence  of  that 
l>rinciple,  then  the  plain  duty  of  this  court  would  be  to  reverse 
and  annul  the  decree  complained  of  And  th^  same  result 
would  follow  if  this  case  came  within  the  well-settled  doctrine 
that,  though  the  j>eriod  during  which  a  party  neglects  to  assert 
his  rights  does  not  constitute  a  statutory  bar  to  the  claim  as- 
serte<l,  yet  the  attending  circumstances  may  justifv^  the  dis- 
missal of  the  plaintilfs  bill.  Fosters  mndor  v.  Iiii^(w,  17 
Gratt.  335;  Harrison  v.  Gibs<n^^  23  Gratt.  212;  and  Goclden  v. 
Khnwdl,  99  U.  S.  R.  201. 

But  clearly  this  ca^^^e  does  not  c<^me  within  these  principles 
when  tested  by  the  record.  The  appropriate  inquiry  here  is: 
Has  the  comidainant  below,  the  appellee  here,  the  administra- 
tor of  Peter  Craig,  deceased,  been  guilty  of  such  laohcs,  in  (col- 
lecting the  debt  due  his  decedent's  estate  from  Foltz,  and  se- 
eure<l  by  the  deed  of  trust  on  Foltz's  lands  now  in  the  posses- 
sion of  the  ap])ellant,  Wissler,  and  his  alienetis,  as  ought  to  bar 
the  right  to  enforce  that  trust-deed  as  against  them? 

In  Harrison  v.  Gibson^  supra^  it  was  held  that  where,  from 
delay,  no  correct  account  could  be  taken,  and  any  conclusion 
to  which  the  court  arrived  must,  at  best,  be  conjectural,  and  the 
original  transactions  have  become  so  obscured  by  lapse  of  time, 
loss  of  evidence,  and  death  of  parties,  as  to  render  it  difficidt 
to  do  justice,  the  court  will  not  relieve  the  plaintiff. 
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Looking  to  these  criteria^  do  tliey  or  any  of  them  apply  to  tlie' 
ca^e  in  hand,  and  bring  it  within  the  rule  to  dismiss  the  plain- 
tift's  hill  ?  Laches  is  such  neglect  or  omission  to  do  what  one 
should  do  as  warrants  the  presumption  that  he  has  abandoned 
his  claim,  and  declines  to  assert  his  right. 

How  stands  the  ease  here  ?  The  record  nowhere  shows  that 
the  representatives  of  I^eter  Craig  ever  gave  reasonable  ground 
to  justify  any  one  to  sujipose  even  that  tli«e  right  to  collect  the 
Foltz  debt,  by  enforcing  the  trust-deed  on  his  land,  had  been 
abandoned.  On  the  contrary  every  act,  fairly  construed,  indi- 
cated (^uite  the  contrary.  The  trust-deed  was  duly  recorded. 
The  amount  of  the  trust-debt  was  ascertained.  The  facts  con- 
nected with  the  alleged  discharge  of  the  balance,  by  the  pay- 
ment of  t^onfederate  money,  were  preserved  in  the  record  of 
the  suit  of  Foltz  v.  Ilelsley,  curator,  &c.,  and  the  fact  that  the 
payment  was  no  discharge  had  become  res-judicata  l)efore  this 
suit  was  instituted,  in  1883.  Nothing  had,  by  lapse  of  time  or 
laches^  become  obscure.  There  was  no  room  for  conjecture. 
The  pathway  to  a  full  and  fair  settlement,  upon  fixed  legal  prin- 
ciples, wa«  oj^en  and  plain,  \\ath  no  obstruction  to  the  attaiji- 
ment  of  complete  justice. 

When  Philip  Ileltzell  purchased  the  eighty-three  acres  he  was 
cognizant  of  all  the  circumstances.  He  could  have  had  no  color 
of  claim  to  a  better  right  than  the  trust-deed  gave.  The  decree 
in  the  creditor's  suit  against  his  rei)resentative  and  heirs  directed 
a  sale  of  his  land  which  he  purchased  of  Foltz  Wissler  pur- 
chased at  the  judicial  sale,  accepted  conveyance  of  the  same 
land,  and  bought  and  received  title  to  only  what  had  been  Ilelt- 
zell's.  The  familiar  maxim  caveat  enqHor^  so  often  quoted  as 
api)lical)le  to  pinvhasei^  at  such  sales,  applies  with  peculiar  ap- 
propriateness to  this  purchaser. 

So  soon  as  Helsley,  the  curator,  discovered  that  the  conditions 
upon  which  he  consented  to  receive  the  Confederate  money 
from  Foltz  had  not  been  tidfilled,  he  refused  to  allow  Conn,  the 
trustee,  to  release  the  trust-deed.     In  1867  Foltz  instituted  his 
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suit  to  compel  tlie  execution  of  the  release.  In  1871  the  cir- 
cuit court  decided  that  the  {)aynient  in  Confederate  money  was 
a  valid  credit  on  the  tru^t-debt,  but  ordered  the  true  balance  to 
be  ascertained,  and  did  not  order  the  release  to  be  executed. 

Walton  Craig,  adm'r,  &c.,  was  no  party  to  that  suit,  and  had 
no  authority  to  have  it  reheard  or  appealed.  Helsley  ceased  to 
be  executor  in  1872,  but  took  no  stej)  to  have  the  decree  of 
1871  reheard  or  appealed,  as  no  release  had  been  decreed.  In 
1878  Walton  Craig,  adm'r,  &c.,  sued  Helsley,  curator,  &c.,  for 
the  drra^tovit.  Helsley  attempted  defence  by  demurrer,  but 
tailed  in  that,  and  then  it  was  he  conceived  the  idea  of  avoid- 
ing his  liabilitN^  by  appealing  fi*om  the  decree  of  1871,  which 
was  in  the  way  of  the  enforcement  of  the  deed  of  trust.  That 
imi)ediment  being  removed  by  the  revei'sal,  three  months  after- 
wards— to-wit,  in  the  month  of  December,  1882 — the  circuit 
court  refiis'ed  to  decide  the  question  of  demstarlt  until  the  Foltz 
lands  had  been  sold  under  the  trust-deed  of  1856.  And  in 
June  following  the  appellee  instituted  his  suit  to  remove  the 
difficulties  which  the  trust-debtor,  Foltz,  and  his  alienees,  in- 
cluding the  appellant,  had  placed  in  the  way  of  the  enforcement 
of  said  deed  of  trust.  This  history  of  these  various  transac- 
tions seems  to  evince  not  abandonment,  but  long  and  pertina- 
cious eftbrts  to  hold  on  to  the  lien  of  the  trust-deed  on  all  the 
land  embraced  therein,  as  a  8e(;urity  for  and  means  of  payment 
of  the  debt  thereby  secured,  on  the  part  of  the  representatives 
of  Peter  Craig. 

It  is  true  that  the  appellant  paid  his  money  for  the  parcels  of 
land,  and  doubtless  thought  himself  safe  in  so  doing;  but  in 
this  he  disregarded  the  knowledge  or  means  of  knowledge  at 
his  command  amply  sufficient  for  his  protection.  There  was 
the  recorded  trust-deed,  unreleased.  That  clew,  diligently  fol- 
lowed up,  could  but  have  afforded  all  needed  information  as  to 
the  exact  condition  of  the  title  he  was  paying  his  money  for. 
It  would  have  led  him  to  knowledge  of  Foltz's  suit  for  the  re- 
lea*ie:  to  the  decree  of  1871,  which  did  not  order  the  release. 
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and  which  was  interlocutory,  and  amenable  at  any  time  to 
be  reheard  and  reversed.  And  surely  so  long  a^  that  decree 
was  liable  to  reversal,  on  a[)peal  or  u])on  rehearing,  it  wa^  reck- 
less in  Wissler  to  rely  on  it  as  a  iinalit}-. 

"Purchasers  are  bound  to  use  a  due  degree  of  caution  in 
making  their  purchases,  or  they  will  not  be  entitled  to  protec- 
tion. Ccireat  emptor  is  one  of  the  best-settled  maxims  of  the 
law,  and  applies  exclusively  to  a  purchaser.  He  must  make 
due  inquiry,  or  he  may  not  be  a  bona-Jide  purchaser.  He  is 
bound  not  (mly  by  actual  but  also  by  constructive  notice,  which 
is  the  same  in  eiiect  as  actual  notice."  BurwelVs  adnCrs  v.  Fan- 
ber,  21  Gratt.  446.  And  in  Cardo?er\\  Hood,  17  Wall.  1,  it  is 
said:  "Means  of  knowledge,  wth  the  duty  of  using  them, 
are,  in  equity,  equivalent  to  knowledge  itself." 

In  the  light  of  these  princii)les  it  is. clear  that  the  loss  and 
hardship  of  which  the  appellant  complains  is  attributable  solely 
to  his  own  careless  neglect  of  the  ample  opi)Oii:unities  of  infor- 
mation at  his  command,  and  not  to  any  laches  of  the  appellee, 
and  that  the  decree  of  April  14th,  1884,  must  be  affirmed, 
with  costs  to  the  latter. 

Decree  affirmed. 
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Miller  v.  The  Commonwealth. 

January  8th,  1885. 

1.  Construction  of  STXiVTEs—ExempHon  from  jury  ^«/v.— Where, 
under  section  16  of  the  act  approved  March  17th,  1884,  to  provide  for 
the  government  of  Virginia  volunteers.  Acts  1883-*84,  page  615,  a  roll 
of  a  volunteer  military  company  is  filed  with  the  clerk  of  the  court,  the 
members  thereof  are  exempt  from  summons  for  jury  duty,  and,  if  sum- 
moned, need  not  attend  to  make  their  excuses. 

Error  to  judgment  of  corporation  court  of  Danville,  ren- 
dered June  12th,  1884,  sentencing  one  E.  H.  Miller  to  pay  to 
the  Commonwealth  the  sum  of  $20  for  an  alleged  contempt  of 
said  court  in  failing  to  obey  a  summons  Executed  upon  him  to 
appear  and  serve  on  a  jury.  In  answer  to  a  rule  to  show  cause 
why  such  fine  should  not  be  imposed  on  him,  he  appeared  and 
answered  that  he  was  a  contributing  member  of  a  volunteer 
military  company,  the  "Danville  Grays,"  and  had  complied 
with  the  statute  in  such  case  provided,  and  was  exempt  from 
service  as  a  juror. 

A,  M.  AikeTiy  for  the  plaintiff  in  error. 

Attomei/-Ge7}eral  F.  S.  Blah\  for  the  Commonwealth. 

Lacy,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiff  in  error,-  E.  H.  Miller,  was  summoned  to  serve 
as  a  juror  in  the  corporation  court  of  Danville  on  the  2d  day  of 
Vol.  lxxx — 5 


Digitized  by 


Google 


34  MiLLKR  r.  The  Commonwealth. 

Opinion. 

June,  1884.  The  said  Miller,  failing  to  attend  in  obedience  to 
the  said  summons,  was  summoned,  by  order  of  the  court,  to 
appear  at  once  to  show  cause  why  he  should  not  be  lined  for 
contempt. 

lie  thereupon  appeared  in  court,  in  response  to  the  summons, 
and  being  duly  sworn,  answered  that,  being  a  contributing 
member  of  a  volunteer  military  company  of  the  city,  known  as 
the  Danville  Grays,  organized  under  the  laws  of  Virginia,  he 
did  not  consider  himself  liable  to  be  summoned  and  to  be  com- 
pelled to  serve  as  a  juror,  and  therefore  did  not  attend  the  said 
court  as  a  juror  as  aforesaid. 

But  the  court,  deeming  this  answer  insufhcient,  and  his  re- 
fusal to  attend  as  aforesaid  contemptuous  to  the  said  court, 
fined  him  S20.  To  this  judgment  of  the  coq)oration  court  of 
Danville,  upon  the  petition  of  the  said  E.  11.  Miller,  a  writ  of 
error  wa.s  awarded  to  this  court. 

The  record  shows  that  the  plaintiff  in  error  wae  a  contrib- 
uting member  of  a  volunteer  military  company,  organized 
under  the  laws  of  Virginia,  and  that  the  chief  officer  of  said 
company  had  duly  filed,  with  the  clerk  of  the  said  corporation 
court,  the  roll  or  list  of  the  active  and  contributing  members  of 
said  company,  in  conformity  with  section  16  of  an  act  approved 
March  17th,  1884,  to  provide  for  the  government  of  Virginia 
volunteers,  and  that  the  name  of  said  E.  II.  Miller  was  upon 
said  list. 

The  said  sixteenth  section  of  the  act  in  (juestion  provides 
that:  ''Each  active  and  contributing  member  of  every  legally- 
organized  volunteer  company  shall  be  entitled  to  receive  from 
the  commanding  officer  thereof  a  certificate  of  membership, 
which  certificate  of  membership  shall  exempt  but  not  disqualify 
the  person  therein  nanted  from  jury  duty,  for  the  period  of  one 
year  from  the  date  of  his  said  certificate,  in  any  and  all  the 
courts  of  the  Commonwealth.  T^ut  to  entitle  the  membei^  of 
sucli  company  to  this  exemption,  the  captain  or  chief  officer 
of  such  company  shall,  annually,  on  the  first  of  May  in  each 
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year,  fdrnish  to  the  clerk  of  the  hustingfe  or  county  court  of  the 
county,  city  or  town  wherein  such  company  may  be,  a  list  con- 
taining the  name  of  each  member  of  his  company;  and  where 
there  are  contributing  members  to  his  company,  the  name  of 
each  contributing  member  shall  be  furnished  like^vi8e." 

This  law  was  complied  with  in  all  respects.  The  plaintiff  in 
error  was  a  contributing  member  of  this  military  company, 
duly  organized  under  the  laws  of  Virginia;  the  chief  officer  of 
his  company  had  duly  filed  the  list  of  the  company  with  the 
clerk  of  his  court,  and  his  name  appeared  thereon;  he  wa«  ex- 
empt from  the  duty  required  of  him,  by  the  law,  and  he  duly 
pleaded  his  exemption  before  the  court  in  his  answer  to  the  rule 
awarded  against  him.  And  yet  the  presiding  judge  considered 
this  answer  insuflicient.  We  are  not  furnished  with  any  rea^ 
sons  for  this  judgment  by  the  judge  who  rendered  it,  and  im- 
posed this  fine. 

But  it  is  suggested  in  argument  by  the  Attorney  General,  on 
behalf  of  the  commonwealth,  that  when  a  person  summoned  to 
serve  as  a  juror  is  exempt  by  law  from  such  service,  he  is 
nevertheless  obliged  to  attend  and  get  himself  excused  from 
service  by  the  court,  or  he  will  be  in  contempt;  that  the  duty 
of  the  plaintiff  in  error  when  summoned  to  attend  the  court  to 
serve  as  a  juror,  was  to  submit  the  question  as  to  whether  he 
was  exempt  from  such  service  or  not  to  the  court,  and  not  under- 
take to  be  the  judge  of  the  question  himself  Under  the  13th 
section  of  the  act  of  1871-'2,  page  393,  after  which  section  six- 
teen, just  considered,  was  modeled,  and  which  was  repealed  by 
the  act  in  question,  which  was  approved  March  17th,  1884,  this 
exemption  was  pro\'ided  for  in  similar  language;  but  the  pro- 
vision of  the  law  which  requires  the  list  to  be  left  with  the 
clerk  by  the  chief  oificer  of  the  company  was  not  a  part  of  the 
former  law,  and  was  doubtless  enacted  to  provide  for  the  very 
circumstance  suggested  by  the  argument  just  cited.  It  would 
often  happen  that  although  a  citizen  would  have  in  his  hands 
a  certificate  of  membership,  the  oflicers  of  the  county  preparing 
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a  jury  list  would  summon  him  to  perform  this  public  service 
from  which  he  was  by  law  exempt.  And  the  citizen  might  be 
put  to  as  much  trouble  and  inconvenience  to  plead  his  exempt- 
ion a«  if  he  performed  the  sevice.  A  citizen  who  has  ridden  a 
long  distance  in  the  country  to  attend  a  court  to  get  excused 
from  serving  on  a  jury,  or  who  has  already  left  his  business  in  a 
city  to  attend  court  for  that  purj^ose,  could  find  but  little  relief 
in  this  tardy  recognition  of  his  legal  rights.  But  what  excuse 
is  there  for  a  clerk  to  summon  or  for  a  judge  to  compel  a  citi- 
zen to  be  summoned  to  the  performance  of  any  public  service 
in  the  court  from  which  he  is  exempt  by  law,  when  the  fact  that 
he  is  so  exempt  is  in  the  hands  of  the  very  officer  who  issues 
against  him  this  unlawftil  requisition,  and  placed  there  by  the 
express  mandate  of  the  law\  If  the  court  can  lawftilly  compel 
the  citizen  to  attend  upon  the  court  to  get  excused  from  a  ser- 
vice from  which  the  law  exempts  him,  the  law  may  be  practi- 
cally annulled  by  the  court.  But  it  is  i\s  nmch  the  duty  of  the 
court  to  enforce  the  law  as  it  is  the  pri\Hlege  of  the  citizen  to 
claim  its  exemption. 

A  person  exempt  by  law  from  service  on  a  jury,  is  in  like 
manner  exempt  from  being  summoned  to  serve  on  a  jury. 

Upon  the  trial  of  the  rule  in  this  case,  the  answer  of  the 
defendant  therein  was  a  complete  and  lawfiil  answer  to  the 
same,  and  he  ww^  entitled  to  have  the  rule  against  him  dis- 
charged, and  the  judgment  of  the  court  declaring  him  guilty, 
and  imposing  a  fine  upon  him  was  wholly  erroneous  and  with- 
out lawftil  authority,  and  the  said  judgment  must  be  reversed 
and  annulled. 

Lewis,  P.,  dissenting,  said: 

I  dissent  from  the  opinion  in  this  case.  I  apprehend*  it  was 
the  duty  of  the  plaintiff  in  error  to  have  obeyed  the  summons 
to  attend  the  court,  and  there  to  have  claimed  his  exemption,  if 
he  chose  to  do  so.     The  exemption  of  the  statute  is  from  jury- 
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service,  uot  from  the  obligation  to  respect  the  process  of  the 
courts.  Any  other  construction  is  inconsistent  with  the  due 
and  orderly  administration  of  justice,  and  the  maintenance  of 
proper  respect  for  the  judicial  tribunals  of  the  State.  The 
plaintiflf  in  error  was,  therefore,  in  contempt  for  his  failure  to 
appear,  and  become  liable  to  punishment  therefor,  whether  as 
a  matter  of  fact  he  was  exempt  from  jurj^  service  or  not.  And 
whether  a  party  is  exempt  under  the  statute  depends  upon  the 
existence  of  facta  which  may  be  controverted.  Thus,  it  may  be 
denied  that  the  name  of  the  party  was  properly  placed  on  the 
list  which  is  required  to  be  filed  with  the  clerk;  or,  if  properly 
placed  there,  that  he  has  continued  to  be  a  member  of  the 
company  to  which  he  claims  to  belong.  And  these  are  ques- 
tions, when  raised,  to  be  determined  by  the  court.  I  think  the 
judgment  should  be  affirmed. 

The  other  judges  concurred  with  Lacy,  J. 

JUDOMEXT  REVERSED. 
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Syllabus— Statement. 


Town  of  Danville  v.  Blackwell,  Judge. 
January  8th,  18^5. 

1.  Removal    of    Causes — Constitution.— Kct   of  March   7th,   1884,  Acts 

1883-'84,  page  424,  directing  that  on  motion,  on  twenty  days'  notice 
by  any  party,  any  suit  or  proceeding  pending  in  a  corporation  court 
shall  be  removed,  as  of  right,  to  the  circuit  court  of  said  corporation, 
is  not  unconstitutional. 

2.  Idem — Mistrial— Waiver— Mandamus. — In  such  a  case  there  was  inef- 

fectual trial.  At  next  term  defendant,  after  notice  under  said  act, 
moved  for  the  removal  of  the  case  to  the  circuit  court,  and  the  cor- 
poration court  denied  the  motion. 

Held  : 

1.  Right  of  removal  was  not  waived. 

2.  Mandamus  is  the  remedy  for  refusal  to  remove. 

Application  of  town  of  Danville,  presented  to  this  court  Xo- 
vember  5th,  1884,  for  a  writ  of  mavdainus  to  require  the  Judge 
of  the  corporation  court  of  said  tow^n  to  remove  a  suit  therein 
pending  against  said  town  to  the  circuit  court  of  said  corpora- 
tion for  trial,  notice  for  such  renioval  having  been  made  by 
said  town  under  an  act  of  the  General  Assembly,  approved 
March  7th,  1884,  and  entitled  "an  act  to  amend  section  1, 
chapter  170,  Code  1873,  in  relation  to  the  removal  of  causes 
fi*om  the  corporation  to  the  circuit  courti^,"  Acts  1883-'84,  page 
424,  which  motion  had  been  overruled  and  the  removal  of  the 
suit  refused  by  said  judge.     The  motion  w^as  made  after  there 
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had  been  an  ineffectual  trial  by  a  jury,  which,  being  unable  to 
agree  on  a  verdict,  had  been  discharged. 
Opinion  states  the  facts  fully. 

Peatross  ^  Honis,  for  the  petitioner. 

Bi-rkele*/  ^  Harrison^  for  the  respondent. 

Fauntleroy,  J.,  delivered  the  opinion  of  the  court. 

The  town  of  Dan\^lle,  a  municipal  corporation  chartered  by 
the  General  Assembly  of  Virginia,  filed  its  petition  in  this  court, 
representing  that  in  April,  1884,  one  Green  Banister  sued  the 
said  petitioner  in  the  cori^oration  court  of  Damalle,  in  an  action 
of  trespass  on  the  case,  seeking  therein  to  recover  damages  to 
the  amount  of  81,000;  that  on  July  28th,  1884,  the  petitioner, 
under  the  act  of  assembly  of  March  7th,  1884,  in  such  cases 
made  and  pro\Hded,  gave  notice  to  the  plaintiif  below  of  a  mo- 
tion, to  be  made  on  the  first  day  of  the  next  September  term 
of  the  said  corj^oration  court,  to  remove  the  said  cause  from 
the  said  corjioration  court  to  the  circuit  court  of  Danville;  that 
after  due  legal  notice  to  the  plaintiff  below  the  petitioner  made 
its  siiid  motion  on  the  day  designated  therefor,  and  the  same 
was  docketed,  and  continued  from  time  to  time,  upon  argu- 
ments of  counsel;  and  the  said  corporation  court,  after  taking 
time  to  consider  thereof,  did,  upon  Tuesday,  the  9th  day  of 
September,  1884,  make  and  enter  an  order  overruling  the  said 
motion,  and  reftising  to  remove  the  said  cause  from  the  said 
eoq>oration  court  to  the  said  circuit  court.  Whereupon  the 
petitioner  prayed  for  a  writ  of  nuindaiints  to  be  awarded  by  this 
court  to  ccmipel  and  reqiiire  the  Hon.  John  D.  Blackwell,  judge 
of  the  said  cor]:)oration  court  of  Danville,  as  said  judge,  to  per- 
form the  dutv'  made  incumbent  on  him  by  the  statute  in  this 
regard,  and  to  remove  the  said  cause  from  the  said  corporation 
court  to  the  said  circuit  court. 
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Upon  consideration  of  said  ]>etition,  a  rule  imi  wafi  ordered 
by  tliia  court,  dated  at  Staunton,  on  Septeml)er  26th,  1884,  re- 
quiring the  said  John  D.  Blackwell,  judge  of  the  corporation 

court  of  Danville,  to  show  cause,  on  Xoveniher  5th,  1884,  be- 
fore this  court,  why  such  peremptory  writ  of  mandumus  should 

not  be  issued,  as  prayed  for  in  the  said  petition  of  the  town  of 
Danville. 

In  response  to  this  aforesaid  rule,  the  said  John  D.  Black^'ell 
demurred  to  the  petition  as  l)eing  wholly  insufficient  iu  law,  and 
made  return  thereto  as  follows — to-wit :  "  That  Green  Banister 
brought  his  action  of  tres})ass  on'the  case  to  Aj)ril  rules,  1884, 
against  the  town  of  Danville,  and  the  said  action  came  up  for 
trial  at  the  July  term,  1884,  of  liis  said  court,  when  said  town 
appeared,  pleaded,  and  went  to  trial ;  but  the  jury  failed  to  agree, 
and  the  cause  was  contiimed  to  the  next  (piarterly  tenii  of  the 
couit,  which  was  the  October  term,  1884,  in  due  course.  That 
the  said  petition  and  order  recite,  so  far  as  they  go,  the  subse- 
quent motion  and  i)roceedings  tliereon  for  a  removal  of  the  case 
into  the  circuit  court  of  the  town  of  Danville,  under  the  Act 
1888-^84,  chapter  3:20,  i>age  424;  but  fails  to  show  that  the  o])- 
position  to  the  motion  by  the  plaintiif,  Green  Banister,  was 
based  upon  these  grounds — viz:  First,  The  waiver  of  the  de- 
fendant town  of  any  riglit  to  avail  itself  of  the  benefit  of  the 
stiitute,  by  its  appearance  at  the  July  term,  1884,  and  submis- 
sion to  trial;  and  second,  the  unconstitutionality  of  the  statute 
as  against  public  policy,  and  against  the  spirit  if  not  in  \iola- 
tion  of  the  letter  of  the  constitution;  and  it  appearing  that  the 
sole  reason  for  the  motion  of  tlie  defendant  town  was  to  hinder, 
delay,  and  obstruct  the  plaintiff  in  the  pursuit  of  his  lawfid 
remedy,  guaranteed  to  him  by  the  express  pro\Hsion  of  the  con- 
stitution; and  no  cause  of  removal  of 'any  kind  being  shown  or 
pretended  by  the  defendant  town  or  its  counsel,  excei)t  its  bare 
right  under  said  statute,  ui)on  argument,  the  court  denied  de- 
fendant's motion,  and  refused  to  remove  said  cause  into  the  cir- 
cuit court." 
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The  facts  set  out  in  the  petition  and  admitted  by  the  de- 
murrer, as  well  as  in  the  answer  or  return  of  respondent  to  the 
rule,  sliow  tliat  all  the  circumstances  required  In'  the  act  of 
March  7th,  1884  (Acts  1883-'84,  page  424),  exist  to  bring  the 
petitioner,  the  defendant  town  of  Danville  in  the  court  below, 
within  the  terms  and  intendment  of  the  law,  whose  express  lan- 
guage is:  "Section  1.  Any  motion,  suit,  or  other  proceeding, 
pending  in  a  corjioration  court,  shall  be  removed,  as  of  right, 
to  the  circuit  court  having  jurisdiction  of  such  corporation,  on 
the  motion  of  any  party;  but  twenty  days'  notice  of  the  motion 
for  removal  shall  be  given  to  the  other  party  or  parties,  or  his 
or  their  solicitors  or  attorneys.  And  on  motion  of  any  party  to 
a  suit,  motion,  or  other  proceeding,  in  a  county  or  corporation 
court,  who  desires  to  remove  the  same  to  any  other  county, 
circuit,  or  corporation  court  than  that  having  jurisdiction  over 
said  county  or  corporation,  the  court  may,  after  twenty  days' 
notice  to  the  adverse  l)artv'  or  his  attomiey,  order  such  renuwal." 
The  motion  for  removal  of  the  cause  in  this  case  was  made 
under  the  first  clause  of  the  above-recited  se(*tion  of  the  act  of 
assembly.  It  is  express,  explicit,  unambiguous,  mandatory,  and 
imperative — imposing  upon  the  judge  of  a  corporation  court 
the  mere  ministerial,  perfunctory  duty  to  remove  the  cause, 
upon  the  mere  motion,  as  of  absolute  right,  without  cause,  of 
any  party  to  the  proceeding  pending  in  the  corporation  court, 
u})on  the  one  single  and  sole  condition  of  twenty  days'  notice 
of  the  motion  to  the  other  party  or  parties,  or  his  or  their  so- 
licitors or  attorneys. 

The  right  of  the  town,  defendant,  to  have  the  cause  removed 
was  absolute  under  the  statute  when  the  applicant  or  mover  was 
^^^thin  the  terms  or  conditions  imposed  by  the  statute;  and  the 
dutj-  of  the  corporation  court,  when  so  applied  to,  to  remove 
is  equally  absolute.  It  is  not  optional  or  discretionary  with  the 
court,  in  such  case,  whether  it  will  remove  the  cause  or  not. 
Such  absolute  rights  and  duties  of  removal  arise  and  are  pro- 
vided for  in  ceitain  cases  of  removal  from  State  to  Federal 
yoL.  lxxx — 6 
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courts;  in  cases  of  removal  from  justices  to  county  and  cor- 
poration courts  (Code  1873,  chapter  147,  section  1);  in  cases  of 
appeals  provided  for  by  Code  1873,  chapter  178,  section  1,  and 
in  Criminal  Code,  chapter  25,  section  2,  and  others. 

To  compel  the  corporation  court  of  Danville  to  perform  this 
absolute  duty,  and  to  obtain  for  itself  the  benefit  of  this  abso- 
lute right,  the  town  of  Dan\nlle  has  no  open  and  mlequate 
remedy  but  by  mav(hinins.  Appeal  from  the  reftisal  of  the  court 
to  order  the  removal  would  not  lie  at  that  stage  of  the  cause; 
and  appeal  from  the  iinal  determination  of  the  cause  in  the 
corporation  court,  if  it  remain  and  be  tried  there,  might  be,  in 
the  language  of  this  court  in  Brotrn  v.  Cnppen  <f  Wise^  4  H.  & 
M.  173,  "too  late;*'  and  even  then  such  an  appeal  would 
not  bring  up  or  secure  the  review  of  the  order  the  eftectfi  of 
which  the  mandarins  is  invoked  tis  a  remedy  for.  In  Brown  v. 
Cnppen  ^  Wise^  supra.  Judge  Tucker,  speaking  for  the  court, 
said:  ''The  removal  of  the  cause  in  such  a  case  is  a  matter  of 
right  which  ought  not  to  be  refused  to  any  defendant  who 
makes  out  his  case  and  complies  A\dth  the  terms  of  the  law." 
''Being  of  oi>inion  that  the  county  coint  refused  to  perform  a 
duty  which  was  enjoined  by  law,  a  inandatntii^  at  that  statfe  of  the 
cause  wius  the  oidy  remedy.  The  defendant  could  neither  ap- 
peal nor  obtain  a  writ  of  error  or  of  supersedeas  until  the  final 
decision  of  the  suit,  when  it  might  be  too  late." 

In  the  case  of  Cowan  v.  Fulton^  Jud//e,  23  Gratt.  579,  the  cir- 
cuit judge  of  Pulaski  county  made  his  return  to  a  writ  oi  man- 
d^f/Nus  nf'si\  stating,  in  sul>stance,  that  he  had  stricken  the  ca^^e 
from  his  docket  without  hearing  it  on  the  merits,  because  he 
was  of  the  opinion  that  he  had  no  constitutional  right  to  hear  or 
try  it — that  the  law  recpiiring  him  so  to  do  was  unconstitutional. 
Judge  Bouldin,  delivering  the  ojnnion  of  the  court  in  this  case 
said:  "We  see  no  constitutional  objection  to  the  legislation. 
But  it  is  insisted  that,  conceding  the  law  referred  to  to  be  con- 
stitutional, still  the  judgment  of  the  circuit  court,  dismissing 
the  cause  for  want  of  jurisdiction  and  striking  it  from  the 
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d<K-ket,  is  a  final  judgment  in  the  cause;  and  the  term  at  which 
the  supposed  judgment  was  rendered  ha\nng  passed  by,  it  is  not 
e()mi>etent  to  the  ajipellate  court,  bt/  niartclamifs,  to  compel  in 
efiect  a  rehearing  of  the  cause.  If  the  premises  were  true,  the 
conclusion  might  perhaps  be  conceded ;  for  it  is  certainly  not 
regular  nor  proper  to  use  the  writ  of  numdamus  to  review  or  re- 
hear the  judgment  of  a  subordinate  court;  but  the  fallacy  of 
the  argument  consists  in  the  assumption  that  there  v:as  a  jadg- 
mait  iff  the  canse^  whereas  the  court  positively  and  unei^ui vocally 
refused  to  pa«<s  on  it  at  all,  either  to  'review,  reverse,  or  affirm 
the  judgment,'  and  merely  directed  'that  the  cause  be  dis- 
missed and  stricken  fi'om  the  docket.'  It  was  a  simj)le  refusal 
to  hear  and  decide  the  case;  and  this  court  ha\nng  held  that  no 
appeal  lies  from  such  refusal,  it  is  exactly  the  case  to  which  the 
high  remedial  writ  of  mandamus  is  most  frequently  applied  in 
order  to  prevent  a  defect  or  failure  of  justice." 

''It  issues  at  common  law  from  the  King's  Bench  to  compel 
inferior  tribunals  faithtully  to  execute  their  legitimate  powers 
*  wlienever  the  same  are  denied  or  delayed.'  Tapping  on  Man- 
damus, page  154  (marg.  105).  In  obedience  to  these  principles 
of  the  common  law  it  \\2i^  held,  in  the  case  of  The  King  v.  The 
Jtisiicrs  of  Kent,  14  East,  R.  895,  that  matfdamas  would  lie  to 
compel  the  justices  to  hear  and  pass  on  an  application  of  the 
journeymen  millers  to  rate  their  wages,  under  an  act  which  the 
justices  had  solemnly  determined  did  not  confer  on  them  that 
power,  and  for  which  reason  they  had  declined  to  hear  the  case 
4>n  the  merits.  The  case  seems  to  be,  in  all  respects,  analogous 
to  this." 

*'  Original  jurisdiction  to  award  writs  of  rnamfamus  upon 
these  principles  of  the  common  law  has  been  conferred  on  this 
court  by  the  constitution  and  laws  of  this  State ;  and,  in  ac- 
cordance therewith,  we  say  to  the  jiulge  of  the  circuit  court  of 
Pulaski  that  he  has  the  constitutional  power  to  hear  and  finally 
dispose  of  the  cause  referred  to  as  by  an  appellate  court,  and 
that  it  is  his  duty  so  to  do." 
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In  the  ease  of  Page  v.  Clopton,  Jndife,  30  Gratt.  415,  this  ease 
is  eited  and  approved  by  Judge  Burks,  who  says:  "If  the  eon- 
ditions  of  the  statute  are  satisfied,  the  right  of  the  party  is 
elear,  and  the  duty  of  the  judge  is  equally  elear,  and  it  is  im- 
perative. He  has  no  discretion  in  the  matter.  The  language 
of  the  law  is,  'he  shall  sign.'"  The  language  of  the  aet  of 
March  7th,  1884,  is:  "Any  motion,  suit,  or  other  proceeding, 
pending  in  a  eorjioration  court,  shall  be  removed,  as  of  right, 
to  the  circuit  court,"  &c.  High  on  Extraordinary  Remedies, 
chapter  1,  section  24:  "But  the  most  im]>ortant  principle  to  be 
observed  in  the  exercise  of  the  jurisdiction  by  mamiannjs^  and 
one  which  lies  at  the  very  foundation  of  the  entire  system  of 
rules  and  principles  regulating  the  use  of  this  extraordinary 
remedy,  is  that  which  iixes  the  distinction  between  duties  of  a 
peremptory  or  mandatory  nature,  and  those  which  are  discre- 
tionary in  their  character.  *  *  *  Stated  in  general  terms 
the  principle  is  that  nunnhnnffs  vnW  lie  to  compel  the  jKM'form- 
ance  of  duties  purely  ministerial  in  their  nature,  and  so  clear 
and  specific  that  no  element  of  discretion  is  left  in  their  per- 
formance. *  *  *  But  if,  upon  the  other  hand,  a  clear  and 
specific  duty  is  positively  re(|uired  by  law  of  any  officer,  and  the 
duty  is  of  a  ministerial  luiture,  involving  no  element  of  discre- 
tion and  no  exercise  of  official  judgment,  inaiHirtnms  is  the  ap- 
propriate remedy  to  compel  its  performance,  in  the  absence  of 
any  other  ade(|uate  and  specific  means  of  relief,  and  the  juris- 
diction is  liberally  exercised  in  all  such  cases."  And  the  same 
writer,  in  section  230,  says:  "If  has  already  been  sho\\ni  that, 
as  to  all  matters  of  a  judicial  nature  and  resting  within  the 
limits  of  judicial  discretion,  manddmus  is  not  an  appropriate 
remedv,  and  that  the  courts  unifoimlv  refuse  to  interfere,  bv 
this  species  of  relief,  either  to  control  or  regulate  in  any  man- 
ner the  discretion  of  inferior  courts  as  to  mattei^s  properly  pre- 
sented to  them  in  a  judicial  capacity.  But  it  not  unfre(iuently 
happens  that  duties  devolve  upon  courts  or  judges,  either  by 
operation  of  law  or  by  positive  statute,  which  jiartake  more  of 
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a  minifciterial  than  of  a  judicial  nature,  and  where  the  duty  is 
so  plain  and  imperative  that  no  element  of  discretion  can  enter 
into  its  performance.  And  while  the  courts  uniformly  refuse 
to  interfere  with  the  discretion  of  inferior  tribunals  in  the  per- 
formance of  their  duties,  yet,  as  to  acts  to  be  performed  by  a 
court  or  judge  in  a  merely  ministerial  capacity,  or  as  to  duties 
wkkh  are  ohligatorij  upon  -them  by  express  statute^  and  as  to  which 
there  can  be  no  dispute  and  no  element  of  discretion,  mandtimus 
is  an  appropriate  remedy,  and  \\\\\  be  granted  to  compel  the 
performance  of  the  act  or  duty." 

In  the  case  of  Kent^  Paine  ^  Co,  v.  Dickenson^  Judge^  25  Gratt. 
817,  Judge  Christian,  for  the  court,  says;  ''Original  jurisdic- 
diction  to  award  writs  of  mandamus  upon  the  principles  of  the 
common  law  has  been  conferred  on  ihis  court  by  the  constitu- 
tion and  laws  of  the  State ;  and,  in  accordance  therewith,  I 
think  we  must  say  to  the  judge  of  the  circuit  court  of  Char- 
lotte that  this  cause  is  properly  before  him;  and  that  he  must 
go  on  and  hear  and  finally  dispose  of  the  same.  For  that  pur- 
pose a  peremptory  mandamus  shoidd  issue." 

And  High,  section  272,  sjiys:  "The  denial  by  a  court  of  an 
absolute  right  conferred  by  statute  has  been  held  sufficient  to 
warrant  relief  by  mandamus^' 

These  authorities,  both  of  decided  cases  in  this  court,  and  of 
High  on  Ex.  Legal  Remedies,  above  cited  and  largely  quoted 
from,  are,  we  think,  expressly  in  point,  and  rule  this  case. 

As  to  the  argument  made  by  the  respondent  in  his  return  to 
the  nde  nisi\  that  the  defendant,  by  its  appearance  and  submis- 
sion to  trial  in  the  corporation  court  of  DauN-ille,  had  thereby 
waived  it**  right  of  removal  by  motion  and  due  notice,  as  of 
right,  under  the  statute,  we  do  not  think  it  tenable  or  sound. 
There  had  been  an  ineffectual  trial  by  a  jury,  who  had  failed 
to  agree  on  a  verdict,  and  who  had  been  discharged,  and  the 
(:a#e  was  certainly  pending  in  the  c()ri)oration  court  at  the  time 
when  the  notice  was  given  of  the  motion  to  remove  the  cause, 
uuder  the  statute,  to  the  circuit  court  of  Danvdlle,  and  when 
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the  said  motion  was  made  and  overniled  in  the  said  corporation 
court  of  Danville.    . 

Xor  do  we  comprehend  the  force  or  admissahility  of  the  ar- 
gument or  assertion  of  the  unconstitutionality  of  tiie  act  of  7th 
March,  1884,  under  which  the  motion  was  made  for  removal. 
It  is  arirued  that  the  constitution  vests  the  corporation  courts 
with  exactly  the  same  jurisdiction  as  the  circuit  courts,  and  that 
the  statute  in  (piestion  contravenes  this  provision  of  the  consti- 
tution and  curtails  the  jurisdiction  of  the  corporation  court. 
This  is  ]K)t  the  effect  of  the  statute,  and  could  not  be,  unless  h 
deprived  the  corporation  court  of  the  jurisdiction  to  hear  and 
determine  the  cause,  provided  it  was  permitted,  hy  the  parties 
having  the  option,  to  remain  in  it  for  tiial.  The  statute,  while 
recognizing  the  ecpud  and  concurrent  jurisdicti(m  of  the  two 
courts  to  the  fullest  extent  provided  by  the  constitution,  simply 
allows  the  ]>arties  the  right  of  having  their  cause  tried  in  the 
<*ircuit  court,  if  they  prefer  it. 

The  election  of  what  court  he  will  sue  in  is  always  exercised 
by  the  plaintiff  in  instituing  his  suit;  and  yet  it  will  hardly  ])e 
contended  that  this  election  hy  the  plaintiff  extended  the  juris- 
diction of  the  court  he  sued  in,  and  abridged  that  of  the  one  he 
avoided.  How,  then,  docs  the  statute  authorizing  the  right  of 
exercising  this  election  by  removal,  after  the  instituticm  of  the 
suit  and  while  it  is  pending  and  untried,  operate  this  effect? 
Other  removals  are  provided  for  by  the  same  section;  and  such 
laws,  though  long  in  existence  and  practice,  have  never  been 
questioned  or  regarded  as  unconstitutionally  affecting  the  juris- 
diction of  the  court  from  which  they  permitted  removal. 

"We  are  of  opinion  that  the  judge  of  the  corporation  court 
of  Danville  erred  in  refusing  to  remove  the  cause  which  was 
]»ending  in  said  court,  upon  the  motion  of  the  defendant,  as  of 
right  under  the  statne,  to  the  circuit  court  of  Danville;  that 
he,  as  resiJondi'Ut  to  the  rule  fo'sf\  has  not  made  a  good  and  suf- 
ficient return  to  the  said  rule;  and  that  the  said  rule  ///>/  must 
be  made  /Hnntpfon/,  re(|uiring  him,  as  said  judge  of  said  court. 
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to  remove  thi^  cause,  upon  the  motion  of  the  defendant,  aeeord- 
ing  to  the  law,  to  the  circuit  court  of  Danville.  Let  a  peremp- 
tory mamhinnis  issue. 


Mandamus  awarded. 
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Stearns  v.  IIarman. 
January  8th.  1885. 

1.  Equity,  Jurisdiction,  and  Relief— j^m  Hmet— Cloud  on  title. — On 

the  principle  of  quia  timet,  a  court  of  equity  will  entertain  a  suit  by  the 
owner  in  possession  of  land,  to  remove  a  cloud  from  his  title,  by  an- 
nulling a  deed  that,  by  mistake  or  fraud,  conveys  the  land  to  another, 
who  makes  adverse  claim  thereto,  but  brings  no  suit.  Carroll  v. 
Biown,  28Gratt.  791. 

2.  Ejectment — Adverse  claimant.— But  under  Code  1873,   chapter  131, 

sections  4  and  5,  the  proper  remedy  is  by  an  action  of  ejectment,  where 
the  owner  holds  the  legal  title,  but  has  not  actual  possession,  and  an- 
other asserts  an  adverse  claim  to  the  land,  but  has  not  actua]  posses- 
iiion  of  it.  In  such  case  equity  has  no  jurisdiction.  Harvey  v.  Tyler^ 
2  Wallace  (U.  S.),  328. 

Argued  at  Wythcn-ille,  but  decided  at  liichmond. 

Appeal  from  decrees  of  circuit  court  of  Bland  couuty,  en- 
tered Xoveinber  4th,  1883,  and  May  5th,  1884,  respectively,  in 
the  chancery  cause  therein  pending,  wherein  Franklin  Stearns 
was  complainant  and  A.  Q.  Harman  was  defendant. 

The  object  of  the  suit  was  to  annul  a  grant  dated  May  1st, 
1880,  from  the  Commonwealth  to  Harman  for  371  acres  of  land, 
to  which  the  latter  asserted  claim,  but  of  which  he  had  not  ac- 
tual possession,  on  the  ground  that  the  said  371  acres  were  em- 
braced within  a  tract  of  75,000  acres,  which  iiad,  in  1795,  been 
granted  to  Rol)ert  Morris,  and  had  passed,  by  devise  and  deed, 
to  the  complainant,  who,  however,  was  not  in  actual  possession 
thereof;  and  on  the  ground  that  the  said  junior  grant  cast  a 
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elotid  on  the  complainant's  title,  which  cloud  he  had  a  right, 
haWng  no  remedy  at  law,  to  come  into  equity  to  get  removed. 

The  defendant  demurred  to  the  bill,  and  the  court  sustained 
the  demurrer. 

The  com])lainant  tiled  an  amended  bill,  whereby  he  alleged, 
in  addition  to  what  was  alleged  in  the  original,  that  the  defend- 
ant hail  for  years  known  that  the  said  371  acres  were  eiiibraced 
in  the  older  grant,  and  had  obtained  the  junior  grant  thereto 
fraudulently  as  to  the  complainant. 

To  the  amended  bill  the  defendant's  demurrer  was  also  sus- 
taine<l,  and  the  complainant  obtiiined  an  appeal  to  this  court. 

Opinion  states  the  facts. 

Kef*(  <f  Wdlinms  Brothers^  for  the  appellant. 

Harman  <f-  JLtnsef/,  for  the  appellee. 

Richardson,  J.,  delivered  the  opinion  of  the  court. 

In  July,  1883,  Franklin  Stearns  exhibited  his  bill  against  A. 
Q.  Ilarman  in  the  circuit  court  of  Bland  county,  setting  forth 
that  said  plaintiff,  Stearns,  is  the  owner  in  fee  of  what  is  com- 
monly known  as  the  "Phineius  Thurston  big  survey  lands," 
hiug  in  the  counties  of  W;j'the,  Bland,  Giles  and  Pula.ski,  and 
juvrt  of  a  survey  of  75,000  acres  granted  to  Kobert  Morris,  of 
the  city  of  Philadelphia,  assignee  of  Robert  Pollard,  which 
grant  bears  date  19th  March,  1795. 

To  show  the  derivation  of  his  title,  the  jjlaintitf  exhibits  with 
and  1U4  jmrt  of  his  bill — 

1.  A  grant  from  the  Commonwealth  of  Virginia  to  Kol)ert 
Morris,  for  75,000  acres,  dated  19th  March,  1795. 

2.  The  will  of  Robert  Morris,  de\^ising  said  land  to  his  widow, 
Mary  Morris,  whicrh  was  admitted  to  probate,  in  the  county 
court  of  Wythe,  on  the  13th  day  of  May,  1851,  by  authenti- 
eattd  copy. 

Vol.  lxxx — 7 
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3.  An  authenticated  copy  of  the  will  of  MaiT  Morrifi,  duly 
probated  in  the  county  court  of  Wythe,  devising  said  land  to 
her  daughter,  Maria  Xixon. 

4.  Deed  from  said  Maria  Xixon,  conve\nng  said  land  to  said 
Phineas  Thurston,  dated  the  1st  day  of  elanuary,  1851. 

And  the  plaintiff  avers  that  he  acc^uired  complete  title  to  said 
land,  as  thus  transmitted  to  said  Thurston,  through  the  medium 
of  a  chancery  suit  brought  and  prosecuted  in  the  circuit  court 
of  AVythe  county,  in  which  he  was  j)laintiff  and  the  said  Phineas 
Thurston  and  others  were  defendants,  which  suit  was  brought 
to  enforce  the  lien  of  a  judgment  held  by  him  against  said 
Thurston;  that  the  land  was  regularly  sold,  under  decrees  pro- 
nounced in  that  suit;  was  purchased  by  said  Stearns,  and  the 
same  conveyed  to  him  by  commissioners  ai>}>ointed  by  the  said 
court  lor  the  purpose;  and  the  plaintiff  exhibits  mth  his  bill  a 
certified  cojjy  of  the  decrees  and  other  proceedings  in  said 
chancery  cause,  together  with  a  copy  of  the  deed  from  said  com- 
missioners to  him. 

The  bill  alleges  that  while  Thurston  was  the  owner  of  the 
land  he,  by  himself  and  by  his  ageuts  and  attorneys  in  fact, 
sold  and  conveyed  considerable  portions  (there  is  no  intima- 
tion of  how  nmch  or  where  located)  of  said  land;  but  that  a 
large  portion  thereof  renuuned  unsold  by  said  Thurston,  which 
remainder  was  purchased  by  said  IStearns,  under  decrees  in  the 
said  chancery  suit.  And  the  bill  also  alleges  that  a  portion  of 
the  land  so  purchased  by  Stearns  lies  on  the  north  side  of 
"  Walker's  Big  Mountain,"  in  Bland  county,  adjoining  the 
lauds  ''claimed  or  owned"  by  A.  Q.  Ilarman;  that  this  land  is 
in  a  state  of  nature — is  wild,  unimproved,  uncultivated,  and  un- 
inclosed;  and  that  the  legal  seizin  therein  and  thereto  parsed, 
under  the  grant  aforesaid,  to  Robert  Morris,  and  has,  as  before 
described,  been  regularly  transmitted  to  and  vested  in  said 
plaintiff,  Stearns. 

The  bill  then  alleges:  ''That  the  said  A.  (J.  Ilarman,  on  the 
14th  day  of  January,  1877,  made  a  pretended  entry  of  said 
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wild  lands  adjoining  his  lands,  and  a  pretended  4*ene\val  or  en- 
largement of  said  pretended  entry  on  the  9th  of  Jiine,  1879, 
and  on  May  1st,  1880,  had  surveyed  371  acres  of  said  wild  land, 
and  obtained  fi*oni  the  Commonwealth  a  grant  therefor;"  a 
copy  of  which  grant  the  plaintiff  exhibits  with  bin  bill.  And  the 
plaintiff  in  his  bill  insists  that  the  complete  legal  title  and 
seizin  to  said  land  ha\ing  passed  to  and  vested  in  the  said 
Robert  Morris,  by  the  said  grant  to  him,  and  the  same  havin'g 
been  reguLarly  transmitted  to  said  plaintiff,  Stearns,  said  Har- 
man took  nothing  by  the  grant  to  him  for  said  371  acres,  part  of 
the  75,000  acres  granted  to  Robert  Morris,  and  included  in  the 
part  thereof  purchased  by  said  8tearns,  as  before  stated.  But 
the  plaintiff  alleges  that  said  Harman  asserts  claim  to  the  371 
acres  granted  to  him,  and  though  the  same  is  a  wrongful  and 
illegal  claim,  it  constitutes  "  color  of  title,"  and  that  the  hold- 
ing of  same  by  actual  possession  by  said  Harman,  for  the  period 
constituting  the  statutory  bar,  would  ripen  Ilarman's  claim  into 
a  good  title.  The  plaintiff  also  alleges  that,  by  virtue  of  his 
older  and  superior  title,  he  is  in  the  kgal  jyossession  of  same;  but 
says  *■'  Harman  can  press  his  claim  by  taking  actual  possession 
of  said  371  acres  granted  to  him,  and  thereby  greatly  and 
continuously  annoy  and  harrass  jour  orator,  unless  said  pre- 
tended grant  or  patent  be  cancelled  and  annulled."  And  the 
paid  plaintiff  says  he  is  without  relief  at  law;  insists  that  he  is 
entitled  to  come  into  equity  for  relief;  and  prays  that  the  grant 
to  said  Harman  for  said  371  acres  be  set  Jiside  and  annulled,  and 
the  cloud  thereby  cast  upon  the  plaintiff's  title  removed,  and  for 
general  relief 

The  defendant,  Harman,  demurred  and  answered. 

Li  his  answer  the  defendant,  among  other  things,  denies  the 
validity  of  the  alleged  Thurston  title,  and  denies  that  the  sur- 
vey of  75,000  acres  granted  to  Kobert  Morris  ever  has  been  or 
can  be  established;  but  says  if  the  same  were  or  could  be  es- 
tablished, that  the  same  does  not  embrace  the  371  acres  granted 
to  him  as  aforesaid.     But  it  is  unnecessarv  to  look  to  the  an- 
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9wer,  as  the  cause  went  ott'  in  tlie  court  below  on  the  demurrer. 

The  cau8e  was  Urst  heard  on  the  demurrer  at  the  Xovember 
term,  1883,  of  said  circuit  court,  when  the  court  sustained  the 
denmrrer;  hut  on  motion  of  the  plaintiif,  leave  was  given  him 
to  amend  his  bill,  and  the  cause  was  remanded  to  rules  for  that 
purpose. 

The  plaintiff  amended  his  bill,  reaffirming  the  statements 
contained  in  his  original  bill,  and  charging  in  addition  that  the 
defendant  Harman,  at  the  time  he  made  his  said  entrv  and  sur- 
vey and  obtained  his  said  grant  for  the  371  acres,  knew  and  had 
for  years  known  that  the  land  so  entered,  surveyed,  and  granted 
to  him  was  embraced  in  and  constituted  a  part  of  the  land 
known  as  the  Phineas  Thurston  land,  and  that  said  Thurston 
or  those  claiming  under  him  owned  the  same;  that  said  Har- 
man, in  making  his  said  entry  and  obtaining  his  said  gnint, 
with  the  knowledge  aforesaid,  committed  a  fi'aud  upon  said 
Thurston  and  those  claiming  under  him ;  and  that  said  Ilarnian, 
with  said  knowledge  of  the  facts,  fraudulently,  and  for  the  im- 
proper and  fraudulent  purpose  of  seeking  an  improper  advan- 
tage, and  with  intent  to  defraud,  failed  to  give  the  notice  re- 
quired by  the  statutes  of  his  intention  to  nuike  said  entry,  for 
six  months  previous  thereto  to  said  Thurston;  and  for  the  rea- 
sons set  forth  the  plaintiff  avers  and  charges  that  the  said 
patent  to  said  Harman  was  obtained  by  fraud,  and  that  the  same 
is  fraudulent  both  as  to  said  Thurston  and  said  Stearns,  who 
has  succeeded  to  and  holds  the  title  of  said  Thurston.  And 
then  in  the  amended  bill  the  ])laintiff  further  avers  that,  should 
it  turn  out  in  the  i>l*ogress  of  the  cause  tbat  said  Harman's  po- 
sition in  relation  to  said  land  is  an  innocent  one,  and  that  he  in 
fact  did  not  know  of  the  existence  of  the  right  and  title  of  said 
Thurston  to  said  land  at  the  time  he  obtained  said  patent,  the 
said  Thurston  being  then  and  the  said  Stearns  since  that  time 
the  complete  owner  with  the  legal  seizin  thereof,  and  having 
paid  all  taxes  thereon,y)Oth  before  and  since  the  emanation  of 
Ilarman's  grant,  that  then,  the  said  Harman  lumng  proceeded 
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bv  mistake  and  misapprehension  of  the  rights  of  said  Thurston 
and  said  Stearns,  the  said  patent  is  void  as  against  said  Thurs- 
ton and  the  said  plaintiif,  Stearns. 

Such  is  the  plaintiffs  claim,  stated  as  near  as  may  be,  in  the 
language  of  the  bill. 

The  defendant,  IIarman,  demurred  to  and  answered  the 
amended  bill.  In  his  answer  he  reiterates  the  matters  con- 
tained in  his  answer  to  the  original  bill,  and  denies  the  fraud 
charged  in  the  amended  bill ;  denies  all  knowledge  of  the  al- 
leged rights  of  said  Thurston  and  Stearns,  or  that  they  have 
any  such  rights;  denies  any  mistake,  and  denies  that  he  was 
re([aired  by  any  statute  to  give  said  Thurston  and  Stearns  or 
either  of  them  six  months'  notice,  or  any  notice. 

The  cause  came  on  again  at  the  May  term,  1884,  of  said  cir- 
cuit court,  on  the  amended  bill  and  exhibits  filed  therewith,  and 
the  demurrer  to  said  amended  bill  and  joinder  therein;  on 
consideration  whereof  the  court  entered  a  decree  sustaining  the 
demurrer  aiul  dismissing  the  plaintiff's  bill;  from  which  decree 
as  well  as  from  the  former  .decree  sustaining  the  demurrer  to 
the  original  bill  the  case  is  hc?e  on  ?ip))eaJ. 

The  sole  question  to  be  determined  i^  one  of  jurisdiction. 
Has  a  court  ci  ^^quity  jurls^tljction  to*  hour  and  determine  the 
case  made  by  the  bill  ?  In  other  words,  had  the  plaintiff  a 
complete  and  ample  remedy  at  law  ?  If  the  latter,  then  there 
is  no  error  in  the  decrees  complained  of. 

Tlie  demurrer,  it  is  true,  necessarily  admits  as  true  the  facts 
stated  in  the  bill,  so  far  as  they  are  relevant  and  well  pleaded, 
but  denies  the  sufficiency  of  the  facts  thus  set  forth  to  entitle 
the  plaintifi*  to  the  relief  sought.  Whether  the  facts  stated  in 
the  bill,  so  admitted  by  the  demurrer  to  be  true,  entitle  the  ap- 
pellant to  the  relief  prayed  for  is,  therefore,  the  only  question 
to  be  here  determined. 

A  very  fiill  statement  of  the  appellant's  case,  as  made  by  his 
original  and  amended  bill,  has  already  been  set  forth.  It  is 
inifK)S8ible  to  scan  the  case  thus  made  without  at  once  discover- 
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ing  that  the  parties,  neither  of  whom  is  in  the  actual  posses- 
sion, stand  to  each  other  in  the  simple  relation  of  adverse 
claimants  of  the  371  acres  of  land  in  controversy.  The  appel- 
lant's contention  is  that  this  land  is  part  of  the  75,000  acres 
granted  to  Robert  Morris,  of  Philadelphia,  in  1795;  that  by 
the  several  devises  and  conveyances  before  referred  to  the  legal 
titles  to  same  have  been  regularly  transmitted  to  and  vested  in 
him,  and  that  he  has  the  older  and  better  title,  coupled  with  the 
complete  legal  seizin,  by  reason  whereof  nothing  passed  by  the 
Commonwealth's  junior  grant  to  the  appellee,  IIarman.  But, 
he  says,  Ilarman's  patent,  however  wrongfully  and  illegally  ob- 
tained, constitutes  "  color  of  t'db^''^  that  IIarman  is  a^sserting 
claim  to  the  land  thereunder,  and  that  if  he  should  take  actual 
possession,  and  hold  for  the  period  constituting  the  statutory 
bar,  his  title  would  thereby  ripen  into  a  good  title.  He  says 
that  thus  a  cloud  is  cast  upon  his  title,  that  he  is  absolutely 
without  remedy  at  law,  and  is  entitled  to  come  into  equity  to 
have  the  cloud  upon  his  title  removed. 

Now,  was  the  plaintiff  below,  the  appellant  here,  \Adthout 
remedy  at  law?  We  thiiilc  he  Xvas*not.  On*  the  contrary,  the 
question  involved  was  purely  one  of  title,  and  for  the  settle- 
ment of  which  the  action  'of  ejectment?  is  a  i^ecHiliarly  aj^pro- 
priate  remedy. 

By  section  4  of  chapter  131,  Code  1873,  it  is  provided  tliat 
no  person  shall  bring  such  action  (ejectment)  unless  he  has, 
at  the  time  of  commencing  it,  a  subsisting  fnterest  in  the  pre- 
mises claimed,  and  a  right  to  re(H)ver  the  same,  or  to  recover  the 
possession  thereof,  or  of  some  share,  interest  or  portion  thereof. 

Under  this  statutory  provision,  taking  the  appellant's  case  as 
stated  in  the  bill,  there  can  be  no  pretext  for  saying  he  hjid  not, 
at  the  time  of  the  commencement  of  this  suit,  a  subsisting  in- 
terest in  the  premises  in  controversy,  for  he  asserts  in  his  bill 
that  he  has  a  claim,  backed  by  a  complete  legal  title,  and  that 
the  legal  seizin  or  constructive  possession  is  in  him  undisturbed 
by  any  actual  adverse  possession.     This  being  so,  upon  proof  of 
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the  ease  made  by  the  bill,  he  unquestionably  had  the  right  at 
law,  by  this  action,  to  maintain  and  set  up  liis  title  to  the  in- 
terest claimed  by  him,  to  the  exclusion  of  the  adverse  claim 
asserted  by  Harman,  the  junior  claimant. 

But  the  appellant  insists  that,  as  he  has  only  the  legal  seizin 
unaccompanied  by  the  a<»tual  possession,  he  has  no  right  to 
maintain  the  action  of  ejectment  tis  against  one  asserting  an  ad- 
verse claim,  but  not  in  the  actual  possession.  This,  however, 
is  a  clear  misapprehension  of  his  rights  under  the  law,  and  is 
completely  answered  by  the  fifth  section  of  the  chapter  (131) 
above  referred  to,  by  which  it  is  provided,  it  is  true,  that  the 
•j>erson  actually  occu[)ying  the  premises  shall  be  named  defend- 
ant in  the  declaration ;  but  goes  ttirther,  and  provides  that  if 
the  premises  be  not  occupied,  the  action  must  be  against  some 
person  exercising  acts  of  ownership  thereon,  or  chioning  title 
thereto^  or  some  interest  therein,  at  the  commencement  of  the 
suit. 

Looking  again  to  the  case  stated  in  the  bill,  we  find  that  there 
is  a  person  as.'^erthig  chum  of  title  to  the  premises  in  controversy, 
and  that  person  is  Hannan,  the  defendant  below  and  appellee 
here.  This  being  so,  it  is  matter  of  8uq)rise  how  the  ap})ellant 
could  ever,  with  these  i)lain  pro\nsions  of  the  statute  before  him, 
have  concluded  that  he  was  without  remedy  at  law;  and  such, 
the  legal  remedy,  l^eing  plainly  not  only  given  by  statute,  but 
exactly  adapted  to  the  particuhir  case,  it  is  ecpially  plain  and 
clear  that  a  court  of  equity  had  no  jurisdiction  to  entertain 
the  case.  In  fact,  if  it  were  otherwise  the  great  purpose  for 
which  the  action  of  ejectment  has  been  given — that,  among 
others,  of  settling  disputed  questions  of  title  and  boundary — 
would  be  defeated,  and  the  action  rendered  far  less  efticacious 
than  it  was  intended  to  ke,  especially  in  Virginia.  But,  plain 
as  the  legislative  intent  appears  in  the  unam])iguous  terms  of 
the  statute  itself,  we  are  not  uiuler  the  necessity  of  giving  for 
the  first  time  authoritative  judicial  construction  thereto.  This 
statute  has  passed  under  the  scrutiny  of  the  highest  judicial 
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tribunal  of  the  land,  and  the  \new  above  expressed  has  been 
fiilly  sustained  thereby. 

In  Ifarve^^  v.  T]/kr,  2  Wall.  U.  S.  K.  328,  Mr.  Justice  Miller, 
delivering  the  opinion  of  the  court,  said :  '^The  Code  of  Vir- 
ginia, as  well  as  that  of  several  other  States,  allows  tlie  action 
of  ejectment  to  be  brought  against  persons  claiming  title  or  in- 
terests in  the  property,  although  not  in  i>ossession.  It  says: 
'  The  i»erson  actually  occupying  the  premises  shall  be  named 
defendant  in  the  declaration.  If  they  be  not  occupied,  the  ac- 
tion must  be  against  some  person  exercising  ownershiji  thereon, 
or  claiming  title  thereto,  or  some  interest  therein,  at  the  com- 
mencement of  the  suit. '  '*  • 

And  the  learned  justice  proceeds:  "If,  then,  there  was  a  part 
of  the  tract  claimed  by  some  person,  on  which  there  was  no 
occu])ant,  the  case  existed  which  the  second  clause  of  the  sec- 
tion provides  for.  The  policy  of  this  act  is  obvious.  It  is  that 
persons  out  of  possession,  who  set  up  false  claims  to  land,  may, 
by  a  suit  in  ejectment,  which  is  the  legal  and  })roper  mode  of 
trying  title,  be  brought  to  this  test.  The  act  provides  that  such 
a  judgment  is  conclusive  against  all  the  i)ai'ties;  and  thus  the 
purpose  of  the  law,  to  quiet  title  by  a  verdict  and  judgment  in 
such  cases,  is  rendered  eilectual.  The  language  of  the  Code  of 
New  York  is  identical  with  that  of  Virginia  on  this  subject. 
And  the  construction  we  have  given  to  it  was  held  to  be  the  true 
one  by  the  supreme  court  of  the  former  State."  See  Btnn/tr  v. 
Etnpie,  5  Hill,  48. 

Cases  may  and  do  arise  in  which  the  jurisdiction  of  ecjuitj- 
readily  attaches  to  remove  a  cloud  from  the  title  of  the  true 
owner  of  land.  If  the  wrongftil  claim  is  founded  in  either 
fraud  or  mistake,  and  the  rightful  owner  is  so  situated  that  he 
cannot  bring  ejectment,  a  court  of  equity  will,  uj^jon  a  proper 
case  made,  take  jurisdiction  and  extend  relief,  l)y  causing  the 
delivery  up,  cancellation,  or  rescission  of  agreements,  securi- 
ties, deeds,  or  other  instruments.  On  this  subject  Judffe  Story 
says:  *'It  is  obvious  that  the  jurisdiction  exercised  in  cases  of 
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this  sort  is  founded  upon  the  admiiiistratiou  of  a  protective  or 
preventive  justice.  Tlie  party  is  relieved  upon  the  principle, 
as  it  is  technically  called,  (jyia  timet — that  is,  for  fear  that  such 
agreements,  securities,  deeds,  or  other  instruments  may  be  vexa- 
tiously  or  injuriously  used  against  him,  when  the  evidence  to 
impeacli  them  may  be  lost,  or  that  they  may  now  throw  a  cloud 
or  suspicion  over  his  title  or  interest."     1  Story's  Eq.  §  694. 

Upon  this  principle  was  decided  the  case  of  CcirroU  v.  Broum, 
28  Gratt.  971.  But  there  is  a  wide  dissimilarity  between  that 
ea.<e  and  the  case  at  bar.  There  the  owner  was  in  possession, 
and  filed  his  bill  to  set  aside  a  deed  which  had  been  put  upon 
record,  whereby  the  complainant's  land  had  been  wrongfully 
conveyed  to  a  purchaser  at  a  tax-sale.  Ceitainly  a  court  of 
equity  had  jurisdiction  in  that  case,  because  the  owner  was  in 
pos,^essio7f,  and  could  not  bring  ejectment  against  the  adverse 
claimant,  not  in  possession,  to  try  the  question  of  title;  and 
the  adverse  claimant  standing  off,  and  content  not  to  bring  his 
action  then  against  the  owner,  a.s  he  might  have  done  (see 
section  5,  chapter  131,  Code  1873),  thus  showing  that  he  was 
holding  back  for  some  sinister  purpose,  the  tendency  of  which 
was  to  seriouslj^  impair  if  not  to  destroy  the  nuirket  value  of 
the  owner's  title.  In  the  case  at  bar,  whatever  may  have  been 
the  motives  of  the  parties  or  either  of  them,  and  whether  their 
acts  are  founded  in  fraud  or  mistake,  the  remedy,  as  we  have 
shown,  is  complete  at  law.  That  remedy,  by  the  appellant's 
own  showing,  is  by  an  action  of  ejectment — by  which  the  ques- 
tion of  title,  between  the  parties,  can  be  effectually  put  at  rest. 

In  any  view  of  the  case  it  is  clear  that  the  plaintiff  below, 
the  ap{»ellant  here,  mistook  his  remedy,  and  sought  the  wrong 
forum.  There  is  no  error  in  the  decrees  appealed  from  or 
either  of  them,  and  the  same  must  be  affirmed,  with  costs  to 
the  appellee. 


Decree  affirmed. 

Vol.  lxxx — 8 
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Carter  &  als.  v.  Edmonds. 
January  15th,  18S5. 

1.  Fiduciaries — Luno/tc's  cotnmiltee  ~  Ex-parte  setUements.—K  confirmed 

report  of  an  ex-parte  settlement  of  a  fiduciary's  accounts  \s>  prima  facie 
correct,  and  can  be  surcharged  or  falsified  only  by  suit  for  the  purpose 
within  proper  time.  Code  1873  chapter  128,  section  29 ;  Newton  v. 
Poole,  12  Leigh,  112  ;  Leake  v.  Leake,  7b  Va.  792.  This  is  equally  true 
gjioad  such  settlements  of  the  accounts  of  the  committee  of  a  lunatic. 

2.  Committee  of  LvtiATic—Expar/e  settlefnent— Antecedent  debt— Stat- 

ute of  limitations.— \\.  is  proper  for  such  committee  to  include,  in  his 
eX'Parte  settlement  of  accounts  as  such,  a  debt  due  from  the  lunatic*s 
estate  to  such  committee  before  his  appointment.  Such,  in  fact,  is  his 
only  remedy,  as  he  could  sue  neither  himself  nor  his  predecessor. 
After  confirmation  of  the  report  of  the  settlement,  such  debt  would, 
like  any  other  item  of  the  account,  be  beyond  the  operation  of  the 
statute  of  limitations. 

3.  Idem — Witnesses — Competency. — The  committee  of  a  lunatic  is  com- 

petent to  testify  as  to  a  contract  made  by  him  with  a  former  committee 
of  the  same  lunatic  concerning  the  lalter's  affairs. 

4.  Idem — Re-examination  of  witnesses. — It  is  a  general  rule  that  a  deposi- 

tion once  taken,  cannot  be  re-taken  without  the  leave  of  the  court, 
which  will  always  be  granted  whenever  justice  seems  to  require  it. 
Pant  V.  M,  <Sf  M.Al  Gratt.  ISS. 

5.  Lunatics— ^^j/  estate,— fZode  1873,  chapter  82,  sections  49,  50,  and  51, 

relating  to  sale,  &c.,  of  lunatics'  real  estate  to  pay  his  debts  and  main- 
tain himself  and  family,  cioes  not  apply  to  a  case  where  after  death  of 
the  lunatic  it  is  sought  to  subject  his  real  estate  to  the  payment  of  his 
debts. 

Appeal  from  decree  of  circuit  court  of  Fauciuier  county,  en- 
tered loth  Septend)er,  1882,  in  tlie  cause  of  Mary  E.  Edmonds, 
plaintiff,  against   Robert  Whitacre,  administrator,  and  M.  F. 
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Carter,  Helen  Ednioiuk,  Joneph  C.  Black^-ell,  and  otherf ,  heirs 
of  Sarah  C  Carter,  deceased,  defendants. 

Sarah  C.  Carter  was  adjudged  a  lunatic,  and  the  defendant, 
Joseph  C.  Blackrvvell  was  appointed  her  committee,  in  1860. 
By  agreement  with  this  committee  the  plaintiff,  from  1863  un- 
til 1870,  boarded,  clothed,  and  cared  for  the  lunatic,  who  wa** 
her  sister,  and  who  owned  real  estate  near  Delaplane,  in  said 
county,  worth  $300  rental.  In  1870  the  plaintiff  was  appointed 
such  committee,  in  the  place  of  Joseph  C.  Blackwell,  whose 
powers  were  revoked.  At  the  date  of  her  a|>pointment  the 
lunatic's  estiite  was  indebted  to  the  plaintiff'  in  the  sum  of 
81,727.01,  for  board  and  care.  This  sum  was  included  in  the 
plaintitt^s  first  ex-parte  settlement  of  her  accounts  as  such  com- 
mittee, the  report  of  which  settlement  was  duly  returned  to  and 
contirmed  by  the  county  court  of  said  county.  And  annually 
afterwards  the  plaintiff  regtdarly  settled  her  accounts.  In 
August,  1877,  the  lunatic  died,  indebted  to  the  plaintiff  in  the 
sum  of  84,588.50,  as  she  claimed,  and  she  instituted  said  suit, 
in  Februaiy,  1878,  to  subject  the  decedent's  estate,  real  and 
personal,  to  the  payment  of  her  debts,  including  the  plain- 
tiffs, and  to  distribute  the  residue  among  the  next  of  kin. 

The  cause  was  referred  to  a  master,  and  the  testimony  of 
numerous  witnesses  (including  plaintiff*)  was  taken,  chiefly  as 
to  the  annual  value  of  the  lunatic's  real  estate,  which  went  into 
the  plaintiffs  hands,  as  her  committee,  and  of  the  board  and 
care  furnished  the  former  by  the  latter. 

The  cause  having  been  regularly  matured  for  hearing,  the 
circuit  court,  on  15th  September,  1882,  conflrmed  the  master's 
report,  adjudged,  among  other  things,  that  the  lunatic's  estate 
was  indebted  to  the  plaintiff',  her  committee,  in  the  simi  of 
83,785.83,  with  interest,  which  embraces  the  said  sum  of 
$1,727.01,  and  decreed  the  sale  of  the  said  real  estate  for  the 
j»ayment  of  said  debts,  and  for  distribution  among  the  next  of 
kin. 

From  this  decree  the  said  M.  F.  Carter,  Helen  Edmonds,  and 
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Others,  (lefendaiitK  below,  ol)taine(l  from  one  of  the  judges  of 
this  court  an  ap]»eal  and  sapa'stthfis. 

Win,  H,  Pat/HC  and  H,  IVn/lor  Sroff,  for  the  appellants. 

A.  D,  Pdifne  and  J,  P.  JejfYns^  for  the  appellees. 

Lewis,  P.,  delivered  the  opinion  of  the  court. 

It  api)ears  that  the  a|»pellee,  who  in  1870  (jualiiied  as  the  com- 
mittee of  the  lunatic,  annually  settled  l»efore  a  commissioner 
her  iiduciarv  accounts,  which  were  duly  confirmed  by  the  county 
court.  At  the  time  of  her  qualiiication  there  was  due  her  (as 
she  claimed),  for  the  care  and  maintenance  of  the  lunatic  for 
several  years,  imder  agreement  with  a  former  committee,  the 
sum  of  SI, 727.01,  \\'ith  interest.  This  sum  she  charged  in  her 
e.T-parte  settlements  in  her  own  favor  against  the  estate  of  the 
lunatic.  The  latter  died  in  1877,  at  which  time,  as  appeal's 
from  the  settled  aicounts,  there  was  due  the  appellee  the  prin- 
cipal sum  of  S4,'2Sil.8y.  The  object  of  this  suit  was  to  subject 
the  real  estate  left  by  the  lunatic  to  the  |»ayment  of  this  bal- 
ance. The  heirs-at-law,  except  the  ai^pellee.  who  was  the  i)lain- 
tilf  below,  were  made  defendants.  They  answered,  denying 
the  claim,  averring  that  the  ex-parli  settlements  were  erroneous, 
and  relying  on  the  statute  of  limitations.  Much  testimony  was 
taken,  and  at  the  final  hearing  a  decree  was  entered  in  tlie 
plaintiff's  favor,  from  which  decree  the  case  is  now  here  on  aj)- 
peal. 

The  statute  provides  that  the  re})ort  of  the  commissioner  set- 
tling the  accounts  of  a  fiduciary,  to  the  extent  to  which  it  may 
be  confirmed,  shall  be  taken  to  be  correct,  except  so  far  as  the 
same  may,  in  a  suit  in  ])roper  time,  be  surcharged  or  falsified. 
Code  1873,  chapter  128,  section  29. 

In  Xewioi)  v.  PhJc,  12  Leigh,  112,  it  was  held,  in  respect  to 
an  executor's  accounts,  that  though  great  and  numerous  erroi*H 
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a[)pear,  or  even  though  the  executor  appear  to  have  taken  an 
imtair  advantage,  and  tliough  he  never  returned  to  tlie  court 
and  did  not  exhibit  to  the  creditors  any  inventory  and  appraise- 
ment of  the  estate,  the  audited  accounts  are  yet  to  be  taken  as 
pT' ma  facie  e\idence,  and  to  be  corrected  only  so  far  as  they  are 
surcharged  and  falsitied  by  proof.  In  delivering  the  opinion 
Tucker,  P.,  said:  ''The  audited  account  does  not,  as  has  been 
erroneously  supposed,  stand  upon  the  footing  of  a  stated  aceoant 
between  the  parties.  The  latter  rests  upon  the  supposed  ad- 
justnjent  between  the  parties  themselves;  and  if  there  be  fraud, 
it  is  of  course  void  in  toto.  The  other  rests  upon  the  supposed 
integrity  of  an  impartial  trd)unal,  and  is  only  to  be  corrected 
so  far  as  it  is  proved  to  be  erroneous,  unless  corruption  in  the 
tribunal  itself  can  be  esta])lished ;  for  where  the  haw  authorizes 
any  i>erson  to  make  an  in(|uirv  of  a  judicial  nature,  and  to 
register  the  proceedings,  the  ])roceedings  so  registered  are  not 
onjy  to  be  presumed  to  be  true,  but  they  are  generally  held  to  be 
the  only  legitimate  me(huni  to  prove  the  result.  Stark.  Ev. 
part  iv.  page  1043."  The  same  doctrine  was  held  in  the  recent 
case  of  Leake's  ex'or  v.  Leake  aral  others,  75  Va.  792,  and  in 
otlier  cases.  And  the  same  is  true  in  respect  to  the  settlements 
of  a  committee  and  all  other  iiduciaries,  whose  accounts  are 
re<iuired  by  the  statute  to  l>e  settled  before  a  conmiissioner,  and 
returned  to  the  proper  court  for  coniirmation. 

It  is  insisted,  however,  that  the  item  of  §1,727.01  was  erro- 
neously inchided  in  the  ex-pa  etc  settlements,  and  is  therefore 
not  within  the  influence  of  the  princii>lcs  just  adverted  to. 
But  this  objection  is  not  well  founded.  The  sum  was  due  for 
the  maintenance  and  supiH)rt  of  the  lunatic  by  virtue  of  an 
agreement  with  a  former  connnittce,  and  was  a  charge  not 
against  the  committee  indindually,  but  against  the  estate  of 
the  lunatic.  Bfiraain^  t^-.,  v.  Fi'(tst\^  (aVitn',,  17  Gratt.  898.  It 
was  therefore  jiroperly  bn^ught  into  the  ex-pa rte  settlements. 
For  how  else  was  the  committee  to  ] proceed?  The  debt  was 
due,  and  she  could  not  sue  herself.     Nor  could  she  sue  the 
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former  committee,  for  credit  had  not  been  given  to  him  individ- 
ually, and  his  powers  as  committee  had  been  revoked.  There 
was  nothing,  therefore,  for  her  to  do  but  to  include  the  item 
in  her  accounts  before  the  commissioner,  in  which  it  was  her 
duty  to  show  the  exact  condition  of  the  estate,  and  thus  to  give 
to  any  ])er8on  interested  the  oj^portunity  to  attack  the  settle- 
ment, who  might  see  lit  to  do  so  by  proper  proceedings  in 
time.  And  as  the  item  was  thus  properly  brought  into  the 
accounts,  the  defence  of  the  statute  of  limitations  was  ]>lainly 
unavailing. 

The  ej'parte  settlements  h^m^  pvi nut  ffwiv  correct,  it  devolved 
on  the  defendants  to  surcharge  and  falsity  them.  And  this 
they  have  failed  to  do,  except  so  far  as  the  corrections  made  by 
the  decree  complained  of  extend.  It  wa.«<  contended  in  the  cir- 
cuit court  and  also  here  that  there  was  an  agreement  between 
the  appellee  and  the  former  connnittec  to  board  and  nu^intain 
the  lunatic  at  a  fixed  price — nuich  less  than  the  sum  charged  in 
the  eX'pnrte  settlements;  and  the  testimony  of  Blackvvell,  the 
former  committee,  is  to  that  eftect.  But  this  is  emphatically 
denied  by  the  appellee  in  her  deposition,  and  the  circumstances 
of  the  case  tend  to  corroborate  her  statements.  In  addition  to 
her  own  testimony  is  that  of  a  number  of  intelligent  and  dis- 
interested witnesses,  who  were  examined  in  the  case;  and  in 
the  light  of  this  testimony,  there  is  little  room  for  doul>t  that 
the  sum  allowed  her  by  the  decree  c(mi])lained  of  is  reasonable 
and  just.  And  the  same  must  be  said  in  respect  to  the  sum 
ascertained  by  the  decree  as  a  proper  charge  against  her  for  the 
annual  rents  and  profits  of  the  real  estate. 

But  the  appellants  insist  that  the  appellee  was  not  a  com- 
petent witness,  and  that  their  objection  to  her  competency 
ought  to  have  been  sustained.  This  objection  would  be  w^ell 
founded  if  the  lunatic  could  have  been  and  had  been  a  party 
to  the  contract.  But  as  the  latter  w  as  not  sai  juris,  and  the 
contract  was  with  the  former  committee,  there  is  no  reason' 
upon  which  the  objection  can  rest,  a^s  was  very  properly  held 
bv  the  circuit  court. 
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Xor  did  the  court  err  in  its  order  allowini>  a  reexanii nation 
of  the  appellee  as  a  \ntne8H.  The  order  was  made  because,  as 
recited  therein,  it  appeared  that  by  the  inadvertence  of  coun- 
sel she  had  not  been  examined  as  to  certain  matters  when  her 
deposition  was  first  taken.  "It  is  a  general  rule,"  says  Barton, 
"that  without  the  leave  of  the  court,  for  good  cause  shown,  a 
deposition  once  taken  cannot  be  re-takeJi,  the  object  being  to 
compel  a  full  disclosure  on  one  side  before  the  other  side  proves 
his  case,  and  to  prevent  the  temptation  to  perjury  that  would  be 
oftere<l  l)y  giving  oi)portunity  to  change  the  evidence  to  suit 
the  emergencies  of  the  case.  But  the  courts  ])ossess  much 
latitude  in  permitting  a  second  examination ;  and  when  the  cir- 
cumstances of  the  case  and  justice  require  it,  an  or<ler  for  the 
second  examination  of  the  same  witness  will  l>e  made,  and  un- 
less palpably  improper  the  appellate  court  will  not  for  this  cause 
revei-se  the  decree."  2  Barton's  Chy.  Pr.  759;  Fani  v.  Miller 
Sr  Matjliew,  17  Gratt.  188.  In  the  present  case  the  reexamina- 
tion was  confined  to  a  single  point  to  which,  by  the  inadver- 
tence of  her  counsel,  as  recited  in  the  order,  the  attention  of 
the  witness  had  not  been  previously  called.  In  granting  the 
order,  under  these  circumstances,  the  court  cannot  be  said  to 
have  exceeded  the  limits  of  a  reasonable  discretion,  and  cer- 
tainly did  not  commit  a  palpable  error  for  which  the  decree 
should  be  reversed. 

It  remains  to  say  that  the  provisions  of  the  Code  (chapter  82, 
sections  49  et  seq,)  relating  to  the  sale  of  the  real  estate  of  an 
insane  person,  for  the  payment  of  his  debts  or  to  make  pro- 
vision for  the  maintenance. and  support  of  such  person  and  his 
family,  do  not  apply  to  a  case,  like  this,  where  the  real  estate 
is  sought  to  be  subjected  to  the  payment  of  debts  after  the 
death  of  the  lunatic. 

Upon  the  whole  case  we  are  of  opinion  that  there  is  no  error 
in  the  decree,  and  that  the  same  must  be  affirmed. 

Decree  affirmed. 
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Prince  William  School  Board  v.  Stuart  and  Palmer. 

January  15th,  1885. 

1.  Legislation — Constitution — Bequests  for  public  uses. — Before  1790  S.  J. 
bequeathed  ;f  600  to  the  vestry  of  D.  parish,  in  P.  W.  county,  to  be  put 
out  on  real  security,  and  the  interest  applied  to  educate  poor  children 
of  that  county.  By  an  act  of  the  I^egislature,  in  1790,  the  powers  and 
duties  of  the  vestry  were  ^conferred  on  the  overseers  of  the  poor  of 
said  county,  and  they  lent  the  amount  of  said  bequest,  then  ;f  885,  to  C. 
B.,  and  secured  same  on  land  in  F.  county.  By  an  act  of  the  Legisla- 
ture, in  1819,  the  powers  and  duties  of  said  overseers  were  transferred 
to  the  school  commissioners  of  said  county,  who  received  the  annual 
interest  on  said  loan  until  18()0.  C.  B.  died  in  that  year,  and  his  heirs 
conveyed  the  land  to  W.  and  J.  G.,  subject  to  said  lien.  The  latter  sold 
the  land,  in  1863,  to  S.  and  P.,  and  an  act  was  passed  by  the  Legislature, 
at  Richmond,  on  29th  September,  1863  (see  Acts  1863-'(j4,  page  42,  en- 
titled "an  act  for  the  relief  of  W.  E.  and  J.  B.  Gaskins"),  authorizing 
them  to  pay  into  the  literary  fund  the  amount  of  said  lien,  and,  upon 
the  receipt  thereof  by  the  Second  Auditor,  the  Attorney-General  was 
authorized  to  release  said  land  from  said  lien.  Accordingly  the  amount 
was  paid  in  Confederate  cun  ency,  and  on  lOth  October,  1863,  the  deed 
of  release  was  executed.  The  land  was  then  conveyed  to  S.  and  P. 
By  an  act  of  the  Legislature,  in  1S72,  the  county  school  board  of  P.  W. 
county  became  the  successors  of  the  overseers  of  the  poor  of  said 
county,  and  in  1881  brought  their  bill  in  chance  y,  in  the  circuit  court 
of  F  county,  to  declare  the  said  act  of  2tHh  of  September.  1863,  uncon- 
stitutional, and  the  pa\ment  to  the  Auditor  void,  and  to  annul  the  deed 
of  release  of  lOth  October,  1863,  and  to  subject  the  land  to  the  lien  * 
created  by  the  deed  of  20th  November,  1790.  The  defendants  de- 
murred and  answered.  On  hearing  the  circuit  court  decreed  in  accord- 
ance with  the  prayer  of  the  bill.    On  appeal  here — 

Held  (by  a  majority  of  the  court,  Lewis,  P.,  and  Htnton,  J.,  dissenting) : 


Digitized  by 


Google 


V,  Stuart  and  Palmer.  65 

Syllabus — Statement. 
' f 

1.  The  act  of  the  Legislature  passed  29th  September,  1863,  is  consti- 

tutional and  valid. 

2.  Funds  dedicated  to  public  uses  are  entirely  within  the  scope  of  the 

legislative  powers  of  the  General  Assembly,  and  acts  of  legisla- 
tion changing  the  custody  of  such  funds,  and  directing  pa>  ment 
thereof  to  the  new  custodian,  and  the  execution  of  a  release  to 
•  the  debtor  are  valid,  and  binding  on  all  affected  thereby. 

3.  Such  acts  come  within  the  scope  of  the  act  of  the  restored  gov- 

ernment passed  28th  February,   1866,  validating  "certain  acts, 
contracts,  and  proceedings  during  the  late  war." 

4.  The  case  of  the  BanJt  of  Old  Dominion  v.  McVeigh,  20  Gratt. 

457,  reviewed  and  distinguished  from  the  case  at  bar. 

Appeal  from  deeree  of  circuit  court  of  Fauquier  county,  ren- 
dered 28th  December,  1881,  in  the  chancerj-  cause  of  the  county 
school  board  of  Prince  William  county,  plaintiff,  against  Wil- 
liam A.  Stuart,  George  W.  Palmer,  William  E.  Gasldnn,  and 
others,  defendants. 

The  object  of  this  suit,  which  is  sequel  to  the  case  of  Stuart 
and  Palmer  v.  Thornton  and  als.,  75  Va.  215,  was  to  declare  un- 
constitutional the  act  of  the  legislature  passed  29th  Septem- 
ber, 1863,  at  Richmond  (see  Acts  1863-'64,  page  42,  entitled 
"an  act  for  the  relief  of  William  E.  Gaskins  and  James  H. 
Gai?kins"),  and  to  declare  void  the  payment  made  to  the  Second 
Auditor  of  this  Commonwealth  hy  the  said  Gaskins,  under  the 
8aid  act,  in  Confederate  currency,  of  the  amount  of  a  lien  on 
land  in  Fauquier  county  bought  by  them  of  the  heirs  of 
Cuthbert  Bullitt,  deceased,  which  lien  had  been  created  thereon 
by  said  Bullitt  by  deed  of  20th  November,  1790,  to  secure  to 
the  overseers  of  the  poor  of  Prince  William  county  the  pay- 
ment annually  of  the  interest  on  £885,  Virginia  currency, 
which  had  been  bequeathed  by  Samuel  Jones  to  the  vestry  of 
Dettinger  parish,  in  said  county  of  Prince  William,  to  be  put 
out  on  real-estate  security,  and  the  interest  applied  to  the  edu- 
cation of  the  poor  children  of  the  said  county,  and  to  annul 
the  deed  of  release  of  said  land  from  the  said  lien,  made  10th 

October,  1863,  in  pursuance  of  said  act,  upon  said  payment  by 
Vol.  lxxx — 9 
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the  Attorney-General  of  this  C'oninionwealth,  and  to  subject 
the  said  hind  to  satisfy  the  Hen  created  by  the  said  deed  of 
20th  Xovember,  1790.  AVilliam  E.  aiTd  James  H.  Gaskuishad 
8okl  this  land  to  8tuart  and  Palmer,  in  1863.  The  lien  was  an 
obstacle  to  the  conveyance  of  title.  The  said  act  having  been 
passed,  and  the  payment  made,  and  the  release  executed  under 
it,  they  conveyed  the  land  to  Stuait  and  Palmer. 

The  defendants  dennirred  to  the  bill  and  answered  it. 

The  cause  having  been  matured  for  hearing,  the  said  circuit 
eouii"  decreed  the  act  to  be  unconstitutional  and  the  payment 
void,  and  annulled  the  deed  of  release,  and  directed  the  land 
to  be  sold  to  satisfy  the  lien. 

From  this  decree  Stuart  and  Palmer,  the  defendants  l>elow, 
obtained  an  a]>peal  and  a  writ  of  .v>//>^'/*.svyAya.s\ 

Opinion  states  the  case. 

Wfn,  J,  JioherfsoN  and  //.  It  Gordon^  for  the  ai)pellants. 

£p/yf  Hnnton^  for  the  ai>pellees. 

Lacy,  J.,  delivered  the  opinion  of  the  court. 

The  case,  briefly  stated,  is  as  follows:  In  August,  1881,  the 
ai)pellees,  the  county  school  board  of  IMnce  William  county, 
filed  their  bill  in  the  circuit  court  of  Faucjuier  county  to  sul>- 
ject  the  land  of  the  appellants,  Stuart  and  Palmer,  to  the  lien 
of  a  claim  due  them,  in  their  official  cajiacity,  of  i:885. 

Their  contention  is  that  one  Sanmel  Jones  ha^nng  bequeathed 
this  amount  to  the  vestry  of  Dettinger  parish,  in  Prince  AVil- 
liam  county,  to  he  put  out  upon  real  estate,  and  the  interest  ap- 
plied to  the  education  of  the  ])oor  children  of  said  county; 
that  by  x-irtue  of  an  act  of  the  legislature  of  A^irginia  of  1785 
this  fund  passed  fi'om  the  hands  of  the  vestry  into  the  hands 
of  the  overseei>i  of  the  poor  of  the  county;  that  by  the  act 
of  1819   the  fund  passed  out  of  the  hands  of  the  overseers 
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of  the  poor  of  said  county,  and  into  the  hands  of  the  -school 
commissioners  of  said  county,  for  the  education  of  the  poor 
children.  That  by  an  act  of  the  legislature  of  Virginia  in 
1863  it  passed  out  of  the  hands  of  the  school  commis- 
sioners of  the  county  into  the  hands  of  the  kSecond  Au- 
ditor, to  be  by  him  applied  to  the  education  of  the  poor 
children  of  Prince  William  county,  as  part  of  the  literary 
fund  of  the  State;  and  that  the  money  was  then  collected  and 
paid  to  tlie  Second  Auditor,  and  by  the  pro\isions  of  the  said 
act  the  lien  on  this  land  was  released.  That  subsequently,  by 
virtue  of  the  ac*t  of  Febniary  21st,  1872,  they,  the  school  board 
of  Prince  William,  csucceeded  to  all  the  rights  and  projierty 
held  by  any  person  for  the  benefit  of  public  free  schools  in  the 
said  county  of  Prince  William.  That  by  the  act  of  1863  the 
money  had  been  lost,  and  that  the  act  of  1863  was  a  so-called 
law,  by  a  so-called  legislature  of  Virginia;  that  the  so-called 
legislature  of  Virginia  had  no  right  to  pass  the  act  of  1863; 
that  it  was  idtra  vires — impaired  the  obligation  of  the  contract  ; 
was  unconstitutional,  null  and  void,  and  the  action  taken  under 
it  of  no  eftect  whatever.  That  the  release  executed  by  the 
Attorney-General  of  the  State,  under  the  provisions  of  the 
said  act,  was  of  no  eftect,  that  the  lien  still  subsisted,  and  that 
the  sale  subsequently  made  to  the  appellants,  Stuart  and  Pal- 
mer, was  subject  to  their  lien,  which  they  were  entitled  to  re- 
ceive, by  virtue  of  the  act  of  the  legislature  of  1872,  men- 
tioned above,  and  asking  a  sale  of  the  land  to  satisfy  the  lien. 

The  appellants,  Stuart  and  Palmer,  demurred  and  answered, 
and  set  up  their  purchase,  the  act  of  the  legislature  of  1863, 
and  the  necessity  of  the  sale,  by  reason  of  the  war,  which  pre- 
vented any  annual  profit  from  the  ftnul  as  it  then  stood  for  the 
benefit  of  the  poor  children. 

But  the  circuit  court  of  Fauquier  sustained  the  plaintifts,  and 
decided  in  accordance  ^^^th  their  contention;  held  the  act  of 
1863  unconstitutional  and  void,  and  decreed  a  sale  of  the  land 
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to  satisfy  the  said  debt.  Wliereupon  Stuart  and  Palmer  ap- 
plied for  and  obtained  an  appeal  to  this  court. 

The  fund  in  question  having  been  dedicated  by  the  donor  to 
the  education  of  the  i)0()r  children  of  Prince  William  county, 
to  be  put  out  by  the  ventry  in  that  county,  the  act  of  1785 
transferred  to  the  overseers  of  the  poor,  under  the  direction  and 
control  of  the  county  court.^,  the  powers  of  the  vestries,  which 
had  been  dissolved;  and  the  custodian  of  the  fund  bein^  thus 
changed,  the  same  thing  was  done  in  1819;  and  in  1863  when, 
it  appearing  to  the  legislature  that  the  fund  had  become  un- 
productive as  to  any  annual  rent  or  interest,  it  wiis  collected 
and  phK*ed  in  the  hands  of  the  Second  Auditor,  to  be  by  him 
applied  in  accordance  with  the  will  of  the  donor. 

This  act  of  1863  is  declared  void — iirst,  because  it  was  done 
by  the  State  government  while  in  a  state  of  war  with  the  Fed- 
eral government. 

But  that  claim  cannot  be  maintained  at  this  day.  Such  acts 
of  this  legislature  are  expressly  recognized  by  the  act  of  the 
restored  government  of  February,  1866.  And  in  this  court  it 
has  been  held  that  the  government,  which  had  its  seat  at  Kich- 
mond  during  the  late  ci\'il  war,  was  a  de  faHo  government,  and 
all  its  acts  for  the  protection  of  ci\il  rights  are  held  valid,  and 
all  contracts  arising  out  of  the  laws  of  such  a  government  will 
be  enforced  to  the  extent  of  their  just  obligation. 

Christian,  Judge,  says  in  the  case  of  Dimoiddie  CoiwO/  v. 
Stncfrt,  Buchanan  <f-  Co,  28  Gratt.  i>age  540 :  '*  Such  laws  and 
contracts  are  not  only  declared  valid  and  binding  by  the  deci- 
sions of  this  couit  and  of  the  sui)reme  court  of  the  United 
States,  but  by  the  express  statutes  of  the  restored  government 
of  Virginia,  whose  constitutionality  have  never  been  ques- 
tioned in  this  court  or  elsewhere."  See,  also,  the  ciuse  of  Texas 
v.  WIdte,  7  Wallace. 

We  think  the  act  of  the  legislature  of  1863,  not  being  in  any- 
wise in  aid  of  the  war  against  the  United  Stiites,  but  being  an 
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act  for  the  protection  and  disposition  of  rights  of  property,  as 
vaUd,  as  the  acts  of  an  actual  government,  as  any  other  act  re- 
ferred to,  aa  aiFecting  the  property  rights  involved  in  this  case. 

As  to  the  other  question — that  the  act  was  unconstitutional, 
because  it  impaired  the  obligation  of  the  contract,  and  was 
ultra  lires — it  may  be  observed,  as  was  contended  here  in  argu- 
ment by  the  appellees,  that  this  fund  was  dedicated  to  a  public 
use  by  the  donor,  and  placed  in  the  custody  of  a  body,  which 
afterwards  ceased  to  exist,  by  reason  of  changes  in  the  structure 
of  the  government,  and  it  became  necessary  for  the  Legislature 
to  place  this  and  similar  ftmds  in  the  custody  of  others;  and  so, 
from  time  to  fime,  these  custodians  have  been  changed  by  the 
legislature,  until  it  is  claimed  by  the  appellees  that  they  are  en- 
titled to  hold  it  by  reason  of  an  act  of  the  legislature:  and  it 
ie  only  by  ^-irtue  of  this  act  of  1872  that  the  appellees  could 
have  anv  standintr  in  court  whatever. 

The  contention  of  the  appellees  would  seem  to  be  based  upon 
the  idea  that  this  fimd,  having  been  once  invested,  it  could 
never  be  collected  but  by  the  express  terms  of  the  contract  it- 
J»elf  C'Uthbert  Bullitt,  his  heirs  and  assigns,  had  the  right  to 
pay  the  debt  whenever  they  thought  proper.  Their  assignees 
did  pay  this  simi,  by  authority  of  the  legislature,  into  the  hands 
designat<?d  by  law  to  receive  it. 

But  it  is  objected  that  they  paid  it  in  Confederate  money  then 
greatly  depreciated.  They  paid  it  in  the  only  currency  then  in 
use,  and  by  authority-  of  law.  The  fimd  in  the  then  condition 
of  the  country  was  wholly  unproductive.  It  was  a  ftind  pecu- 
liarly under  the  control  of  the  legislature,  having  been  dedi- 
cated to  public  uses,  and  belonging  to  a  class  of  citizens  under 
the  special  protection  of  the  legislature.  It  was  a  fuiul  which 
the  legislature  many  years  before  had  been  obliged  to  take 
charge  of  to  save  it  fi*om  loss.  For  nearly  one  hundred  years 
.  it  had  been  in  such  hands  as  the  legislature  had  in  its  \\nsdom 
placed  it;  and  when  the  legislature,  in  a  time  of  war  and  the 
greatest  uncertainty  as  to  the  stability  of  all  values,  thought 


Digitized  by 


Google 


70  Prince  AVilliam  School  Board 

Opinion. 

k 

proper  once  more  to  stretch  forth  \U  hand  and  place  it  in  safe 
custody,  to  he  applied,  jis  hetbre,  in  accordance  with  the  terms 
of  the  trust  by  which  it  was  created,  it  is  said  that  this  act  w  as 
disastrous,  that  it  resulted  in  loss,  that  it  impaired  the  contract, 
and  is  unconstitutional  and  void.  And  this  claim  is  sustained 
by  the  circuit  court. 

The  act  by  which  the  appellees  claim  to  be  entitled  to  this 
fund  is  a  general  act  of  the  legislature,  passed  subsequent  to 
the  act  by  which  the  public  officer  named  in  the  former  act  had 
received  and  applied  this  fund  to  the  end  and  in  the  manner 
provided  by  the  former  law.  At  the  time  of  the  passage  of 
the  law  which  devolved  the  rights  of  the  school  commissioners 
ui)on  them,  the  county  school  board,  as  to  funds  in  the  hands 
of  the  former,  the  school  commissioners,  had  been  superseded 
ais  custodians  of  this  fund,  and  another  custodian  had  been  ajv 
pointed  to  receive  and  disburse  it. 

The  fund  in  question  having  been  dedicated  by  the  donor  to 
a  public  use,  for  the  benetit  of  i>ersons  who  were  under  the 
special  charge  of  the  legislature,  as  under  an  ancient  act,  re- 
ferred to  above,  where  tlie  vestries  had  ceased  to  be  i»ublic 
boards,  with  public  duties,  the  legislature  had  substituted 
another  public  board  of  officials  to  discharge  the  public  duties 
formerly  devolved  upon  the  vestries;  so,  subse(|uently  the  legis- 
lature had  substituted  the  last,  the  overseers  of  the  i^oor,  by  the 
creation  and  designation  of  still  another  pul)lic  board,  to  dis- 
charge these  public  (luties;  and  so,  still  later,  according  to  its 
discri»tion,  the  legislature  had  designated  another  ]>ublic  offi- 
cial to  substitute  the  school  commissioners,  and  to  j»erfonn 
these  i)ul)lic  duties  as  to  this  public  fund,  for  the  benetit  of  a 
particular  class  of  persons,  under  the  control  and  protection  of 
the  State  government,  and  of  the  legislature,  as  the  su]»reme 
law-making  power  of  the  State. 

If  tbis  last  act  had  proved  advantageous  to  the  fund,  and  the 
changed  investment  had,  in  the  light  of  after  events,  turned  out 
to  be  safe  and  ^jrotitable,  there  would  be  none  to  (piestion  the 
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act.  But  because  the  act  has  proved  injurious,  it  is  now  claimed 
to  be  ultra  rires  and  void.  The  act  of  the  legislature  of  1863, 
ha\nng  been  concerning  a  public  fund,  designated  for  public 
uses,  wa«  entirely  within  the  scope  and  compass  of  the  general 
legislative  powers  of  the  legislature,  devolved  upon  it  by  the 
constitution,  and  is  valid  and  binding  upon  the  class  affected. 
That  the  act  proved  to  be  unwise  in  the  light  of  results  is  im- 
material; it  cannot  be  altered  or  repealed.  Under  the  au- 
thority of  the  actual  government  of  the  State  the  debtors  in 
question  paid  the  debt  they  owed  to  the  public  officer  ap- 
pointed by  law  to  receive  it,  and  by  authority  of  the  supreme 
power  of  the  State  their  title  to  the  land  in  question  was  per- 
fected under  the  very  terms  of  their  contract,  which  prox-ided 
that  they  should  have  the  right  to  pay  this  debt  at  their  pleasure. 

Third  jiersons,  acting  under  the  negis  of  the  State,  have  pur- 
chased this  land.  They  paid  a  valuable  consideration,  as  agreed 
on  at  the  time,  which  was  then  equal  in  value  to  what  they  re- 
ceived, and  their  rights  are  to  be  protected,  and  they  cannot  be 
required  to  pay  a  second  time,  or  surrender  their  land,  u])on 
the  assumption  that  the  legislature  of  Virginia,  in  18<)8,  was 
only  a  nominal  body,  without  lawful  authority.  That  body  at 
that  time  had  the  power  to  enforce  its  enactments,  and  did  en- 
force them  against  all  cornel's.  The  government  then  existing 
\va^  overthrown,  and  a  new  government  established  in  its  stead, 
under  which  we  now  live;  and  among  its  first  acts  was  an  act 
declaring  all  such  domestic  acts  valid  and  binding,  and  its  acts 
of  such  a  character  and  the  contracts  made  thereunder  have 
Wen  enforced  to  the  present  time  by  all  the  courts  when  they 
have  been  called  in  (juestion,  both  State  and  Federal. 

The  case  of  the  B^mk  of  OJd  Dommion  v.  Me  Vn'f/k,  20  Graft., 
has  been  much  relied  on  to  sustain  the  ruling  of  the  circuit 
(M)urt  in  this  ciuse.  But  an  examination  of  that  case  will  show 
a  very-  different  case  from  this.  The  fund  in  that  case  was  in 
no  sense  a  public  fund,  dedicated  to  public  uses,  which  had  been 
trom  its  creation  under  the  control  and  in  the  custody  of  public 
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oflieialH  of  the  State,  created  and  empowered  by  the  legisla- 
ture. The  fund  in  that  cat^e  was  a  debt  due  to  a  person  (a  cor- 
poration) outside  of  the  State,  so  far  as  the  powers  of  that  legis- 
lature extended  in  the  exercise  of  their  actual  powers.  The 
debtor  was  a  citizen  of  the  State,  within  the  lines  of  the  actual 
government,  and  under  the  sanction  of  the  legislature  the 
debtor  was  authorized  to  pay  the  debt  to  some  other  person 
than  the  creditor;  and  it  wa**  not  paid  to  the  creditor  at  all,  nor 
to  any  person  authorized  by  it  to  receive  the  debt.  This  pay- 
ment was  held  by  a  majority  of  this  court  to  be  no  i>ajnnent  of 
the  debt. 

That  Q'dsa  bears  but  little  analogy  to  this,  where  the  legisla- 
ture changed  the  custodian  of  a  public  fiind,  appointing  one 
public  officer  to  substitute  another  in  the  discharge  of  a  public 
duty,  and  authorized  the  payment  of  the  debt,  and  its  applica- 
tion in  accordance  with  the  terms  of  the  instrument  by  which 
it  was  created.  This  was  the  exercise  by  the  State  of  such  pa- 
ternal or  tutorial  jjower  over  rights  and  interests  of  the  poor 
children  of  Prince  William  county  as  appears  to  be  clearly 
within  the  power  of  the  sovereign,  to  be  exercised  by  general 
laws,  aiid  under  the  peculiar  circumstances  of  this  case,  by  a 
special  act  of  the  legislature. 

It  is  an  agreeable  and  jJeasing  reflection,  in  contemjilating 
the  results  of  this  case,  that  if,  in  the  exorcise  of  this  pjiternal 
solicitude  by  the  Staitc,  anything  appears  to  have  been  lost  to 
the  poor  children  of  Prince  AVilliam  county  iis  wards  of  the 
State,  the  growth  of  a  wider  benevolence  in  the  administration 
of  the  offices  of  the  State  toward  this  ehiss  of  her  citizens  has 
more  than  compensated  the  loss  of  this  fund  for  the  education 
of  the  poor  children  of  that  county,  in  the  widespread  and  en- 
during blessings  of  a  general  free-school  system  erected  and 
ordained  by  the  State  in  the  general  exercise  of  this  paternal 
power. 

Put  it  is  not  our  province  to  look  into  the  motives  of  the 
legislature.     Courts  are  not  at  liberty  to  in(juire  into  the  j>roper 
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exercise  of  power  by  the  legislature  in  a  ca«e  where  the  latter 
have  been  acting  within  their  constitutional  limits.  They  are 
bound  to  presume  that  the  legislatures  have  exercised  the 
proper  discretion.  Such  an  exercise  of  j)ower  within  it*  con- 
stitutional limits,  it  hoi^  been  held,  is  so  conclusive  that,  though 
the  legislature  should,  fi'om  any  cause,  do  injustice  to  an  indi- 
vidual, there  is  no  court  or  other  power  in  the  government  that 
can  apply  a  remedy  or  administer  relief.  And  it  is  not  in  the 
j>ower  of  any  court  to  say  that  a  legislative  act  is  void  because 
it  has  not  proven  in  af^er  time  to  be  judicious. 

We  think  the  act  of  the  Legislature  in  question  valid  and 
binding,  and  the  decree  of  the  circuit  court  of  Fauquier,  de- 
claring the  same  unconstitutional,  void  and  of  no  effect,  is 
wholly  erroneous,  and  the  same  must  be  reversed  and  annulled. 

Faixtlerov,  J.,  and  Richardson,  J.,  concurred  with  Lacy,  J. 

Lewis,  P.,  dissenting,  said: 

I  dissent  from  the  oi)inion  which  has  just  been  read.  To 
niv  mind  the  propositions  it  announces  are  no  less  novel  than 
startling,  ignoring,  a^  it  does,  the  constitutional  safeguards 
of  the  ]iroperty  rights  of  the  citizen,  and  that,  too,  on  the 
ground  that  those  whose  rights  are  alleged  to  have  been  in- 
vaded are  incompetent  to  act  for  themselves.  I  had  supposed 
that  the  disabled  were  especially  entitled  to  the  "protection  of 
the  laws.''  But  the  opinion  just  read  seems  to  assume  that  to 
a  case  like  this  the  fundamental  guarantees  do  not  extend :  that 
the  beneficiaries  here  are  the  Avards  of  the  State,  and  that  there- 
fore their  rights  of  property  are  left  to  the  arbitrary  discretion 
of  the  legislature. 

It  is  said,  in  the  first  place,  that  the  bequest  in  question  Avas 

for  public  purjjoses.     But  if  by  this  it  is  meant  to  say  that  the 

State  in  its  j»olitical  capacity  was  beneficially  interested  as  a 

partA'  under  the  will  of  Samuel  Jones,  and  could  therefore  sub- 
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stitute,  in  place  of  the  testator's  directioiifl,  the  will  of  the 
legislature,  the  proposition  is  unfounded.  The  fact  that  the 
object  of  the  btMpiest  wa«  the  education  of  a  certain  class,  in  a 
parti^*ular  community,  did  not  make  the  trust  in  its  chanicter 
any  the  less  private.  This  is  well-settled  law,  and  need  not  be 
dwelt  uj)on.  A  contrary  principle,  says  Chief  Justice  Marshall, 
has  never  been  asserted  or  recognized.  Darimouth  CoUetje  v. 
Wo'jiftrard^  4  Wheat  518, 637, 670.  Here  the  estate  becpieathed 
was  the  testator's  own  property — not  dedicated  to  the  public, 
but  to  be  secured  and  its  income  approj^riated  in  the  manner 
and  for  the  puqmses  directed  by  the  will.  The  be<iuest  was 
therefore  plainly  within  the  protection  of  the  law  securing  the 
rights  of  private  iiroperty,  and  the  act  in  question,  impairing 
the  rights  of  the  parties,  as  jtlainly  unconstitutional  and  void. 

In  p]ngland  and  in  this  country  the  right  to  private  i)ro))ertj^ 
has  always  been  regarded  as  a  siu'red  right,  **not  introduced,'* 
as  was  said  in  an  early  case,  "as  the  result  of  i)rinces'  edicts, 
concessions,  and  charters;  but  it  was  the  old  fundamental  law, 
sjiringingfrom  the  original  frame  and  constituti(m  of  the  realm.'' 
Xff/hif /*(/<(/('  V.  Brf(f(/tSy  1  iShowerV  Reports,  188.     Its  ]>rotection 
is  guaranteed  by  MacjiKi   Charta,  and  in  some  form  or  other  by 
the  constitutions  of  the  various  States  and  of  tlie  Tnited  States. 
**It  may  be  received,"  says  Chancellor  Kent,  "  as  a  proposition 
universally    understood    and    acknowledged    throughout   this 
country  that  no  person  shall  be  taken  or  imprisoned,  or  dis- 
seized of  his  freehold  or  estate,  or  exiled  or  condemned,  or  de- 
prived of  life,  liberty,  or  property,  unless  by  the  law  of  the 
land  or  the  judgment  of  his  peers."     1    Kent's  Coui.  part  iv, 
marg.  [).  13.     ^'By  the  law  of  the  land,''  said  Mr.  AVebster  in 
the  Dartmouth  College  ease,  whose  definition  is  often  (pioted,  'Ms 
most  clearly  intended  the  general  law;  a  law  which  hears  before 
it  condemns:   which  i»roceeds  upon  incjuiry,  and  rendei>^  ]^^^^' 
ment  only  after  trial.     The  meaning  is  that  every  citizen  shall 
hold  his  life,  liberty,  projuMty,  and  innnunities  under  the  ]»r<> 
tection  of  the  general  rules  which  govern  society.     Everx-thing 
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which  may  pa^^s  under  the  fonn  of  an  enactment  is  not  there- 
fore to  be  considered  the  law  of  the  land." 

The  constitution  provides  that  the  legislature  shall  confer  on 
the  courts  the  power  to  direct  the  sale  of  estates  of  infants  and 
other  persons  under  legal  disabilities,  but  shall  not  by  special 
legislation  grant  relief  in  such  cases  or  in  any  other  cavse  of 
which  the  couKs  or  other  tribunals  may  have  jurisdiction. 
Article  V,  section  20.  The  same  provision  is  contained  in  the 
constitution  of  1851,  article  TV,  section  35.  But  subject  to 
this  restriction,  the  legislature  may  by  special .  enactment  adopt 
mea^sures  for  the  management  and  control  of  the  estates  of 
I>ersons  not  std  .////vn,  in  cases  where  judicial  iiK^uiry  is  not  es- 
sential, and  the  interests  of  such  persons  require  it.  C'ooley's 
Constitutional  Limitations  (fourth  edition),  marg.  page  97 ;  Pot- 
ter's Dwarris  on  8tats.  488.  This  is  done  in  the  exercise  of  a 
tutorial  power,  as  parens  ixftrUc  or  universal  trustee,  which 
under  our  system  of  govennnent  devolves  uj^on  the  legislature. 
(rftftrf/us  vyom  V.  The  Attor)a\tj'Gener(fl^  3  T^eigh,  450-482; 
S^ivimj^  BiUik  V.  The  Unlfe^l  States,  19  Wall.  227-239.  But  the 
power  is  to  be  exercised  for  the  benefit  of  the  reMais  ijae  tra,^t^ 
and  never  to  the  prejudice  of  their  substantial  rights.  And 
this  is  abundantly  shown  by  the  authorities  lelied  on  by  the 
apj>ellants  themselves. 

Thus,  in  the  leading  case  of  7?/V<  v.  Pavknuu^,  16  Mass.  326, 
•lecided  in  1820,  a  private  act  of  the  legislature  of  Massachu- 
setts, authorizing  a  guardian  to  sell  the  real  estate  of  his  wards, 
and  <lirecting  the  proceeds  to  be  i>ut  at  interest,  on  good  se- 
eurity,  was  held  to  be  valid,  on  the  ground  that  the  power  ex- 
ercised was  not  judicial  in  its  character,  and  rested  in  the 
legislature  *'jis  the  general  guardian  and  protector  of  those 
who  are  inccmipetent  to  act  for  themselves.''  But  while  this  is 
so,  ^*  no  one  imagines,"  said  Chief  Justice  Parker,  in  deliver- 
ing the  ojiinion,  ''that  under  its  general  authority  the  legisla- 
ture could  deprive  a  citizen  of  his  estate,  or  impair  any  valuable 
contnict  in  which  he  niiirht  be  interested.''     To  the  same  eftect 
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is  (hchran  v.  Van  Stirhtii,  20  Wend.  365,  in  which  ease  a  similar 
act  of  the  legislature  of  Xew  York  was  sustained  hy  the  court 
for  the  connection  of  erroi^s.  The  act  wa^  held  to  be  clearly 
within  the  j^owers  of  the  legislature,  a^  jmren-^  jxitrke,  to  pre- 
scribe such  rules  and  regulations  as  it  may  deem  proper  for  the 
Hui)erintendence,  disposition,  and  management  of  the  propertj^ 
and  eftects  of  infants,  lunatics,  and  other  persons  who  are  in- 
cai)able  of  managing  their  own  affairs.  '*  But  even  that  power,' ' 
said  the  Chancellor,  speaking  for  the  court,  ''cannot  constitu- 
tionally be  so  far  extended  as  to  transfer  the  benelicial  use  of 
the  property  to  another  person,  except  in  those  cjises  where 
it  can  be  legally  presumed  the  owner  of  the  property  would 
himself  have  given  the  use  of  his  property  to  the  other,  if  he 
had  been  in  a  situation  to  act  for  himself "  So,  upon  the  sanje 
princii)les,  in  Sfanle}/  v.  Co//,  5  Wall.  119,  an  act  of  the  legisla- 
ture of  Connecticut  was  sust^iined  by  the  supreme  court  of  the 
United  States,  which  authorized  a  sale  of  certain  real  estate 
vvhieh  had  been  devised  for  charitable  pur[»oses..  But  the  legis- 
lature was  careful  to  pro\dde  that  the  proceeds  should  be  in- 
vested in  interest-bearing  bonds,  to  be  secured  by  mortgage  on 
real  estate  of  double  the  value  of  the  sum  invested,  and  that 
the  interest  should  be  apjJied  for  the  same  purposes  and  in  the 
same  manner  iis  the  income  of  the  real  estate  was  by  the  will 
directed  to  be  appropriated.  The  same  doctrine  has  been  held 
in  numerous  canes.  Sohier  v.  The  Moss,  Qcneml  H<tspltnl,  3 
Cush.  488;  Bhyije  v.  3//7('.v%  1  Story,  426;  Bnmhoagh  v.  Ban)- 
hoiujh,  11  S.  k  K.  191;  Davisi^i  v.  Johoiwot,  7  Met..  888;  Doe  v. 
Domilass,  8  Blackf  10;  Le^jfidt  v.  Hmte/\  19  N.  Y.  445:  Noyris 
V.  Chfiner,  2  Barr  277. 

In  Wi/kifm)}i  V.  Lehni<K  2  Pet.  627,  also  relied  on  by  counsel 
for  a]>pellant**,  an  act  of  the  legislature  of  Rhode  Island,  con- 
firming a  sale  of  real  estate  by  a  foreign  executrix  for  the  pay- 
ment of  debt**  of  the  testator,  was  held  to  be  valid,  the  same 
not  being  a  judicial  act  in  its  eharacter,  but  the  exercise  of 
legislation.     But  in   delivering  the  o)>inion  of  the  court  Mr. 
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Jusriee  Story  took  occasion  to  use  tliis  emphatic  language: 
'•  The  fundamental  maxims  of  a  free  government  seem  to  re- 
quire that  the  rights  of  personal  liherty  and  private  property 
should  he  held  sacred.  At  least,  no  court  of  justice  in  this 
country  would  he  warranted  in  assuming  that  the  power  to  vio- 
late? and  disregard  them — a  power  so  repugnant  to  the  common 
principles  of  justice  and  civil  liherty — lurked  under  any  gen- 
eral grant  of  legislative  authority',  or  ought  to  he  implied  from 
any  general  expressions  of  the  will  of  the  people.  The  people 
ought  not  to  be  presumed  to  part  with  rights  so  vital  to  their 
security  and  well-being  without  very  strong  and  direct  expres- 
sions of  such  an  intention.'*  And  in  Caldei'  v.  Ball,  3  Dall. 
386,  Mr.  Justice  Cha*?e  said :  ''  I  cannot  subscribe  to  the  om- 
nipotence of  a  State  legislature,  or  that  it  is  absolute  and  with- 
out control,  although  its  authority  should  not  be  expressly  re- 
strained by  the  constitution  or  fimdamental  law  of  the  State. 
*  *  *  There  are  certain  vital  principles  in  our  free  republi- 
can governments  which  will  determine  and  overrule  an  apparent 
and  flagrant  abuse  of  legislative  power;  as  to  take  away  that 
security  for  personal  liberty  or  private  property  for  the  protec- 
tion whereof  the  government  was  established." 

Apphing  these  principles,  it  is  plain,  I  think,  that  the  debt 

in  question  has  not  been  discharged.     The  record  shows  that, 

by  the  contract  of  the  parties,  it  was  payable  in  gold  or  its 

equivalent,  and  a«  directed  by  the  will  was  amply  secured  by  a 

mortgage  on  real  estate.     Ui)on  the  application  to  the  legisla^ 

ture,  not  of  the  eesffds  qnc  trnsi^  or  any  one  representing  them, 

but  of  the  debtors  themselves,  and  without  any  reason  save  the 

c*onvenience  of  the  latter,  leave  wiis  granted  them  to  discharge 

th^  debt  to  the  Second  Auditor,  as  a  substituted  trustee  or 

agent,  by  a  pavTuent  in  Confederate  currency,  worth  at  the  time, 

perhaps,  not  more  than  one-fifteenth  of  its  face  value.     And  the 

money,  when  received,  to  be  invested,  not  necessarily  in  real 

estate  or  other  safe  securities,  but  at  such  time  and  in  such 

manner  as  the  substituted  trustee  might  see  fit.     In  point  of 
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fact,  he  did  not  invest  it  all,  and  the  fund  wa^*  lost  ]>y  the  result 
of  the  war.  If  thiB  did  not  impair  the  suhstantial  riglit^  of  the 
partie^^,  it  is  inipo^^ible  to  conceive  how  rights  can  he  im- 
paired. What  difference,  then,  does  it  make  that,  by  the  con- 
tract of  the  parties,  the  ohligoi^s  had  the  privilege  to  pay  the 
debt  when  the  act  was  parsed?  The  contract,  as  I  have  said, 
was  to  pay,  not  in  a  depreciated  currency,  but  in  lawful  money 
of  the  United  States,  and  nothing  else.  And  what  difference 
does  it  make  that,  when  the  act  was  passed,  the  county  of 
Prince  William  was  in  the  occupancy  of  the  Federal  troops? 
If  such  was  in  fact  the  case,  it  only  showed  that  the  fund,  if 
collected,  could  not  then  be  used  for  the  ]>urposes  designed  by 
the  testator,  and  that  its  collection,  therefore,  could  in  no  wise 
promote  the  interest  of  the  rf,s////>  (jut  trust. 

But  there  is  an  additit>nal  consideration,  which  seems  to  me 
conclusive  of  the  case,  and  that  is  that  the  act  in  fjuestion  is  in 
contravention  of  the  constitution  of  the  United  States,  Avhieh 
inhibits  the  States  from  passing  any  law  impairing  the  obliga- 
tion of  contracts,  or  making  anything  but  gold  or  silver  coin  a 
legal  tender  in  payment  of  debts.  Article  1,  section  10.  The 
act,  it  is  true,  does  not  ex]>ressly  authorize  a  payment  in  Con- 
federate currency,  but  such  undoubtedly  was  the  intention  of 
the  legislature,  inasmuch  as  no  other  currency  was  in  circula- 
tion within  the  Confederate  lines.  If  the  intention  were  other- 
wise, then  the  payment,  which  was  made  in  that  currency,  wa^^ 
not  pursuant  to  the  act.  and  the  debt  has  not  been  discharged. 
Such  was  the  view  taken  by  this  court  of  an  act,  ]>assed  during 
the  war,  authorizing  payment  to  a  branch  bank,  if  within  the 
Confederate  lines,  of  antecedently  contracted  debts  due  the 
mother  bank  within  the  Federal  lines.  Bnuh  ([f  the  Old  i><»- 
ntinfoH  V.  Mr  Vcijjh,  20  Gratt.  457.  Under  that  act  certain  notes 
due  the  motber  bank,  which  had  been  executed  before  the  pas- 
sage of  the  act,  Avere  ]>aid  in  Confederate  currency  at  a  bmnch 
bank  witliin  the  Confederate  lines.  In  a  suit  on  the  notes  by 
the  bank,  after  the  war.  the  defendant  in  his  defence  relied  on 
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the  act.     The  circuit  court  sustained  the  defence,  but  the  judg- 
ment was  reversed.     Judge  Christian,  in  delivering  the  opinion, 
said:  "It  is  difficult  to  conceive  hoAV  any  law  could  be  framed 
which  more  plainly  and  palpably  violates  that  provision  of  the 
constitution  of  the  United  States  which  declares  that  no  State 
shall  pavss  any  law  impairing  the   obligation   of  a   contract. 
*    *     *     It  is  true  the  act  does  not,  in  terms,  authorize  pay- 
ment in  Confederate  money;  but  it  is  notorious,  and  is  part  of 
tlie  current  pul>lic  history  of  the  times,  that  the  only  currency 
of  the  country,  within  the  lines  of  the  Confederate  armies,  was 
Confederate  treasury  notes,  and  it  is  equally  a  part  of  the  cur- 
rent public  history  that  such  currency  was  greatly  dei>reciated 
at  that  time.     *     *     *     The  act  eitlier  authorized  the  payment 
in  Confederate  currency,  or  it  authorized  the  payment  in  legal 
currency.     If  the  authority  was  to  i)ay  in  legal  currency,  then 
the  defendant  in  error  [the  debtor]  has   not   complied  with 
the  requirements  of  the  act;  and  if  the  act  (as  construed  by 
the  court  below)  authorized  the  payment  of  the  debt  in  Con- 
federate currency,  which  was  contracted  to  be  paid  in  gold  or 
its  ecpiivalent,  then  it  is  clearly  unconstitutional  and  void,  be- 
cause it  is  an  attempt  to  nuike  a  worthless  currency  a  legal 
tender.     In  either  or  any  view  of  the  case  the  debt  has  not  been 
discharged,  but  is  still  due  and  unpaid.''     It  is  difficult  to  see 
how  any  language  could  be  more  appropriate  than  this  to  the 
case  in  hand. 

It  is  insisted,  however,  that  the  fund  became  subject  to  the 
absolute  control  of  the  Legislature  because  the  bequest,  which 
wafi  originally  void  for  uncertainty,  acquired  vitality  only  bv  the 
action  of  that  body.     But  this  position  is  unsupported  by  prin- 
ciple or  authority.     The  answer  is  that  the  legislature  having 
seen  tit  to  inteqmse  and  give  effect  to  the  charity,  without  reser- 
vation, the  parties  in  interest  thereby  ac(|uired  vested  rights 
which  could   not  be  inqiaired  by  subsecpient   legislation.     A 
similar  argument,  in  respect  to  a  legislative  grant,  was  unsuc- 
cessftilly  urged  in   Terretf  v.  T<njhn\  9  Cranch,  43,  in  response 
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to  which  the  court  said:  ''We  have  no  knowledge  of  any  au- 
thority or  principle  which  could  suppoil:  the  doctrine  that  a 
legislative  grant  in  revocable  in  its  nature,  and  held  only  durante 
bene  placito.  Such  a  doctrine  *  *  *  is  utterly  inconsistent 
with  a  great  and  fundamental  principle  of  a  republican  govern- 
ment— the  right  of  the  citizens  to  the  ti'ce  enjovanent  of  their 
property  legally  acquired."  See  also  Fletcher  v.  Peck^  6  Cranch, 
87-133;  Dartmouth  College  v.  Woorlirard,  4  AVheat.  518;  He- 
gents  of  the  University  v.  Williams,  9  U.  &  J.  365 ;  Cooley's 
Const.  Lim.  (fourth  edition),  274,  and  cases  cited. 

A  case  in  point  is  Broun  v.  Hummel,  6  l*enn.  St.  86.  There 
certain  estate  was  de\Hised  to  establish  a  charity  for  the  eduea^ 
tion  of  poor  and  orphan  children.  The  \v\\]  appointed  tinis- 
tees,  and  contained  instructions  for  the  j>erpetuation  of  the  trus- 
tees and  the  general  management  of  the  trust.  It  also  directed 
that  an  orphan  house  should  be  erected,  and  that  no  part  of 
the  estate  devised  should  be  sold  or  severed  from  the  orphan 
house.  After  the  testator's  death,  by  an  act  of  the  legislature, 
the  trustees  were  incorporated.  And  afterwards  an  act  was 
parsed  providing  for  the  appointment  of  trustees  under  the  will 
in  a  manner  diiferent  from  that  directed  by  the  will,  and  au- 
thorizing a  sale  of  a  portion  of  the  real  estate.  This  act  was 
assailed  as  an  unwarranted  interference  with  the  rights  of  the 
parties,  and  it  was  unanimously  held  by  the  supreme  court  of 
Pennsylvania  to  be  unconstitutional  and  void.  The  court  said : 
"  That  the  grant  of  a  corporation  for  charitable  purposes  is  a 
private  grant,  and  in  law  considered  and  protected  as  a  con- 
tract, is  so  fully  established  by  authority  as  to  recpiire  only  a 
glance  at  the  subject."  And  it  further  said:  "But,  in  addition 
to  excluding  the  old  trustees  and  the  principal  from  their  sta- 
tions, the  act  in  question,  on  its  face,  alters  the  testator's  will. 
Where  this  power  was  or  is  derived  we  are  at  a  loss  to  perceive. 
If  the  legislature,  by  ex-parte  enactment,  can  alter  the  will  of 
a  private  individual,  whose  will  shall  escape?  On  whose  will 
shall  the  hand  of  legislative  innovation  next  be  laid?     ^VTiat 
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private  charity  will  next  be  disturbed  and  invaded?  If  the 
legislature  can  alter  one  man's  will,  by  license  of  the  consti- 
tution, they  can  alter  the  will  of  every  man." 

These  remarks  are  no  less  api)licable  to  the  present  case. 
By  the  will  of  Samuel  Jones,  the  ftind  was  directed  to  be  put 
at  interest,  and  secured  on  real  estate.  By  the  act  of  1863  no 
such  direction  was  given,  although  authority  was  given  to  col- 
lect the  fiind.  In  consequence  of  that,  act  the  fund  was  lost, 
and  the  loss  is  now  held  to  fall  on  the  innocent  and  no  less-de- 
serving beneficiaries.  I  do  not  so  read  the  constitution.  I 
concur  wth  the  circuit  court,  that  the  act  is  unconstitutional, 
null  and  void. 

It  seems  to  be  supposed,  however,  that  the  loss  sustained  has 
been  more  than  counterbalanced  by  the  benefits  derived  from 
the  subsequent  establishment  of  the  free-school  system  in  the 
county  of  Prince  William.  This  may  be  true,  and  the  argu- 
ment would  be  entitled  to  weight  if  it  were  at  all  germane. 
But  the  doctrine  of  set-ofli*  has  no  application  to  a  case  like  this. 

I  will  only  add  that,  in  my  opinion,  the  remaining  objections 
to  the  validity  of  the  act  are  not  well  founded.  It  must  be 
held,  I  think,  that  the  county  of  Prince  William,  during  the 
entire  period  of  the  war,  was  subject  to  the  jurisdiction  of  the 
State  government  established  in  this  city.  And  there  is  nothing 
in  the  act,  either  in  its  object  or  by  reason  of  the  character  of 
that  government,  to  exclude  it  from  the  operation  of  the  rule 
laid  down  by  the  supreme  court  of  the  United  States  in  Keith 
V.  Clark,  97  U.  S.  454,  and  other  cases  there  cited. 

I  think  the  decree  should  be  aflirmed. 

HiXTON,  J.,  concurred  with  Lewis,  P. 
Decree  reversed. 

Vol.  lxxx — 11 
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MosBY  AND  Wife  v.  Withers'  Kx'uks  and  al«. 
January  15th.  1885. 

1.  Practice  in  Chancery — Plea  of  another  suit  pending, — Where  in  suit 

in  equity  plea  is  presented  of  another  suit  in  equity  pending  in  same 
court,  between  same  parties,  concerning  same  subject,  it  is  not  error  to 
reject  the  plea,  consolidate  the  causes,  and  proceed  in  them  as  in  one 
cause. 

2.  iD^ii— Judicial  sale — Re-sale. — At  judicial  sale  title  is  retained,  bonds 

with  personal  security  are  taken,  and,  as  additional  security,  collaterals 
are  assigned  by  purchaser  to  commissioner.  It  is  not  error,  in  such 
case,  for  the  court,  without  first  exhausting  the  bonds  and  collaterals, 
to  decree  a  re-sale  of  the  land  unless  within  a  prescribed  period  the 
purchase-money  in  arrears  shall  be  paid  ;  especially  where  the  com- 
missioner has  reported  that  the  collaterals  cannot  be  made  available 
without  a  chancery  suit. 

3.  Idem — Amendment  of  pleadings. — Where,  from  a  plea,  which  is  unsus- 

tained  by  evidence,  or  rejected  as  making  no  lawful  defence,  it  never- 
theless appears  that  certain  necessary  parties  have  been  omitted,  it  is 
right  to  allow  the  bill  to  be  amended  by  inserting  the  omitted  parties. 

Appeal  from  three  decrees  of  circuit  court  of  Culpeper 
county,  entered  2lBt  Xovember,  1873,  8th  June,  1877,  and 
9th  June,  1882,  respectirvelv,  in  the  chancery  cause  of  Withers^ 
ex^ors  and  ah,  v.  Withers  ahd  ah,  James  Withers  died,  in  Cul- 
peper, testat-e,  in  1861.  His  executors,  Nelson  and  Rixey,  sold 
his  farm  near  Culpeper  Courthouse,  known  as  "Catalpa,''  to 
his  widow.  Mrs.  Withers  not  having  paid  all  the  purchase- 
money,  the  executors,  in  1872,  instituted,  in  the  county  court 
of  said  county,  a  chancery  suit  to  subject  ''  Catalpa''  to  sale  for 
the  unpaid  purchase-money,  which  suit  was  moved  to  the  said 
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circuit  court  in  August,  1873.  In  October,  1873,  a  suit  in 
chancery  waa  instituted  in  the  circuit  court  of  said  county  by 
same  parties  against  same  defendants  for  the  same  purpose. 
Li  the  last  suit,  at  Xovqjnber  term,  1873,  the  defendant,  Mrs. 
Withers,  tendered  several  pleas  setting  up  the  pendency  of  tlie 
other  suit  aforesaid.  The  court  rejected  the  pleas  of  another 
suit  pending,  consolidated  the  causes,  and  proceeded  in  them  as 
in  one.  It  treated  one  plea  as  a  demurrer  for  want  of  proper 
parties,  and  allowed  plaintiffs  to  amend  their  bill,  and  inseit 
the  names  of  the  omitted  parties.  It  held  that  the  last  plea, 
which  was  to  the  effect  that  in  the  suit  in  the  countv  court  it 
had  been  adjudicated  that  "Oatalpa''  should  ihd  l)e  sold  to  pay 
the  unpaid  purchase-money,  &c.,  was  not  sustained  by  the  evi- 
dence. 

By  decree  of  8th  June,  1877,  it  was  directed  that  said  land 
be  re-sold,  unless  within  sixty  days  Mrs.  Withers  paid  the  pur- 
chiise-money  then  in  arrears.     It  was  sold  on  8th  September, 
1878,  to  Jannette  A.  Mosby,  wife  of  the  appellant,  Jacob  J. 
Mosby.     The  purchaser  paid  the  cash,  and  gave  bonds,  with 
personal  security,  for  the  deferred  pajTinents,  and  also  executed 
a  deed  of  trust  on  her  interests  in  certain  Grigsby  and  Fick- 
lin    estates,  as  collateral  security.     The   sale  was  confirmed 
But  the  defeiTed  payments  not  having  been  made,  and  the 
commissioner  who  made  the  sale  ha\'ing  reported  that  nothing 
could  be  realized  out  of  the  trust-deed  without  a  chancery  suit, 
a  rule  w^as  served  on  Mrs.  Mosby  to  show  cause  Avhy  ''  Catalpa" 
should  not  be   re-sold.      And  despite  her  objection  that  the 
remedy  on  the  bonds  and  trust  deed  executed  to  secure  pay- 
ment of  the  deferred  instalments  of  the  purchase  money  should 
be  exhausted,  before  proceeding  against  the  land  itself,  a  decree 
was  pronounced  on  9th  June,  1882,  directing  such  re-sale  unless 
the  amount  in  arrears  was  paid  within  a  given  time. 

From  this  decree  Jacob  J.  Mosby  and  Jannette,  his  \Wfe,  ob- 
tained an  appeal  and  supei^sedi'as  from  one  of  the  judges  of  this 
court. 
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J,  C\  Gibson^  for  the  ai)pellants. 

G.  D.  Gran  and  J,  G.  <^  W.  W.  Field,  for  the  appellees. 

Fauntleroy,  J.,  delivered  the  opinion  of  the  court. 

The  first  of  the  decrees  Avhieh  are  complained  of — that  of 
Xovem])er  21,  1873 — was  an  interlocutory  order  of  the  court 
overruling;  sundry  i>leas  offered  bv  Ellen  A.  Withers  and  J.  J. 
Mosby  to  a  bill  of  complaint  filed  ai^ainst  them  in  this  cause  by 
Le\\i8  P.  Xelson  and  John  H.  Kixey,  executors  of  the  w-ill  of 
James  Withers,  deceased,  as  not  being  sustained  by  the  evi- 
dence, and  giving  to  the  plaintiffs  in  said  bill  leave  to  amend 
their  bill  by  the  insertion  of  the  names  of  cert;xin  paities  wlio 
were  devisees  and  beneficiaries  under  the  will  of  their  testator^ 
James  Withers,  deceased. 

The  purport  of  the  said  rejected  pleas  waB  the  alleged  pen- 
dency of  another  suit  betAveen  the  same  i)arties,  in  the  same 
court,  for  the  same  subject  matter  with  this  suit;  but  the  court, 
upon  the  suggestion  of  parties,  consolidated  the  causes  and  pro- 
ceeded in  them  as  one  cause.     In  this  there  is  no  error. 

The  decree  of  8th  June,  1877,  was  an  order  in  the  cause,  that 
unless  the  said  E.  Adelaine  Withers,  or  some  one  for  her,  shall^ 
within  sixty  days  from  the  rising  of  the  court,  pay  over  certain 
sums,  or  portions  of  the  jiurchase  money,  for  the  tract  of  land 
which  she  ha<l  purchased  under  a  decree  of  the  said  circuit 
court,  as  indicated  in  said  decree;  then,  for  her  said  default,  the 
land,  or  so  much  thereof  as  should  be  necessary,  should  be  re- 
sold. This  was  a  proper  order  in  the  cause,  and  simply  enforced 
compliance  with  the  terms  of  sale  made  under  the  decree  of  the 
court,  by  a  re-sale  in  default  of  payment  by  the  purchaser,  E. 
Adelaine  Withers,  and  her  surety,  J.  J.  Mosby. 

Mrs.  E.  A.  Withers,  the  purchaser  aforesaid,  did  make  default 
in  compliance  with  the  terms  of  her  purchase,  and  the  land  was 
re-sold  under  the  decree  of  the  court,  and  was  purchased  by 
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Mrs.  Mosby,  the  wife  of  J.  J.  Mosby.  She  failing  to  comply 
with  the  teiTiis  of  her  purchase,  when  the  payments  became 
due,  a  rule  was  awarded  by  the  court  against  her  to  show  cause 
why  the  land  should  not  be  re-sold.  She  showed  no  sufficient 
cause,  in  the  judgment  of  the  court,  and  for  her  default  the  de- 
cree of  June  9th,  1882,  was  entered,  ordering  a  re-sale.  This 
is  the  last  of  the  decrees  complained  of. 

The  ground  of  error  assigned  against  the  last  decree  is  that 
the  court  should  not  have  decreed  a  re-sale  until  Mrs.  Mosby 's 
interest  in  the  Grigsby  estate  and  in  the  amount  due  from 
George  Ficklin's  estate  (which  she  had  assigned  or  lodged  with 
the  commissioners  of  the  court  as  collaterals  to  her  purchase- 
money  bonds)  should  be  realized,  and  applied  to  the  discharge 
of  her  purchase-money  bonds  for  the  tract  of  land  sold  by  the 
court,  and  bought  by  her  as  aforesaid.  In  other  words  or  effect, 
that  the  court  erred  in  resorting  to  the  primary  subject — the  land 
sold  under  its  decree  by  its  commissioners,  without  first  and 
finally  running  down  and  realizing  or  exhausting  these  col- 
laterals to  the  purchase-money  obligations  of  the  purchaser.  The 
real  and  only  question  presented  in  this  record  is,  whether  a 
chancery  court,  under  whose  decree  land  is  sold  upon  terms, 
and  a  reservation  of  lien  upon  it,  can  enforce  the  terms  of  sale 
when  default  is  ma<le  in  payment  of  the  purchase-money  ?  But, 
in  this  case,  the  trustee  of  Mrs.  Mosby's  interest  reported  to  the 
court  before  the  decree  for  re-sale,  which  is  complained  of,  was 
pronounced,  that  he  had  made  proper  effort  to  collect  from 
the  Grigsby  estate,  but  without  success ;  and  the  Ficklin  assets 
were  locked  up  in  chancery  suits,  then  pending,  with  doubtful 
iBSue,  and  without  definite  prospect  of  realizing  the  fund. 

We  find  no  error  in  the  decrees  of  the  circuit  court  of  Cul- 
peper  complained  of,  and  they  must  be  affirmed. 

Decrees  affirmed. 
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Salamone  v.  Keiley  and  als. 
January  15th.  1885. 

1.  Construction  of  Statutes — Married  WomatCs  act—  When  she  may  sue 

and  be  sued  at  law. — Act  approved  April  4th,  1877,  amended  March  14th, 
11878  (Acts  1876-77,  page  333,  and  Acts  1877-78,  page  347),  except  that  it 
confers  on  married  women  the  right  to  sue  and  the  liability  to  be  sued 
<U  law  on  contracts  made  by  her  in  relation  to  and  for  the  disposal  of 
her  separate  property,  and  on  contracts  made  by  her  as  a  sole  trader, 
confers  no  power  or  liability  on  her  beyond  what  she  had  prior  to  its 
passage  as  to  her  separate  estate,  or  what  she  had  by  the  terms  of  set- 
tlement upon  her. 

2.  Practice  in  Chancery — Bills  without  equity  aided. — Where  a  bill  fails 

to  state  a  case  proper  for  relief  in  equity,  the  court  will  dismiss  it  at  the 
hearing,  though  no  objection  has  been  made  in  the  pleadings.  Green 
<Sf  Su/tle  V.  Massie.  21  Gratt.  356.  But  a  defective  bill  may  be  aided  by 
the  answer  and  the  evidence. 

3.  Practice  at  Law —  Willful  torts. — The  proper  remedy  for  a  mere  willful 

tort  is  by  action  at  law. 

4.  Easements  for  Support — Remedy. — Every  person  is  entitled  ex  jure 

naturce,  to  support  for  his  land  from  the  adjacent  or  subjacent  soil. 
And  when  deprived  thereof  through  the  willfulness,  negligence,  or  want 
of  care  and  skill  of  another,  he  is  entitled  to  compensation  in  damages ; 
and  usually  his  remedy  is  by  action  at  law.  Stevenson  v.  Wallace^  27 
Gratt.  77. 

5.  Improvement  of   Property — Implied  contract— Breach — Retnedy. — 

Where  one  undertakes  to  improve  his  own  land,  he  impliedly  con- 
tracts to  use  due  care  and  skill,  and  to  answer  to  the  adjacent  land-owner 
for  the  consequences  of  his  want  of  such  skill  and  care.  Where  there  is 
a  breach  of  this  implied  contract,  the  party  injured  may  waive  the  tort 
and  maintain  an  action  as  for  a  breach  of  assumpsit. 

6.  Equity  Jurisdiction  and  Relief — Trustee  and  feme  covert  c.  q.  t. — 
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Imptovetfient  of  trust  subject— Defect  of  care  and  skill— Remedy. — 
Where  a  trustee  and  his  feme  covert  c.  q,  /.,  jointly  undertake  to  im- 
prove the  lot  held  by  him  in  trust  for  her  separate  use,  and  in  so  doing 
fail  to  use  due  care  and  skill,  whereby  the  owner  of  the  adjacent  land 
is  damaged,  a  court  of  equity  hath  jurisdiction  to  ascertain  and  allow 
the  claims  of  the  injured  party  for  compensation,  and  to  subject  the 
trust  property  to  its  satisfaction — either  because  of  the  trust,  or  because 
of  the  separate  estate  involved  in  the  litigation — each  being  equally  a 
subject  of  equity  jurisdiction. 

Appeal  of  C.  C.  Salamone  from  a  decree  entered  June  25th, 
1882,  against  him  by  the  chancery  court  of  the  city  of  Rich- 
mond, in  a  certain  cause  wherein  he  was  complainant,  and  A. 
M.  Keiley,  trustee  for  Theresa  Barratta ;  said  Theresa  Barratta 
and  her  husband,  Angelo  Barratta,  were  defendants.  .  The 
record  discloses  the  following  facts : 

Angelo  Barratta,  by  deed  to  A.  B.  Guigon,  trustee,  dated 
20th  May,  1869,  made  a  post-nuptual  settlement  on  his  wife, 
Theresa  Barratta,  of  certain  property  for  her  sole  and  separate 
use  and  benefit,  free  from  all  debts,  liabilities  and  control  of  her 
then  or  future  husband ;  she  to  possess  it  and  receiv^e  the  rent^ ; 
the  trustee  to  convey  as  she  might  direct  in  the  event  of  a  sale 
thereof  by  her,  and  receive  and  pay  the  proceeds  to  her  to  dis- 
[>ose  of  as  she  might  see  fit,  she  being  empowered  by  said  set- 
tlement to  carrj'  on  business  with  the  proceeds  and  act  in  re- 
gard thereto  in  all  respects  as  if  she  were  a  feme  sole. 

Of  the  property  thus  settled  were  two  adjoining  lots,  on 
Franklin  street,  near  Shockoe  creek,  in  the  city  of  Richmond. 
On  the  eastern  lot  was  a  substantial  brick  store-house ;  on  the 
western,  onfv  wooden  structures. 

By  deed  dated  December  18th,  1870,  the  trustee,  acting 
under  the  written  directions  of  the  ee.^tfo  que  (rmf,  conveyed  to 
P.  Larocco  and  F.  A.  Rhio  the  eastern  lot  without  reserving 
any  right  to  excavate  on  the  lot  retained.  These  grantees,  by 
deed  of  June  12th,  1871,  conveyed  the  eastern  lot  to  the  appel- 
lant, C.  C.  Salamone,  with  the  usual  covenants  of  title,  but 
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without  resen-ations  of  any  kind.     Giiigoii  liaving  died,  A.  M. 
Keiley  was  substituted  as  trustee. 

The  wooden  buildings  on  the  retained  (western)  lot  afforded 
no  support  to  the  briek  store-house  on  the  lot  sold.  These 
wooden  buildings  were  pulled  down  in  1871,  and  the  lot  where- 
on they  had  stood,  whieh  was  lower  than  the  level  of  Franklin 
street  at  that  point,  was  partly  tilled  up  with  dirt. 

In  1873  a  briek  house  was  built  by  Mrs.  Barratta  on  her  lot, 
the  eastern  wall  of  which  was  built  against  the  western  wall  of 
Salanione's  house,  and  contributed  to  the  support  of  the  latter. 
This  new  house  was  several  years  later  removed  by  Mrs.  Bar- 
ratta, with  the  concurrence  of  her  trustee,  for  the  purpose  of 
erecting  another  in  its  place.  A  ditch  or  trench  for  the  foun- 
dation of  the  eastern  wall  of  the  proposed  new  house  was  dug 
by  Mrs.  Barrattii's  enii)loyes  alongside  of  and  immediately  con- 
tiguous to  the  foundation  of  Salamone\s  western  wall,  and  was 
several  inches  deeper  than  the  latter,  but  no  offsets  or  other 
supports  were  left  or  constructed  to  sustain  Salamone's  wall. 
AVhilst  this  was  the  situation,  there  came  on  the  night  of  the 
30th  of  August,  1880,  a  heavy  rainfall,  which  washed  away  the 
earth  fi*om  under  the  foundation  of  Salamone's  western  wall 
and  caused  it  to  fall,  and  shortly  thereafter  the  destruction  of 
the  house.  But  that  western  wall  of  Salamone's  house  had 
previously  to  said  excavation  become  cracked,  bulged  out  from 
the  perpendicular,  weak  and  insecure;  and  before  digging  the 
ditch  or  trench,  Mrs.  Barratta,  by  her  trustee,  had  notified 
Salamone  of  her  intention  to  improve  her  lot,  and  warned  him 
to  protect  his  wall. 

In  Sei)tember,  1880,  after  having  formally  demanded  of  the 
trustee,  Keiley,  and  the  beneficiary,  Mrs.  Barratta,  that  they 
should  rebuild  his  house  or  compensate  liim  in  damages,  and 
their  reftisal  or  neglect  to  comply  \\'ith  the  demand,  Salamone 
filed  his  bill  against  them  and  Angelo  Barratta  in  the  chancery 
court  of  Richmond  city,  wherein  he  set  forth  substantially  the 
aforesaid  facts,  and  averred  that  the  said  trustee  and  co^Ou  que 
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trtfst  Lad.  for  the  .benefit  of  the  trust  property,  undertaken  to 
huild  thereon,  and  in  so  doing  had  deprived  the  phiintiff  of  his 
right  to  the  adjaeent  and  subjacent  soil  of  their  lot  for  the  sui>- 
port  of  his  lot  and  of  his  buildings  thereon,  and  that  his  right 
to  compensation  in  damages  for  said  deju'ivation  and  his  con- 
sequent loss  was  beyond  all  doubt,  but  that  owing  to  the  i)ecu- 
liar  character  or  situation  of  the  title  of  the  lot  on  which  the 
excavation  wavS  made,  being  trust  property,  in  the  hands  of  a 
trustee  holding  the  naked  legal  title,  while  the  entire  beneficial 
interest  therein  and  the  control  and  management  of  the  pro- 
perty are  veste<l  in  a  married  woman,  made  it  necessar}'  to  re- 
sort to  a  court  of  cipiity ;  that  said  lot  was  the  only  real  estate 
held  by  said  trustee  for  said  married  woman,  the  beneficiary, 
and  that  the  claim  asserted  by  the  said  Salamone,  having  been 
created  in  improving  said  lot,  there  resulted  on  it  an  eipiitable 
lien  or  charore  for  said  claim,  and  praved  that  the  same  be  en- 
forced  in  his  favor. 

The  defendants  answered  denying  tliat  Salamone  had  any 
right  of  support  for  his  said  wall  and  house  from  the  adjacent 
or  subjacent  soil  of  their  lot,  or  that  they  did  anything  to  ac- 
celerate the  fall  of  his  h(mse,  and  asserting  that  the  said  wall  of 
Sahunone's  house  fell  of  its  own  infirmity,  and  that  Salamone 
bad  been  given  timely  notice  of  their  intention  to  improve  their 
lot,  and  warning  him  to  protect  himself. 

At  the  hearilig  a  decree  was  entered  referring  the  cause  to  a 
master  to  intiuire  and  rej^ort  (1)  whether  the  house  had  been 
injured  by  the^said  acts  of  the  defendants,  and  if  so,  to  what  ex- 
tent ;  and  (2)  whether  the  plaintiff  was  entitled  for  his  house 
and  lot  to  the  isu]>port  of  the  defendant's  house  and  adjacent 
and  subjacent  soil. 

Tlie  master  having  taken  the  depositions  of  numerous  wit- 
nesses, reported  (1)  that  the  plaintift'  was  entitled  to  sujjport 
for  his  land  and  the  house  thereon,  from  the  adjacent  and  sub- 
jacent soil  of  the  defendant's  lot,  but  not  from  the  adjacent 

house,  as  no  such  easement  had  been  conveyed  to  him,  or  ac- 
VoL.  LXXX — 12 
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quired  by  him  by  prescription;  but  that  by  rea^^ion  of  the  con- 
tiguity of  the  buildings  and  lots,  the  defendants  were  under 
legal  obligation  to  use  due  care  and  skill  in  removing  their 
building  so  as  not  to  injure  that  of  the  plaintiff,  and  that  gross 
negligence  had  been  committed  by  defendant's  employes  in 
making  such  removal  and  in  making  said  excavation,  whereby 
the  fall  of  the  plaintiff's  building  had  resulted;  and  that  his 
damage  amounted  to  the  sum  of  $500. 

On  the  coming  in  of  the  report  Keiley,  trustee,  excepted 
thereto,  but  the  court,  on  19th  January,  1882,  overruled  the 
exception  and  confirmed  the  report,  and  decreed  that  the  plain- 
tiff recover  of  the  trustee  the  sum  of  $500,  with  interest  from 
the  30th  of  August,  1880,  till  paid,  and  his  costi*,  and  that  the 
said  real  estate,  held  by  him  as  such  tnistee,  was  liable  therefor, 
and  that  unless  the  same  be  paid  within  a  prescribed  period, 
the  said  real  estate  be  sold. 

In  the  meantime  Maral>le  &  Dansey,  builders,  who,  under 
contract  with  Mrs.  Barratta,  made  with  the  concurrence  of  her 
said  trustee,  had  pulled  down  the  house  on  the  said  western  lot, 
and  erected  the  new  one  thereon,  filed  their  bill  in  the  said  chan- 
cery court  against  said  trustee,  and  Angelo  Barratta  and 
Theresa,  his  wife,  and  said  Salamone,  to  enforce  on  said  building 
and  lot  their  mechanic's  lien  thereon  for  the  sum  of  S3, 260.18, 
and  stated  the  pendency  of  the  Salamone  suit  and  the  fis  jjertdetfS 
which  he  had  docketed  against  said  western  lot,  and  asserted 
the  superiority  of  their  lien  over  the  claim  of  siiid  Salamone, 
and  prayed  for  relief  accordingly.  ^ 

(Jn  the  21st  of  January,  1882,  a  decree  was  entered,  by  con- 
sent of  parties,  bringing  the  tw(»  causes  on  to  be  and  they  were 
then  heard  together,  and  giving  libeity  to  the  i>aii:ies  on  either 
side  to  file  such  answers  or  cross-bills  as  they  might  have  filed 
before  the  entry  of  said  decree. 

In  June,  1882,  the  said  chancery  court  did  set  aside  said  de- 
cree and  dismiss  with  costs  the  sai<l  bill  of  i\  C.  Salamone,  on 
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the  sole  ground  that  "the  bill  did  not  disclose  a  ea*ie  proper  for 
the  intervention  of  a  court  of  equity." 

Before  the  rendition  of  the  decree  last  aforesaid,  the  defend- 
ants, Keiley,  trustee,  and  Barratta  and  wife,  had  answered  the 
bill  of  Mamble  &  Dansey,  and  set  up,  in  partial  defence  against 
their  claim,  that  they  had  done  their  work  in  such  an  unskillfiil, 
negligent,  and  unworkmanlike  manner  as  to  damage  them,  not 
only  iu  preventing  their  raising  money  to  pay  off  said  me- 
chanic's lien,  but  also  in  causing  them  to  incur  liability  to  C. 
C.  Salamone  for  the  destruction  of  his  house,  and  asked  to  have 
any  judgment  or  decree  that  might  be  entered  in  his  suit  against 
them  set-off  against  the  said  claim  of  Marable  &  Dansey. 

In  July,  1882,  in  the  said  suit  of  Marable  &  Dansey,  the 
court,  by  consent  of  all  the  parties  except  Salamone,  decreed 
the  sale  of  the  said  western  lot,  belonging  to  Mrs.  Barratta, 
and  directed  the  deposit  of  the  proceeds  of  sale  in  the  Citizens 
Bank  of  Richmond,  to  the  credit  of  the  said  cause;  and  reciting 
the  pendency  of  the  suit  of  Salamone  against  Barratta  and 
als.,  affecting  said  western  lot,  and  the  fact  that  an  appeal  from 
the  decree  therein  dismissing  the  bill  was  contemplated,  directed 
that  SI, 000  of  the  said  proceeds  be  retained  to  await  the  deci- 
sion of  the  appeal  and  to  satisfy  any  claim  which  may  be  estab- 
lished in  favor  of  said  Salamone,  and  that  therefore  the  pro- 
]»erty  should  be  sold  free  from  any  liability  on  account  of  said 
claim. 

Of/uiOd  tf  Cotfrtiiey^  for  the  appellant. 

A.  M.  Keihu  and  Geo,  P.  ILnc^  for  the  appellees. 

Richardson,  J.,  delivered  the  ojnnion  of  the  court. 

Here  we  have  the  case  of  a  married  woman,  the  owner  of 
separate  estate — a  lot  on  one  of  the  princii)al  streets  in  a  popu- 
lous city — who,  in  excavating  on  her  property  with  the  view  of 
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building  thereon,  did  her  work  with  sudi  carele.ss  and  reckless 
indifterence  to  the  rights  of  the  owner  of  the  adjoining  lot  as  to 
cause  the  wall  of  the  house  thereon  to  fall,  and  finally  to  cause 
said  house  to  become  uniidiabitable  and  useless.  The  pei'son 
thus  guilty  of  gross  negligence,  resulthig  in  serious  injury 
to  the  adjacent  lot  owner,  being  a  married  woman,  is  not 
amenable  to  an  action  at  law.  Xor  is  the  case  aided  in  this  re- 
spect by  the  statute  commonly  known  as  the  ''marrie<l  woman's 
act,"  passed  April  4th,  1877,  and  amended  by  the  act  of*Maroh 
14th,  1878,  Acts  1876-77,  pages  333-4,  an<l  1877-78,  pages 
247-8,  inasmuch  Jts  the  separate  estate  here  in  question  was  ac- 
quired long  prior  to  the  passage  of  said  act,  which  only  makes 
the  real  and  personal  property  of  any  female  who  shall  there- 
afler  marry,  and  which  she  shall  own  at  the  time  of  her  mar- 
riage, and  the  rents,  issues  and  profits  thereof,  and  any  pro- 
perty, real  or  personal,  ac([uired  by  a  married  woman  as  a 
separate  and  sole  trader  (which  may,  in  Virginia,  be  said  to  be 
an  unknown  quantity),  her  separate  and  sole  property,  vAxh  the 
power  to  contract  in  relation  thereto,  or  for  the  di8posal  there- 
of, and  not  subject  to  her  husband's  disi)Osal  or  liable  for  his 
debts;  and  confers  upon  her  the  right  to  sue,  and  makes  her 
liable  to  be  sued  in  respect  of  her  contracts  in  relation  thereto, 
&c.,  &c. ;  and  in  other  respects  said  act  only  applies  to  real  or 
personal  estate  thereafter  ac(piired  by  a  married  woman,  and 
therefore  has  no  application  to  this  case.  In  short,  the  act  in 
question,  except  in  the  respect  that  it  confers  upon  married 
women  the  right  to  sue,  and  makes  them  lial)le  to  be  sued  at 
law,  or  on  contracts  in  relation  to  and  for  the  disposal  of  her 
separate  propeity,  and  on  contracts  made  by  her  as  a  sole  trader, 
confers  no  power  and  imposes  no  liability  upon  the  persons  em- 
braced thereby,  which  did  not  attach  to  Mrs.  Barratta  hide- 
pendently  thereof,  or  by  virtue  of  the  express  terms  of  the  set- 
tlement upon  her. 

The  question,  then,  to  which  this  couii:  must  respond,  is, 
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"  Does  the  bill  (Uselose  a  case  proper  for  the  intervention  of  a 
court  of  equity  ?" 

In  the  consideration  of  this  question,  it  is  important  to  bear 
in  mind  that  among  the  s^reat  objects  for  which  government  is 
instituted  and  laws  promulgated  must  be  reckoned  the  protec- 
tion of  the  citizen  in  the  lawful  acquisition,  use  and  enjoyment 
of  property.  While  the  ownership  of  property  is  intended  to 
confer  comfort,  independence  and  happiness,  there  are,  in  every 
well-organized  society,  grave  responsibilities  incident  to  such 
ownei-ship  and  use.  Xo  person  having  the  absolute  ownership 
and  control  of  projjcrty  can  rightfully  claim  exemption  from 
responsibility  for  such  careless  or  willfiil  misuse  of  his  or  her 
Itrojterty  as  results  in  injury  to  others.  All  alike  nmst  answer 
in  damages  for  the  tortious  use,  as  all  are  alike  protected  in 
the  rightful  enjoyment  of  property.  If  this  be  not  so,  then 
the  boast  of  the  law,  that  "  there  can  be  no  right  without  a 
remedy,"  is  but  hollow  mockery. 

Tested  by  tliese  i)rinciples,  how  stands  the  case  under  con- 
sidenition?  By  retuson  of  the  legal  unity  incident  to  the  mar- 
riage relation,  Mrs.  Barratta,  a  married  woman,  cannot  be  sued 
at  law.  8he  is,  in  the  eye  of  the  common  law,  not  a  person 
sui  juris,  though,  in  ecjuitj',  she  will  in  respect  to  her  separate 
estate  be  so  treated :  not  that  she  can  bind  herself  by  contract, 
except  as  to  her  separate  estate,  any  more  than  at  law,  but  that 
she  is  in  e(juity  treated  as  a  person  sui  juris,  and  may  by  her 
acts  charge  her  separate  estate,  and  thus  the  boast  of  the 
maxim  above  referred  to  may  be  vindicated. 

Where  the  facts  are,  as  the  master's  re])ort  in  this  case  ascer- 
tains them  to  be,  the  right  of  the  party  thus  injured  to  recover 
comj>ensation  in  damages,  by  i>roper  proceedings  in  the  proper 
forum,  is  settled  by  the  decision  of  this  court  in  the  ease  of 
Sfereiisoti  v.  Wallace,  27  Gratt.  77,  which  decision  is  certainly 
w^ell-founded,  in  so  far  as  it  fixes  liability  in  damages  upon  one 
who,  in  improving  on  his  own  property,  is  guilty  of  gross  neg- 
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ligence  and  want  of  skill,  resulting  in   injury  to  the  adjaeent 
land  owner. 

In  the  case  in  hand,  the  defendants  did  not  demur  to  the 
plaintitf?  hill.  The  ehaneery  court  proceeded  in  the  adjudica- 
tion of  the  controversy  raised  hy  the  hill  and  the  answers  there- 
to, hy  the  aid  of  the  inipiiries  made  at  its  instance  hy  its  com- 
missioner and  duly  repoited,  overruling  the  defendant's  excej»- 
tion  to  the  report  which  estahlished  the  i>laintiff's  claim,  not 
only  to  the  comi)ensation  asked  for  on  account  of  the  injury 
done  him  in  the  destruction  of  his  huilding,  in  consetpience  of 
the  acts  done  hy  the  trustee  and  the  rcsftii  tjue  trtisl  in  their 
undertaking  to  improve  the  trust  property,  but  also  to  suhject 
that  trust  property  to  sale  for  the  satisfaction  of  that  claim. 
And  then,  as  if  upon  an  afterthought,  on  the  filing  of  tlie  pe- 
tition for  the  rehearing  and  reversal  of  its  decree,  changed  its 
view  of  the  caso  ///  /o/o,  c(»ncluded  that  all  its  proceedings  there- 
tofore had  l)een  without  authority  and  were  void,  and  dismissed 
the  hill  with  costs  to  the  defendants,  upon  the  sole  ground  that 
though  the  facts  were  as  alleged  and  the  plaintiff  had  received 
injury  in  the  manner  and  under  the  circumstances  stated,  yet 
a  court  of  ecjuity  had  no  jurisdiction  to  afford  him  any  relief  in 
the  premises. 

Whilst  it  is  settled,  as  was  conteiuled  at  har  by  counsel  for 
the  appellee,  that  if  a  bill  does  not  state  a  case  i>roper  for  relief 
in  Cipiity,  the  court  will  dismiss  it  at  the  hearing,  though  no  ob- 
jection has  been  taken  to  the  jurisdiction  by  the  defendant  in 
his  pleadings  (see  Hmlmv  v.  K1hn\  9  (Tratt.  379;  Berkley  v. 
Pnbmr,  11  Gratt.  f)^'):  Green  j(-  Satth  v.  J^.v.sVe,  21  (Iratt.  356;  * 
1  Barton's  C'hy.  V\\  252);  on  the  other  hand  it  is  contended 
by  counsel  for  the  api>ellant  that  though  on  its  face  the  bill  may 
not  state  a  caso  jiropei*  for  ecpiity  jurisdiction,  yet  if  the  de- 
fendant has  failed  to  demur,  the  court  must,  at  the  hearing, 
consider  not  only  whether  or  not  the  bill  alone  makes  such  a 
case,  but  also  whether  or  not  the  bill,  aided  by  the  answer 
and  the  i)roofs  taken  altogether,  make  such  ti-  case,  and  the 
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decision  of  this  rourt,  in  Antbler  v.  Waru^ick  ^  Co,,  1  Leigh 
196,  eertainly  Bustains  thin  position.  There  the  majority  of 
the  judges  united  in  saying,  in  substance,  that  "if  the  hill  do 
not  present  a  case  for  the  jurisdiction  of  tlie  court,  and  other 
matters  appear  in  the  progress  of  the  cause  which  supply  the 
defect,  the  defendant,  not  having  demurred  to  the  hill,  cannot  ob- 
ject to  the  jurisdiction  at  the  hearing,  as,  if  the  bill  was  for  an 
a^'count,  without  showing  that  the  amounts  were  of  such  a  char- 
acter as  to  give  jurisdiction,  and  that  appeared  from  the  answer 
or  the  proof  Other  illustrations  might  be  given — as  where 
plaintiff'  avers  that  he  sold  and  conveyed  land  to  defendant,  and 
has  on  it  a  lien  for  the  unpaid  purchase-money,  which  amounts 
to  a  given  sum,  and  the  defendant,  declining  to  denmr,  answers 
and  denies  that  the  unpaid  purchase-money  amounts  to  the  sum 
claimed  in  the  bill,  but  only  to,  say,  one-half  of  that  sum;  and 
at  the  hearing  the  conveyance  is  produced  in  endence,  and  on 
its  face  shows  a  lien  retained  for  a  sum  therein  mentioned. 
The  bill  would  have  been  demurrable  for  failing  to  state  that 
the  lien  was  resen'ed  by  the  conveyance;  but  surely  the  plead- 
ings and  the  ja'oof,  all  taken  together,  would  show  a  case  lit  for 
equity  jurisdiction. 

This  view  is  countenanced  by  the  case  of  Gree?}  cf*  JSifttle  v. 
Masmj  supra,  where  it  wa«  held  that,  "if  at  the  hearing  of  a 
cause  the  case  made  upon  the  pkaJhiys  and  the  proofs  is  one  of 
which  a  court  of  equity  has  no  jurisdiction  the  bill  should  be 
dismissed,"  thus  indicating  that  the  court^onsidered  that,  there 
being  no  demurrer,  a  defective  bill  may  be  supplemented  by 
the  answer  and  the  evidence. 

In  the  case  at  bar  it  is  not  pretended  that  the  answer  itself 
aided  the  bill,  but  that  the  suit  of  Marable  &  Dansey  against 
the  trustee,  the  beneiiciaiT  and  her  husband,  and  Salamone, 
for  the  pur[)ose  of  enforcing  the  mechanic's  lien  for  the  unimid 
price  of  the  work  done  in  making  the  very  improvement  of  the 
trust  property,  in  the  making  of  which  the  injury  to  the  ad- 
ja<*ent  property  of  the  a[»pellant  arose,  tends  strongly  in  that 
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direction.  In  their  bill,  Marable  &  Dansey  set  out  Salamone's 
lis  pendens  for  his  claim  against  the  trust  property,  and  assert 
the  superiority  of  their  lien  over  it.  In  their  answers,  the  trus- 
tee and  the  cestui  que  trust  set  up  their  claim  to  an  equitable  set- 
oif  against  Marable  &  Dansey's  lien,  on  account  of  the  defec- 
tive work  and  negligence,  whereby  their  liability  to  Salamone 
arose.  Certainly  the  chancery  court  had  jurisdiction  to  hear 
and  determine  the  case  made  by  the  bill  of  Marable  &  Dansey, 
and  also  the  counter  case  made  by  the  answers  of  the  trustee 
and  cestui  que  trusty  and  to  pass  upon  the  priorities  between 
Marable  &  Dansey  and  Salamone,  and  therefore,  incidentally, 
upon  the  claim  of  the  latter,  and  to  prevent  circuity  and  mul- 
tiplicity of  actions,  and  thus  put  an  end  to  litigation. 

Appreciating  this  ground  of  jurisdiction,  said  chancery  court 
heard  the  two  causes  together;  and  even  after  rehearing  and 
reversing  the  decree  of  19th  January,  1882,  and  dismissing 
Salamone's  bill,  directed  S1,000  of  the  i»rocee(ls  of  the  sale  of 
the  trust  property  to  l)e  retjiined  to  meet  the  claim  of  Salamone 
in  case  of  an  ultimate  decision  in  his  favor.  AVe  incline  to  the 
opinion,  in  view  of  the  character  of  the  record  of  Marable  & 
Dansey,  heard  together  with  this  case,  that  the  circumstances 
presented  are  entitled  to  much  consideration  as  tending  at  lea^^t 
to  show  that  at  the  hearing  the  pleadings  and  the  proofs,  taken 
together,  did  present  a  case  proper  for  the  jurisdiction  of  a 
court  of  equity.  But  we  deem  it  unnecessary  to  decide  this 
point,  in  view  of  the  fact  that  upon  full  consideration  of  the 
main  question,  we  are  satisiied  that  the  plaintiff's  bill  presents 
independently  thereof  a  proper  case,  for  equitable  jurisdiction 
and  relief. 

The  grounds  of  such  jurisdiction  arc  two :  First.  The  case 
involves  the  liability  of  a  trustee,  clothed  with  the  legal  title, 
and  also  of  the  trust  subject  for  his  acts  as  such  trustee,  done 
in  managing  and  improving  the  trust  property.  Second.  It 
also  involves  the  lialnlity  of  a  married  woman  and  her  sei)arate 
estate  for  her  engagements,  growing  out  of  her  undertaking  to 
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improve  that  separate  estate.  Both  are  sources  of  original  equit- 
able jurisdiction,  and  certainly  none  the  less  so  when  the  same 
facts  involve  both  of  said  grounds. 

On  the  part  of  the  appellees,  the  defendants  below,  it  is  con- 
tended that  the  claim  of  the  appellant,  the  plaintiff  below,  is 
one  of  tort,  and  not  of  contract.  Were  it,  as  thus  curtly  stated, 
a  claim  founded  on  a  mere  willful  tort,  it  might  be  true  as  con- 
tended, that  the  proper  remedy  would  be  by  action  at  law.  But 
that  view  is  much  too  superficial,  and  falls  far  short  of  the  real 
demands  of  the  situation. 

Just  here  a  very  brief  summary  of  the  facts  will  be  useful. 
Here  is  one  acting  as  trustee  in  conjunction  with  the  cesttd  que 
trfisf,  a  married  woman,  in  an  undertiiking  to  improve  the  trust 
property,  her  separate  estate.  In  so  acting,  they  take  away  the 
recognized  legal  .right  of  an  adjoining  land  owner  to  have  the 
support  of  vhe  adjacent  and  subjacent  soil  of  the  trust  pro})erty, 
and  in  depriving  him  of  which  they  do  him  an  injury.  When 
they  undertook  such  improvement  of  their  property,  they  im- 
pliedly engaged  to  answer  for  such  liability  as  in  such  case  the 
law  imposes.  It  became  then  and  there  their  legal  duty  to 
use  proper  care  and  skill ;  and  by  implication,  they  engaged  to 
be  responsible  for  the  consequences  of  their  want  of  care  and 
skill.  WTienever  the  law  imposes  on  one  undeiiiiking  certain 
acts  a  dutv',  such  person  engages,  impliedly,  to  perform  that 
duty  or  else  be  responsible  in  damages  for  default,  if  injury^ 
thereby  results  to  another.  The  failure  to  perform  that  duty 
may  be  called  a  "tort,"  but  it  is  certainly  a  tort  growing  out  of 
the  breach  of  the  implied  cojitract  which  the  law  raises  in  such 
a  case,  and  such  a  tort  as,  in  the  usual  phrase  of  legal  proceed- 
ing, may  be  waived,  and  an  action  at  law  maintained,  as  for  a 
breach  of  assumpsit.  1  Addison  on  Torts,  17-23;  2  lb.  1101 ; 
2  Rob.  Pr.  (new),  692-3 ;  3  lb.  439-40 ;  4  lb.  619-20. 

In  the  case  at  bar  it  cannot  be  assumed  that  the  injury  done 
the  plaintiff  was  a  willful  tort.  A.  M.  Keiley  was  not  person- 
VOL.  LXXX — 13 


Digitized  by 


Google 


Salamone  r.  Keiley  and  aus. 


Opinion. 


ally  liable.  His  act  was  as  trustee,  in  managing  and  eontrol- 
ling  the  trust  property,  and  the  injury  was  the  result  of  the 
failure  of  his  employes  to  use  the  requisite  eare  and  skill,  con- 
stituting a  breach  of  his  implied  engagement  to  j>erforni  his 
duty  as  such  trustee  in  the  premises. 

The  fact  that  the  cestui  que  trust  had  a  husband,  who  might  at 
common  law  have  been  suable  for  the  injury  to  Salamone  had 
it  been  a  mere  willful  tort,  unconnected  with  any  ex[»ress  or  im- 
plied agreement  of  the  wife  (see  1  Minor,  345),  cannot  alter  her 
relations  to  the  trust  property,  or  impair  the  jurisdiction  of 
equity  to  subject  that  property  to  liabilities  created  by  the  acts 
of  herself  and  her  trustee  in  their  undeitaking  to  improve  it, 
since  that  jurisdiction  arises,  not  from  the  absence  alone  of  all 
jurisdiction  at  law,  but  from  an  original  source.  Yet  it  is  true 
that  the  husband,  Angelo  "Barratta,  had  no  interest  in  or  con- 
trol over  the  trust  property,  and  no  participation  in  the  scheme 
of  improvement,  as  to  all  of  which  he  was  a  mere  cipher  on  the 
wrong  side  of  the  digit.  And  there  can  be,  under  the  circum- 
stances of  this  case,  no  sound  reason  of  justice  or  law  why  he 
should  be  responsible,  or  why  his  possible  responsibility,  on 
merely  technical  rules,  should  oust  a  court  of  ecjuity  of  its  ju- 
risdiction "to  put  the  saddle  on  the  right  horse."  See  4 
Minor,  1202. 

"  Courts  of  ecpiity,"  says  an  eminent  English  writer,  ''  from 
their  inherent  jurisdiction,  assumed  from  the  beginning  the  ex- 
clusive control  over  trustees  in  the  discharge  of  their  duties, 
whether  affecting  real  or  personal  estate.''  Hill  on  Trustees, 
page  42. 

In  Huff  V.  Tlirash^  75  Va.  54(S,  Burks,  J,,  delivering  the 
opinion  of  this  court,  quotes,  with  approbation,  the  remark  of 
Mai'shall,  Chief  Justice,  in  Fowh  v.  Luwrusitn,  5  Peters,  495, 
that  *4n  all  cases  w/Hre  a  tru>tiet  is  <t  partij,  the  jurisdiction  of  a 
court  of  e(iuity  is  undoul)ted."  From  all  text-writers  and  ad- 
judications on  the  subject  it  may  be  gathered  that,  over  every 
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case  involving  the  liability  of  trustees  as  such  and  of  trust  es- 
tates, a  court  of  equity'  has  jurisdiction. 

In  ZeteUe  v.  Myers,  19  Gratt.  62,  Joynes,  J.,  says:  "It  is 
a  general  rule  that  an  action  at  law  cannot  be  maintained 
against  a  trustee  to  recover  money  due  from  him  in  that  char- 
acter." Nor  can  such  action  be  maintained  against  him  as  such 
trustee  to  answer  for  any  liabilit}'  incurred  by  him  solely  in  that 
capacity. 

But,  for  the  appellees,  it  is  contended  that  it  does  not  follow 
that,  in  every  case  in  which  a  trustee  is  a  party,  a  court  of  equity 
has  jurisdiction;  enxd  Shej)]xirds  y,  Tarpiii,  S  Gratt.  357;  Arm- 
strong  v.  Pitts^  13  Gratt.  235;  and  Markham  v.  GuerraDt  Jc  \Vai- 
k'lns^  4  Leigh,  279,  are  cited  as  authorities  for  the  position.  It*  it 
be  only  meant  that  where  the  trustee  is  improperly  made  a  party, 
the  mere  act  of  making  him  such  cannot  aftbrd  grounds  for 
equity  jurisdiction,  the  position  is  undeniable,  and  is  sustained 
by  those  cases.  But  in  those  cases  it  was  expressly  decided  that 
the  trustee  was  not  a  proper  party;  in  other  words,  that  the 
bills  made  no  case  against  him. 

In  Sheppards  v.  Turjnn,  supra,  Turpin  hekl  property  vnder  a 
a  trust-deed.  The  Sheppards  claimed  that  property  agalrtst  the 
trust-deed,  and  were  in  possession.  The  trust  was  not  invx)lved 
in  that  litigation.     Turpin's  remedy  was  at  law. 

In  Armstrong  v.  Pitts,  supra,  a  farm  and  slaves  had  been 
de\nsed  to  trustees  for  the  support  of  Joseph  N.  Armstrong 
and  family  during  his  life,  with  remainder  over,  with  an  ex- 
press declaration  that  the  proj^erty  should  in  no  way  be  liable 
for  any  of  his  then  or  8ubse(|uent  debts  or  liabilities.  He  con- 
tracted debts  for  goods  and  medical  services  for  his  family.  His 
creditors  filed  their  bill  against  him  and  his  ^^ife,  and  the  trus- 
tees, who  had  in  no  way  contracted  the  debts.  The  court  held, 
on  the  authority  of  Markham  v.  Guerrant  <f  Watkins,  supra  (a  very 
similar  case),  that  no  contract  with  the  cestui  r/uc  trusty  in  such 
a  case,  would  give  his  creditors  a  lien  on  the  trust  subject  and 
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a  right  to  eonie  into  equity  to  subject  it  to  the  payment  of  their 
claims.  The  case  is  quite  dissimilar  to  the  case  at  bar,  in  which 
the  actK  of  the  trustee,  in  improvinor  the  tinist  property,  created 
the  liability  on  the  trust  property,  and  thereby  involved  it  in  a 
controversy  properly  cognizable  in  a  court  of  equity. 

As  to  the  second  ground  of  jurisdiction,  it  will  be  borne  in 
mind  that  Mrs.  Barratta,  the  cestui  que  trusty  was  a  married 
woman,  possessed  of  a  separate  estate  with  the  unrestricted  jns 
(lisponcndi,  with  the  power  incident  thereto  of  charging  that 
estate  with  the  payment  of  her  Habilities,  whether  created  by 
her  express  or  by  her  implied  engagements.  And  here  a 
((notation  from  the  case  of  Armstrora/  v.  PUis^  supra,  re- 
ferred to  and  relied  on  by  counsel  for  the  appellees,  seems  aj)- 
propriate.  Moncure  J.,  in  delivering  the  opinion  in  that  case, 
on  page  240,  says:  "The  claim  of  the  creditor  against  his 
debtor  is  generally  in  perMuuini  oidy.  He  can  acquire  a  lien 
upon  specific  property  only  in  some  mode  prescribed  by  law, 
or  under  some  contract  made  for  the  purpose,  or  some  trust 
created  for  his  benefit.  If  his  debtor  be  a  feme  covert,  entitled 
to  a  separate  estate,  he  can  have  no  claim  against  her  person- 
ally, because  she  is  incapable  in  law  of  making  a  contract  to 
bind  herself  personally,  and  can  only  bind  her  separate  estate, 
as  to  which  she  is  regarded  in  equity  as  a  fetne  sole.  All  the 
contracts  which  she  is  autliorized  to  nuike,  under  the  settlement 
on  her,  are  considered  as  made  in  reference  to,  and  as  binding 
upon,  her  separate  estate.  Her  creditors,  therefore,  cannot  sue 
her  at  law,  but  must  go  into  ecpiity  in  jmrsuit  of  that  estate. 
But  if  the  debtor  be  sui  juris,  the  creditor  cannot  go  to  e(iuitv 
merely  because  a  trust  has  been  created  for  the  benefit  of  the 
debtor."  And  in  Wulfers  v.  Fcaitwrs  Bank  of  Virginia,  76  Va. 
15,  Staples  J.,  in  pronouncing  the  opinion  of  the  court,  said  : 
'"No  judgment  m  personam  can  be  rendered  against  a  nuirried 
woman  for  liabilities  incurred  during  the  coverture,  and,  there- 
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fore,  a  chancery  court  is  the  appropriate  trihnnal  for  the  en- 
forcement of  the  remedy  against  her." 

The  adjudications  of  this  court  upon  tlie  powers  and  Ha])ili- 
ties  of  married  women  as  to  their  separate  estates  are  numerous 
and  too  famihar  to  require  citation  or  comment.  Some  of  them 
are  cited  in  the  opinion  of  Burks  J.  in  Bain  ^  Bro,  v.  Bujf's 
adm^r,  76  Va.  371.  The  doctrine  taught  by  them,  so  far  as  ap- 
plicable to  this  case,  is  that,  when  a  married  woman  possesses  a 
separate  estate  of  which  she  has  the  jus  disponendi,  and  expressly 
or  impliedly  creates  a  liability,  she  is  taken  to  have  charged 
tliat  estate  with  the  satisfaction  thereof,  and  the  appropriate 
tribunal  for  the  remedy  is  a  court  of  equity. 

For  the  appellees  it  has  been  strenuously  urged  that  Mrs. 
Barratta  made  no  engagement  to  answer  for  any  liability  to 
Salamone  which  she  might  incur  in  her  undertaking  to  im- 
prove her  lot.  Expressly  she  did  not,  though  she  did  notify 
him  of  her  determination  to  improve  her  lot.  But  when  she 
embarked  on  that  enterprise,  she  impliedly  engaged  to  do  the 
duty  which  the  law  imposed  on  her  in  such  a  case,  namely — to 
use  due  care  and  skill,  and  to  answer  for  all  liability  resulting 
from  her  default.  Had  she  been  sul  Jitn's,  there  could  have 
been  no  question  as  to  the  implied  engagement,  and  her  lia- 
bility for  the  injury  to  Salamone's  property,  and  her  amena- 
bility therefor  at  law.  In  equity,  however,  quoad  her  separate 
estate,  she  is  sui  juris.  By  her  default  in  not  using  due  care 
and  skill  in  impro\ing  her  separate  estate,  she  impliedly  charged 
that  estate  with  her  liability,  and  that  estate  may  be  pursued 
in  equity  for  the  satisfaction  of  that  liability. 

We  are,  therefore,  of  opinion  that  the  decree  of  the  chancery 
court  of  the  citj-  of  Kichmond,  dismissing  the  bill  of  the  ap- 
pellant, is  erroneous,  and  must  be  reversed  and  annulled,  with 
costs  to  the  appellant,  and  a  decree  entered  here  pro\Hding  for 
the  payment  to  the  appellant  of  the  sum  of  ?500,  the  amount  of 
his  damage  as  ascertained  by  the  commissioner  in  his  report, 
with  interest  thereon  from  the  30th  of  August,  1880,  until  paid, 
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ou^  of  the  $1,000,  part  of  the  jtroceeds  of  sale  of  the  trust  pro- 
perty, which  was  directed  by  the  decree  of  the  court  below,  in 
the  case  of  Marable  &  Dansey,  to  be  retained  to  satisfy*  this 
claim  in  the  event  of  an  ultimate  decision  in  favor  of  Salamone. 


HiNTON  J.,  dissented. 
Decree  reversed. 
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Batchelder  and  als.  v.  White. 
January  15th,  1885. 

1.  Practice  in  Chancery — Multifariousness, ^^\\\  in  equity  against  a 

number  of  distinct  alienees  of  separate  parcels  of  land,  to  set  aside  the 
several  alienations  as  fraudulent  and  void,  is  not  multifarious,  though 
there  be  no  charge  of  confederacy.  The  several  defendants  have  one 
common  interest  centering  in  the  point  in  issue,  which  is  the  alleged 
fraud  in  the  disposition  of  the  debtor's  property.  Almond  v.  Wilson^ 
75  Va.  (U3.    Hill  v.  Hill,  79  Va.  592. 

2.  Idem — Foreign   attachment— Bill  demurrable— When, — Neither    under 

section  2.  chapter  175,  nor  under  section  11,  chapter  148,  Code  1873,  can 
"a  suit,  in  the  nature  of  a  foreign  attachment,"  be  maintained  unless 
the  claim  asserted  be  actually  due.  Unless  the  bill  avers  that  a  debt  is 
due  the  plaintiff  from  one  who  is  non-resident  of  this  State,  and  who 
has  estate  and  effects  in  this  State,  it  is  demurrable.  Cirode  v.  Bu- 
chanan, 22  Gratt.  216 

3.  Alteration  of  Instrument— Ow^  at  bar.— A  material  alteration  of  a 

bond  or  note  after  its  execution,  when  intentionally  made  by  one  hav- 
ing an  interest  in  it,  and  without  the  consent  of  the  party  bound  by  it, 
invalidates  the  instrument  as  to  such  party.  Dobyns  v.  Rawley,  76  Va. 
544. 

Q.  borrowed  of  W.  $1,000,  upon  his  note  endorsed  by  S.    Afterwards, 
without  the  consent  or  knowledge  of  S.,  but  with  the  knowledge  and 
consent  of  W.,  the  note  was  altered  by  Q.,  and  raised  to  |1,500,  as  se- 
curity for  an  additional  |500,  which  thereupon  W.  lent  Q. 
Held: 

The  alteration  invalidated  the  note  entirely  as  to  S. 

4.  Fraudulent  ConvKYKacRS— Innocent  purchaser. —It  is  not  enough  that 

the  purpose  of  the  grantor  be  fraudulent.  Knowledge  of  such  purpose 
must  be  clearly  brought  home  to  the  alienee.  Where  the  latter  has  de- 
nied such  knowledge  on  oath,  it  cannot  be  held  that  his  denial  is  over- 
thrown by  mere  circumstances  of  suspicion  adduced  against  him. 
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Appeal  from  decree  of  corporation  couii:  of  Xorfolk  city,  en- 
tered 2l8t  October,  1882,  in  a  certain  suit  in  equity  wherein 
Elizabeth  White  was  plaintiff,  and  the  appellants,  B.  F.  Bat- 
chelder and  J.  R.  Spruill,  E.  M.  Quimby,  and  two  others,  were 
defendants. 

Opinion  states  the  case. 

Edgar  Albrn  and  Ed,  Spalding^  for  the  appellants. 
Btirroffffhs  <f  Bro.  and  Godirin  tf  Marfuij  for  the  appellees. 
HiNTON,  J.,  delivered  the  opinion  of  the  court. 

This  suit  was  instituted  by  the  plaintiff,  Elizabetli  White,  to 
recover  the  sum  of  $8,000,  claimed  to  have  been  loaned  by  her 
to  E.  M.  (Juimby,  one  of  the  defendants,  and  to  have  three  cer- 
tain deeds  of  conveyance  made  by  said  Quimby  to  different  ])ar- 
ties,  each  convey in<i;  different  propei'ty,  and  executed  at  dif- 
ferent times,  set  aside  and  declared  void  as  to  the  creditoi's  of 
said  Quimby,  and  the  property  tliereby  conveyed  subjected  to 
the  payment  of  said  Quimln^'s  debts;  and  also  to  recover  from 
J.  K.  Spruill,  as  endorser  of  a  note  for  S1,000,  made  by  said 
Quimby  to  the  plaintiff,  that  amount  on  account  of  said  en- 
dorsement, it  being  parcel  of  the  sum  above  mentioned. 

It  appears  by  the  record  that  Quimby  executed  a  note  for 
$1,000,  which  was  dated  May  9th,  1880,  endorsed  by  the  said 
Spruill,  made  payable  to  the  order  of  the  plaintiff,  and  delivered 
by  Quimby  to  the  plaintiff,  on  which,  at  the  time  of  the  de- 
livery, she  loaned  Quimby  S1,000.  Afterwards,  and  while  this 
note  was  in  the  plaintiff's  ownership  and  possession,  Quimby, 
^\ith  the  knowledge  and  consent  of  the  plaintiff,  l)ut  without 
the  knowledge  of  Spruill,  so  changed  the  note  as  to  make  it 
express  on  its  face  that  it  was  for  the  sum  of  $1,500:  and,  upon 
the  strength  of  this  alteration,  Quimby  received  from  the  plain- 
tiff the  further  sum  of  $500. 
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Sub.se<[uently,  another  note  for  the  sum  of  $1,500,  dated  Aii- 
gurit  9th,  1880,  was  executed  and  deHvered  by  Quiniby  to  the 
plaintiif.  Each  of  tliese  notes  was  payable,  by  its  terms,  one 
year  after  date. 

The  first  of  these  notes  was  destroyed  or  carried  away  by 
Quim])y,  who  left  the  State  on  the  26th  August,  1880 ;  and  a 
few  days  thereafter,  and  before  tlie  notes  were  due,  this  suit 
was  instituted,  and  an  attachment  was  sued  out  and  levied  on 
certain  property  conveyed  by  the  deed  from  Quimby  to  B.  F. 
Batchelder,  one  of  the  appellants.  There  was  a  demurrer  to 
the  bill ;  answers  by  all  of  the  defendants  denying  the  charge 
of  fraud ;  and  a  motion  to  dismiss  the  attachment. 

The  court,  however,  overruled  the  demurrer,  refused  to  dis- 
solve the  attachment,  dismissed  the  bill  as  to  all  of  the  defen- 
dants except  as  to  B.  F.  Batchelder  and  Sjiruill,  and  decreed  that 
the  conveyance  from  Quimby  to  B.  F.  Batchelder  was  fraudulent 
and  void,  and  that  the  property  thereby  conveyed  wiis  liable 
for  Quimby's  <lebts,  and  that  ISpruill  was  liable  to  the  extent 
of  $1,000,  the  amount. of  the  note  endorsed  by  him. 

The  bill  was  not  multifarious;  for,  as  was  said  by  this  court 
in  Almond  v.  Wilson^  75  Va.  623,  it  is  conunon  practice  for  a 
judgment  creditor  to  unite  in  one  bill  any  lunnber  of  pur- 
chasers claiming  different  parcels  of  land  by  separate  and  dis- 
tinct alienations.  When  the  bill  is  against  fraudulent  alienees, 
the  matter  in  litigation  is  the  fraud  charged  in  the  management 
and  disposition  of  the  debtor's  property,  in  which  charge  all  of 
the  defendants  are  interested,  though  in  diiferent  degrees  and 
proportions.  In  such  a  case,  and  the  case  at  bar  is  of  that 
character,  the  uniting  of  the  alienees  in  the  same  suit  imposes 
no  hardship  on  them  worthy  of  consideration  in  comparison 
\nth  that  which  will  be  imposed  upon  the  creditors  if  a  dif- 
ferent rule  is  adopted,  and  they  are  forced  to  pursue  in  a  sepa- 
rate suit  each  person  to  whom  the  debtor  may  have  conveyed 
any  portion  of  his  proi)ei1:y  in  pursuance  of  his  purpose  to  de- 
fraud his  creditors.  As  to  the  alienees  then,  we  think  that,  as 
Vol.  lxxx — 14 
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a  general  rule,  where  they  are  charged  with  being  parties  to  a 
fraudulent  transaction,  they  can  have  no  just  cause  of  com- 
plaint if  they  are  united  in  one  suit.  And  when,  as  in  the  case 
before  us,  a  surety  is  also  made  a  defendant,  we  think  that  he 
also  is  without  cause  of  complaint,  because  he  is  interested  in 
having  all  of  the  property  which  has  been  fraudulently  alien- 
ated recovered  and  applied  in  exoneration  of  any  liability  he 
may  have  incurred  by  reason  of  his  suretyship.  HiU  v.  Hill^ 
79  Va.  592 ;  Bump  on  Fraudulent  Conveyances  (3d  ed.),  page 
551.     The  bill  was  not  demurrable,  therefore,  on  this  ground. 

But,  as  we  have  stated,  the  notes,  in  one  of  which  an  altera- 
tion had  been  made,  were  not  due  at  the  time  of  the  institution 
of  the  suit.     The  question,  therefore,  arises  whether  such  a 
claim  constitutes  a  proper  foundation  for  a  suit.     The  suit  here 
was  doubtless  designed  to  be  what  Moncure  P.,  in   Cirode  v. 
B((chanan^  22  Gratt.  218,  styled  the  suit  in  that  case,  a  suit 
in  the  nature  of  a  foreign  attachment.     And  it  is  iiirsisted  that 
such  a  suit,  upon  such  a  claim,  may  be  maintained — first,  under 
section  2  of  chapter  175  of  the  Code  of  1873;  and  second, 
under  section  11  of  the  attachment  laws  (section  11,  chapter 
.  148,  Virginia  Code,  1873).     The  statute  first  invoked  by  the 
a])pellee  provides  that ''  a  creditor,  before  ol)taining  a  judgment 
or  decree  for  his  claim,  may  institute  any  suit  to  avoid  a  gift, 
conveyance,  transfer,  or  any  charge  upon  the  estate  of  his 
debtor  which  he  might  institute  after  obtaining  such  judgment 
or  decree,  and  that  he  may,  in  such  suit,  have  all  the  relief  in 
respect  to  such  estate  which  he  would  be  entitled  to  after  ob- 
taining a  judgment  or  decree  for  the  claim  which  he  may 
be  entitled  to  recover."     This  statute  came  under  review  in 
Walhce  v.   2Yeakh\  27  Gratt.  487.     But  there  is  nothing  in 
the  opinion  of  the  court  in  that  case,  or  in  the  terms  of  the 
statute,  which  gives  the  slightest  countenance  to  the  position 
assumed  by  the  appellee.     E(|ual]y  little  weight  is  to  be  at- 
tached to  the  suggestion  that  the  suit  may  be  maintained  under 
section  11  of  chapter  148  of  the  Code.     In  O'Br'uii  v.  Stephens^ 
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11  Gratt.  611,  Samuels  J.,  in  commenting  upon  the  amend- 
ment which  was  engrafted  upon  this  section,  as  it  stood  in  the 
Code  of  1849,  by  the  act  of  April  3d,  1852,  Session  Acts  1852, 
chapter  95,  section  1,  said  :  "The  statute  of  1852,  *  *  taken 
in  connection  with  the  statute,  Code  1849,  chapter  151,  section  1, 
gives  a  creditor  the  right,  upon  making  an  affidavit  stating  the 
amount  and  justice  of  the  claim,  that  there  is  a  present  cause  of 
action  therefor,  that  the  defendant,  or  one  of  the  defendants,  is 
not  a  resident  of  this  state,  and  that  the  affiant  believes  he  has 
estate  or  debts  due  him  within  the  county  or  corporation  in 
which  the  suit  is,  or  that  he  is  sued  with  a  defendant  residing 
therein,  to  sue  out  of  the  clerk's  office  an  attachment  against 
the  eatate  of  the  non-resident  for  the  amount  so  stated/'  Thus 
clearly  evidencing  that,  in  the  opinion  of  the  judge  (although 
the  opinion  so  expressed  was  oh(ier)^  the  claim  against  the 
non-resident  must  be  due,  or  that  no  suit  could  be  brought 
thereon.  In  this  opinion  we  concur.  Daniel  on  Attach.,  sec- 
tions 37,  38;  1  Bart.  Chy.  Pr.,  574-582.  Cirode  v.  Buchanan, 
22  Gratt..211.  It  being  then  a  prerequisite  to  the  mainte- 
nance of  the  suit  that  the  claim  asserted  shall  be  due,  and 
it  being  patent  on  the  face  of  the  bill  that  the  debt  here 
sought  to  be  enforced  was  not  due,  the  bill  was  clearly  de- 
murrable, and  should  have  been  dismissed.  It  is  not  neces- 
sary, however,  to  rest  the  case,  so  far  as  the  appellants,  Spruill 
and  Batchelder,  are  concerned,  entirely  upon  the  foregoing 
ground.  For  Spruill  was  discharged  from  all  liability  for  the 
note  for  61,000,  the  only  one  upon  which  he  was  endorser,  by 
reason  of  the  alteration  made  in  the  body  thereof,  as  the  au- 
thorities are  abundant  to  establish. 

In  NeweU  v.  Mayben^y,  3  Leigh,  254,  Tucker,  P.,  speaking  for 
the  court,  said :  "  If  it  had  appeared  that  the  alteration  was  made 
by  Mayberry,  or  any  other,  by  his  i>rocurement,  then  he  could 
never  recover  upon  this  contract,  nor  could  he  be  permitted  to 
establish  it  by  any  other  exndence,  or  to  avail  himself  of  the 
contract,  according  to  its  original  or  true  character." 
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Li  another  case,  Burks,  J.,  delivering  the  opinion  of  the 
court,  said :  ''  A  material  alteration  of  a  bond  or  note  after  its 
execution,  when  intentionally  made  by  one  having  an  interest 
in  it,  and  without  the  consent  of  the  party  bound  by  it,  in- 
validates the  instrument  as  to  such  jiarty."  This  is  the  general 
rule  to  be  deduced  from  the  authorities  at  this  day,  and  the 
chief  rea^son  of  the  rule  is  said  to  be  that  the  "alteration  de- 
stroys the  identity  of  the  contract;  and  therefore,  if  a  paity  to 
the  contract  who  has  not  consented  to  the  alteration  were  to  l)e 
held  bound  by  it,  it  would  l)e,  in  effect,  imposing  upon  him, 
against  his  will,  a  new  contract,  to  whose  terms  he  never 
agreed.  Xote  to  Woodirorth  v.  Bohk  of  Atnerica^  10  Amer. 
Decisions,  267,  and  cases  there  cited.''  Ncff  v.  Homer ^  63  Penn. 
St.  880;  Chodinrk  v.  Bistman,  58  Me.  12;  Wood  v.  SUde,  6 
AVall.  80,  and  Ai^gh  v.  .V.  W,  JIuL  Ins.  Gj.,  2  Otto,  342,  where 
Mr.  Justice  Clifford  says :  "  Authorities  to  show  that  a  material 
alteration  of  a  written  instrument  renders  it  void  are  unneces- 
sary, as  it  is  a  principle  of  universal  application.''  And  the 
doctrine  apj)lies  a  fortiori  in  favor  of  a  surety.  2  Pars,  on  B.  k 
N.  561-562.  Here  the  alteration  was  material,  for  it  increased 
the  debt  by  one-half  of  the  original  amount.  It  was  made,  if 
not  by  the  procurement  of  the  jjlaintitt*,  at  least  in  her  presence 
and  with  her  permission.  And  she  has  actually  sought  to  en- 
force the  collection,  not  simply  of  the  amount  of  her  original 
demand,  but  of  the  amount  by  which  the  note  was  increased 
as  well.  8he  must  suffer  the  consecjuences  of  her  own  folly  and 
misplaced  contidence,  for  the  rule  is  not  only  wise  but  eminently 
just  which  reijuires  that,  if  one  of  two  innocent  persons  must 
suffer  by  the  misconduct  of  a  third  person,  that  party  shall 
suffer  who,  by  his  own  act  and  conduct,  has  enabled  such  third 
person,  by  giving  him  credit,  to  practice  a  fraud  or  imposition 
upon  the  other  party.  Story  on  Agency,  sections  56,  264; 
Goodman  v.  Eostnuw,  4  N.  II.  461;  iVoi>d  v.  Sleek,  6  Wall.  82; 
m^r  V.  Crihsnn.  19  Penn.  St.  K.  123. 

Xow,  as  to  the  defendant,  B.  F.  Batchelder.     It  must  be  con- 


Digitized  by 


Google 


Batchelder  and  als.  r.  AVhite.  109 

Opinion. 

ceded — for  looking  at  the  facts  of  tlii^  case  in  the  light  of  sub- 
sequent events  no  other  conclusion  can  he  reached — that  Quinihy 
disposed  of  all  of  his  property  in  pursuance  of  an  actual  intent 
to  defmud  his  creditors.  But  it  by  no  means  follows  that  Bat- 
chelder waj5  cognizant  of  this  puri)Ose.  He  has  tiled  an  answer, 
strictly  resjionsive  to  the  bill,  in  which  he  denies,  in  the  most 
positive  and  emphatic  numner,  all  knowledge  of  or  participa- 
tion in  such  fraudulent  purpose,  and  this  answer  must  be  taken 
as  ti'ue,  unless  overthrown  by  the  satisfactory  testimony  of  at 
least  two  opposing  witnesses,  or  of  one  such  witness  with  clear, 
corroV)orating  circumstances.  1  Daniel  Chy.  Prac.  843 ;  Find 
v.  Miller  sf  Mayhew^  17  Gratt.  187;  Shnrtz  v.  Joht^sot),  28 
Gratt.  664.  Xow,  taking  the  responsive  statements  of  the 
answer  as  true,  it  is  impossible  that  we  should  hold  that 
they  are  overthrown  by  the  mere  circumstances  of  suspicion 
adduced  against  them.  Batchelder,  we  must  remember,  had 
not  the  advantages  now  possessed  by  the  court  for  reading  the 
puq>ose  and  intent  of  Quimby  in  disposing  of  his  property.  He 
held  out  to  Batchelder,  as  he  did  to  others,  an  intention  to 
change  his  business  as  the  reason  for  his  selling  out,  and  Bat- 
chelder, who  could  see  that  he  was  disposing  of  his  goods,  may 
well  have  been  deluded  into  the  belief  that  his  transactions 
were  fair.  Under  the  pleadings  and  i)r()ofs  in  the  cause,  there 
is  no  case  made  against  Batchelder. 

We  are  of  opinion  to  reverse  the  decree  of  the  corporation 
court  of  Xorfolk,  abate  the  attachment,  and  to  dismiss  the  bill, 
^^^thout  prejudice  to  any  right  which  the  ai>pellees  may  have  to 
hereafter  sue  Quimby  or  his  personal  rei>resentatives. 

Decree  reversed. 
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Central  Lunatic  Asylum  v.  Flanagan. 
January  15th.  1885. 

Practice  at  Common  X^sw— Bill  of  particulars — In  action  for  dam- 
ages, defendant's  motion  that  plaintiff  be  required  to  file  bill  of  par- 
ticulars, is  then  denied,  but  ai  next  term  it  is  allowed,  and  plaintiff 
files  the  bill,  and  trial  proceeds,  without  defendants  asking  for  time  to 
consider  of  his  defence,  he  cannot  raise  the  objection  in  the  appellate 
court. 

Construction  of  Statute — Perfected  contract.—lJnder  acts  approved 
6th  March,  1882  (Acts  188'-'82,  pages  246-249),  authorizing  the  direc- 
tors of  the  Central  Lunatic  Asylum  to  contract  for  the  erection  of  suit- 
able buildings  for  the  accommodation  of  the  colored  insane  of  this 
State,  no  written  and  signed  contract  was  required  ;  and  upon  the  ac- 
ceptance by  the  board  of  the  contractor's  bonds,  and  the  spreading 
upon  the  minutes  of  the  articles  of  agreement  between  the  partie-i,  a 
contract  was  consummated,  for  any  breach  whereof  the  party  aggrieved 
was  entitled  to  recover  damages.  And  if  the  bonds  taken  from  the 
contractor  were  of  the  required  penalty  and  conditions,  and  with  suffi- 
cient security,  it  was  immatf*rial  whether  they  were  e.xecuted  dy  the 
contractor  or  by  others. 

Practice  at  Common  l^wx— Instructions >—\x  was  not  error  in  the  court 
to  instruct  the  jury  in  such  action  that,  after  the  l)oard's  accepting  the 
plaintiff's  bund  and  furnishing  him  with  a  written  contract,  and  after 
his  executing  it  and  delivering  it  to  the  president  of  the  board,  the 
pre-;iclent's  failure  to  execute  it  could  not  deprive  the  plaintiff  of  any 
right  niKler  the  contract;  and  that  if  ihei^eafter,  without  any  fault  on 
plaintiffs  part,  the  defendant  board  prohibited  or  prevented  him  fiom 
fulfilling  the  contract  they  should  find  for  the  plaintiff  for  the  labor  done, 
the  money  expended,  the  materials  furnished,  and  the  profits  he  would 
have  realized  in  the  performance  of  the  contract,  had  he  been  permitted 
to  fulfill  it.  Cotn'rs  Sinkiuq;  Fund  v.  Kendall  Bank-Note  Co.y  79  Va. 
.  Idem — Instructions.  — Whew  instructions  given  cover  the  entire  case  and 
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properly  submit  it  to  the  jury,  it  is  not  error  to  refuse  to  give  others. 
Laber  v.  Cooper^  7  VValL  5(k).  It  is  safest,  however,  for  the  court  to 
give  instructions  asked  for  when  they  correctly  propound  the  law  and 
are  relevant  to  any  evidence  in  the  case.  Hopkins  v.  Richardson,  9 
Gratt.  485. 

Error  to  Judgment  of  oirciiit  eouit  of  Richmond  city,  ren- 
dered 19th  January,  1884,  in  an  action  of  assumpsit,  wherein 
Madison  Flanagan  was  phuntiff,  and  the  l)oard  of  directors  of 
the  Central  Lunatic  Asylum  were  defendants.  The  object  of 
the  suit  was  to  recover  damages  for  the  breach  of  a  certain 
contract.  The  jury  found  for  the  plaintiff,  and  assessed  his 
damages  at  ^6,159.50.  During  the  trial  the  defendant  excepted 
to  sundry  rulings  of  the  court,  and  after  the  rendition  of  the 
verdict  moved  to  set  it  aside  as  being  contrary  to  the  law  and 
the  evidence;  but  the  motion  was  overruled,  and  the  court  en- 
tered judgment  according  to  the  verdict.  To  which  judgment 
the  defendant  board  obtained,  from  one  of  the  judges  of  this 
court,  a  writ  of  error  and  supersedeas. 

Opinion  states  the  case. 

Attomet/' General  F.  S.  Blair,  for  the  plaintiff  in  error. 

W.  M.  FUinarjan,  W.  W.  Ojsh*/,  and  Eflr/ar  Allan,  for  the  de- 
fendant in  error. 

Lewis,  P.,  delivered  the  opinion  of  the  court. 

This  is  a  writ  of  error  to  a  judgment  of  the  circuit  court  of 
the  city  of  Richmond.  The  facts  of  this  case  are  few,  and  the 
principles  of  law  applicable  thereto  well  settled.  Pursuant  to 
an  act  of  the  legislature,  approved  March  Gth,  1882,  and 
amended  and  rcenacted  the  same  day  (Acts  1881-'82,  p.  24(j, 
el  seq.),  the  plaintifts  in  error,  on  the  22d  day  of  August,  1882, 
directed  the  president  of  the  board  to  make  proper  advertise- 
ment for  bids  for  the  erection  of  a  new  asylum  building.  Ad- 
vertisement was  duly  made,  and  at  a  subsecjuent  meeting  of  the 
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board,  when  the  bids  were  opened,  the  bid  of  the  defendant  in 
error,  for  the  proposed  brick  and  carpenter  work,  was  ae- 
cejited.  The  price  bid  and  accepted  wa«:  For  the  brick  work, 
^24,995.50;  ajid  for  the  can>enter's  work,  $24,480.50.  By  the 
provisions  of  the  act  aforesaid,  the  directors  were  required  to 
take  bonds,  with  sufficient  security,  trom  the  person  or  persons 
contracting  for  the  work,  in  the  penal  sum  of  $20,000.  With 
this  requirement  the  parties  complied,  the  defendant  in  error 
executing  bond  with  sureties  in  that  sum,  upon  being  informed 
of  the  acceptance  of  his  bid  by  the  board.  Afterwards,  to-wit, 
on  the  28d  day  of  October,  1882,  the  defendant  in  error  was  in- 
formed by  letter,  ti'om  the  chairman  of  the  building  committee, 
that  he  was  desired  by  the  committee  to  furnish  "  more  res[>on- 
sible  bondsmen  ''  within  the  next  ten  days.  To  this  letter  he 
replied  as  follows:  "  Without  waiving  any  right  I  now  have  in 
the  premises,  I  would  offer  you,  in  response  to  your  recpiest, 
the  enclosed  bond,  on  which  are  the  names  of  J.  C.  Wool  and 
Edgar  Allan."  This  bond  was  in  a  penalty  of  $13,000,  and, 
like  the  first  bond,  was  with  condition  for  the  faithftil  jK^r- 
formance  of  the  work  for  which  the  bids  of  Flanagan,  the  de- 
fendant in  error,  had  l)een  accepted.  This  bond,  along  with 
the  first  bond,  was  approved  and  accepted  by  formal  resolution 
of  the  board  of  directors,  at  a  meeting  held  on  the  30th  of  the 
same  liionth.  And  at  the  same  meeting  articles  of  agreement 
between  the  board  on  the  one  hand  and  Flanagan  on  the  other, 
with  sjjecifications  attached,  were  spread  at  large  on  the  min- 
utes of  the  board,  (copies  of  these  articles  were  ordered  to  be 
made  for  the  signatures  of  the  president  and  Flanagan.  The 
latter  signed  the  copy  presented  to  him,  which  was  thereupon 
forw^arded  by  the  secretary  to  the  president,  to  be  also  signed 
by  him.  But,  being  called  from  the  State  at  the  time,  he  did 
not  sign  it,  though  he  testified  that  he  would  have  done  so  if 
he  had  received  the  paper  before  his  departure  from  the  State. 
The  articles  of  agreement  and  specifications  contained  in  ftill 
the  terms  of  the  contract  between  the  parties,  and  it  appears 
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from  Flanagan's  testimony  that,  after  the  adjournment  of  tlie 
meeting  of  the  board,  at  which  his  bonds  had  been  accepted 
and  approved,  and  on  the  same  day,  he  was  instructed  by  various 
members  of  the  board  "  to  push  ahead  with  the  work,"  which 
he  soon  thereafter  proceeded  to  do.  It  appears,  ft'om  tlie  min- 
utes of  the  board,  that  at  a  meeting,  the  day  after  the  accept- 
ance of  the  bonds  of  the  contractor,  a  resohition  to  reconsider 
the  action  by  which  the  bonds  had  been  accepted  was  rejected, 
and  of  this  action,  it  seems,  Flanagan  was  promptly  informed. 
Afterwards,  however,  at  a  meeting  of  the  board,  on  the  13th 
December,  it8  previous  action  in  respect  to  the  acceptance  of 
the  bonds  wa«,  on  motion,  set  aside  and  annulled;  and,  there- 
upon, it  was  resolved  ''that  Madison  Flanagan  be  allowed  until 
the  10th  day  of  Januarv%  1883,  to  give  a  new  bond  as  con- 
tractor in  the  sum  of  $12,000,  to  be  approved  by  the  building 
committee  and  the  board,"  ete.  After  being  informed  of  this 
action,  a  bond  in  the  required  i>enaltv  of  $1 2,000,  signed  by  C. 
H.  Hannan  and  W.  W.  Flanagan ,*^'a8  fiirnished  by  Flanagan, 
the  condition  being  to  make  good  anv  liability  that  might 
thereafter  "be  adjudged  against  the  said  Madison  Flanagan 
and  his  sureties"  on  the  former  bonds,  to  the  extent  of  twelve 
thousand  doUai's.  In  a  letter  to  the  board,  transmitting  this 
bond,  under  date  of  January  1,  1883,  and  referring  to  its  reso- 
lution requiring  it,  Flanagan  said:  "Permit  me  to  say  that  I 
do  not  concede  your  right  to  annex  the  last  recpiirement  as  to 
a  bond,  and  against  it  I  respectfully  enter  my  protest,  main- 
taining and  holding,  aa  I  do,  that  our  mutual  promises  and 
agreements  are  now  binding  upon  both  of  us.  *  *  *  With 
the  mldition  of  these  names  (on  the  bond  now  ftirnished),  I  am 
prepared  to  show  that  I  have  given  security  upon  a  penalty  of 
$12,000,  which  is  far  in  excess  of  $100,000,  and  I  would  sub- 
mit that  your  repeated  demands  might  have  operated  harshly, 
but  for  my  ready  ability  to  go  far  beyond  my  present  showing 
Jis  to  endorsers.  I  hav^e  not  understood  your  last  recpiest  as  a 
direction  to  suspend  work,  and  have  continued  to  prosecute  the 
Vol.  lxxx — 15 
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same  as  fust  as  the  weather  would  peraiit,  and  have  completed 
the  frames  for  the  cellar." 

But  it  would  seem  that  the  board  was  not  yet  satisfied  ;  and, 
accordingly,  at  a  meeting  held  on  the  19th  January,  it  was  re- 
solved that  Madison  Flanagan  be  dismissed  from  the  work,  and 
that  advertisement  be  made  for  new  bids.  It  is  true  there  was 
oral  testimony  that  the  resolution  was  erroneously  entered  by 
the  secretary.  For  the  board  it  was  contended  that  this  action 
was  in  consequence  of  the  failure  of  Flanagan  to  furnish  bond 
and  security  according  to  the  requirements  of  the  board.  J3ut, 
in  the  view  we  take  of  the  case,  the  result  is  th(?  same. 

In  consequence  of  this  termination  of  the  relations  between 
the  i)arties  the  present  suit  was  brought,  in  which  the  ])laintiif 
claims  damages  to  the  amount  of  S2o,000.  The  case  was  fully 
heard,  and  resulted  in  a  verdict  and  judgment  for  the  plaintift' 
for  $6,159.50. 

At  the  trial  the  defendants  asked  for  thirteen  instructions,  all 
of  which  were  refused,  and  ih  the  petition  to  this  court  there 
are  no  less  than  sixteen  errors  assigned,  with  an  intimation  of 
"other  errors  to  be  assigned  at  bar." 

It  is  wholly  unnecessary  to  consider  these  various  assign- 
ments in  detail.  The  general  principles  applicable  to  them  all 
will  be  stated,  and  by  which  the  judgment  must  be  controlled. 

It  is  insisted,  first,  that  the  circuit  court  erred  in  refusing  to 
require  the  plaintiif,  on  the  defendant's  motion,  to  file  a  bill  of 
particulars.  It  appears  that  the  motion  was  denied  at  the  term 
at  which  it  was  made,  but  at  the  next  term,  and  before  trial, 
the  plaintiif  appeared  and  filed  a  bill,  in  which  the  items  of  his 
claim  were  fully  and  clearly  set  out.  Thereui)on,  if  the  de- 
fendants desired  time  for  the  preparation  of  their  defence,  an 
application  to  the  circuit  court  for  a  postponement  of  the  trial 
ought  to  have  been  made.  And  as  no  such  application  w^as 
there  nuide,  the  objection  now  raised  here  cannot  avail. 

There  can  be  no  reasonable  doubt  that,  upon  the  acceptance 
of  the  plaintilf's  bonds,  and  the  spreading  upon  the  minutes  of 
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the  board  the  articles  of  agreement  between  the  parties,  a  con- 
tract was  consummated,  for  the  breach  of  which  the  plaintiff 
wae  entitled  to  recover  damages.  The  statute  required  bond 
in  a  certain  penalty,  wdth  sufficient  security,  to  be  taken  from 
the  contractor;  but  did  not  require  that  a  contract  between  the 
parties  should  be  reduced  to  writing  and  signed.  The  terms  of 
the  contract  had  been  agreed  upon  when  the  articles  were 
signed  by  the  plaintiff,  and  there  was  nothing  further  for  him 
to  do  but  to  proceed  with  the  prosecution  of  the  work  he  had 
undertaken.  The  testimony  shows  that  the  first  bond  was 
probably  "  suflicient  security ;  "  but  if  there  was  any  doubt  as 
to  the  sufficiency  of  the  securitj*,  the  second  bond,  which  was 
afterw^ards  furnished,  and  which  was  formally  approved  by  the 
board,  afforded  a  security  which  would  seem  to  have  been 
ample.  At  all  eyentis  there  is  no  testimony  whatever  in  the 
record  to  the  contrary.  And  in  respect  to  the  last  (or  third) 
bond,  the  proof  is  overwhelming  that  the  signers  were  men  of 
means  far  more  than  sufficient  to  eiisily  discharge  the  amount 
of  the  penalty  in  which  the  bond  was  executed.  The  objection 
urged  by  the  Attorney-General  to  the  validity  of  the  second 
and  third  bonds,  because  neither  was  in  the  penalty  of  $20,000, 
and  the  last  was  not  executed  by  the  contractor,  is  not  well 
founded.  The  object  of  the  statute  under  which  the  parties 
were  proceeding  was  to  require,  as  its  terms  import,  a  bond  in 
a  penalty  of  $20,000,  with  security,  to  be  taken ;  but  there  is 
no  requirement  that  the  bond  shall  be  executed  by  the  con- 
tractor himself.  The  interests  of  the  Stat^  are  protected  if  the 
security  is  sufficient,  whether  the  bond  is  executed  by  the  con- 
tractor or  not;  aftd  therefore  the  language  of  the  act  is  that 
lx>nd  shall  be  taken  from  the  contractor,  which  does  not  neces- 
sarily imply  that  it  shall  be  executed  by  the  contractor. 

In  the  present  case  the  first  bond  was  signed  l)y  the  con- 
tractor, and  was  in  a  penalty  of  $20,000,  as  required  by  the 
statute,  and  the  second  and  third  were  intended  simply  to 
strengthen  the  security  of  that  bond.     And  that  they  were  valid 
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obligations  for  that  purpose,  in  view  of  the  general  powers  of 
the  board  to  contract,  etc.,  there  can  be  no  doubt.  Code  1873, 
page  715. 

The  requirements  of  the  statute  in  respect  to  taking  bond 
were,  therefore,  fully  complied  with,  and  the  court  properly  in- 
structed the  jury  as  follows :  "  If  the  jury  believe  that,  after  the 
action  of  the  board  of  the  a*<ylum  of  October  30th  and  October 
Slst,  1882,  in  accepting  the  bonds  of  the  plaintitt*  and  in  pre- 
scribing the  form  of  contract,  the  plaintift'  was  ftirnished  with  a 
written  contract  in  such  form,  and  that  he  executed  it  by  his  own 
signature  and  delivery  to  the  president  of  the  board,  then  it  be- 
came the  duty  of  the  president  to  execute  it  on  behalf  of  the 
board,  and  Ins  failure  to  do  so  could  not  deprive  the  plaintiff  of 
any  rights  under  the  contract,  and  if  thereafter,  \vithout  any 
fault  on  the  part  of  the  plaintitt',  the  defendants  prohibited  or 
prevented  him  from  fulfilling  the  contract,  they  should  find  for 
the  plaintiff." 

Xor  did  the  court  err  in  instructing  the  jury  that  if  they  be- 
lieved, from  the  evidence,  that  the  plaintift'was  entitled  to  re- 
cover, they  should  allow  a  reasonable  sum  for  work  and  labor 
done,  money  expended  in  the  j performance  of  the  contract,  and 
materials  furnished,  and,  in  addition,  an  equivalent  sum  for  the 
profits  which  lie  would  hare  realized  from  the  performance  of  the 
contract  if  he  had  been  permitted  to  execute  it.  This  was  en- 
tirely right.  The  subject  has  been  recently  considered  by  this 
court,  in  the  case  of  The  Comrimsiovei\'i  of  the  Sinkirig  Fttnd  v. 
The  Kendedl  Bank-Note  Cornpanf/,  79  Va.,  563,  in  which,  after 
a  review  of  the  authorities  by  Judge  Lacy,  who  delivered  the 
opinion,  the  law  was  declared  to  be  as  stilted  to  the  jurv  by  the 
circuit  court. 

By  these  instructions  the  law  of  the  case  was  fully  and  cor- 
rectly propounded  to  the  jury,  and,  upon  the  evidence,  we  are 
of  opinion  that  the  verdict  is  right  and  ought  not  to  b^  dis- 
turbed. It  is  well  settled  that  when  instructions  are  given 
which  cover  the  entire  case,  and  which  properly  submit  the 
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case  to  the  jury,  it  is  not  error  to  refuse  to  give  others,  even 
though  in  point  of  law  they  are  correct.  Laber  v.  Cooper^  7 
Wall.  565.  It  is  safest,  however,  for  the  court  to  give  instruc- 
tions asked  for  when  they  correctly  propound  the  law  and  are 
relevant  to  any  evidence  in  the  case.  Hopkhts  v.  Richardson^  9 
Gratt.  485 ;  4  Minor's  Inste.  Pt.  I,  page  747,  and  cases  cited. 

What  has  been  said  sufficiently  disposes  of  the  several  as- 
signments of  error  in  the  petition,  and  requires  an  affiimance 
of  the  judgment  of  the  circuit  court. 

Judgment  affirmed. 
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Brown,  Davis  &  Co.  v.  Greenhow,  Treasurer. 
January  29th,  1885. 

1.  Practice  AT  .Common  Law — Coupons — Tax-payers^  remedy — Assump- 

sit.— Assumpsit  against  collecting  officer  is  the  proper  remedy  of  a  tax- 
payer to  recover  money  paid  by  him  for  taxes,  after  collector's  refusal 
to  accept  coupons  tendered  in  payment  tnereof,  under  act  approved 
January  26th,  1882.    Act*?  1881-'82,  page  37. 

2.  Idem — Pleading— Special  counts — Common  counts,— In  the  declaration 

to  speaal  counts  alleging  the  tender  of  tax-receivable  coupons  to  pay 
the  tax,  and  the  defendant's  refusal  to  accept  the  coupons,  and  the  lat- 
ter's  proceeding  to  collect  the  tax  in  money,  when  payment  thereof 
was  made  under  protest,  the  common  counts  for  money  had  and  re- 
ceived, &c.,  may  be  added. 

3.  Idkm— Judgment  against  State,— The  action  under  this  statute  is  in  form 

against  the  collector ;  but  being  to  recover  a  demand  growmg  out  of 
his  acts  done  colore  officii^  is  substantially  against  the  Commonwealth, 
and  the  judgment  is  likewise. 

Error  to  judgment  of  circuit  court  of  Riclmiond  city,  rendered 
26th  December,  1883,  in  an  action  of  assumpsit,  wherein  Brown, 
Davis  &  Co.  were  plaintiffs,  and  Samuel  C.  Greenhow,  treas- 
urer of  \\\^  city  of  Richmond,  was  defendant. 

The  plaintiffs  being  assessed  with  $600,  license-tax  for  1883, 
tendered  past-due  tax-receivable  coupons,  cut  from  bonds  issued 
by  the  State,  in  payment  thereof.  The  said  treasurer  refused 
to  receive  them,  and  proceeded  to  collect  the  tax  in  money. 
Then  the  plaintiffs  paid  the  tax  in  money,  under  protest,  and 
in  pursuance  of  the  act  of  26th  Januaiy,  1882,  brought  his  ac- 
tion to  recover  the  money  so  paid.     The  defendant  demurred 
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to  the  declaration.     The  circuit  court  sustained  the  demurrer. 
To  the  judgment  the  plaintiffs  obtained  a  writ  of  error. 

Christian  ^  Christian^  for  the  plaintiff  in  error. 

A ttomei/' General  F,  S.  Blcdr^  for  the  defendant  in  error. 

Lewis,  P.,  delivered  the  opinion  of  the  court. 

By  an  act  approved  January  26th,  1882,  entitled  "  an  act  to 
provide  for  the  more  efficient  collection  of  the  revenue  to  sup- 
port government,  maintain  the  public  schools,  and  to  pay  in- 
terest on  the  public  debt,"  and  which  took  effect  on  the  Ist  day 
of  December  of  that  year,  it  is  enacted  as  follows:  Section  1. 
"  That  the  several  tax  collectors  of  this  Commonwealth  shall 
receive,  in  discharge  of  the  taxes,  license  taxes,  and  other  dues, 
gold,  silver.  United  States  treasury  notes,  national  bank  cur- 
rency, and  nothing  else :  pro\nded  that  in  all  cases  in  which  an 
officer  charged  by  law  with  the  collection  of  revenue  due  the 
State  shall  take  any  steps  for  the  collection  of  the  same,  claimed 
to  be  due  fi'om  any  citizen  or  tax-payer,  such  person  against 
whom  such  step  is  taken,  if  he  conceives  the  same  to  be  un- 
just or  illegal,  or  against  any  statute,  or  to  be  unconstitutional, 
may  pay  the  ^ame  under  protest,  and  under  such  payment  the 
officer  collecting  the  same  shall  pay  such  revenue  into  the  State 
treasury,  giving  notice  at  the  time  of  such  payment  to  the 
treasurer  that  the  same  was  paid  under  protest.  The  person  so 
pa\dng  such  revenue  may  at  any  time  within  thirty  days  after 
making  such  payment,  and  not  longer  thereafter,  sue  the  said 
officer  so  collecting  such  revenue  in  the  court  having  jurisdic- 
tion of  the  parties  and  amounts.  If  it  be  determined  that  the 
same  was  wrongfully  collected,  for  any  reason  going  to  the 
merits  of  the  same,  then  the  court  trying  the  ease  may  certify 
of  record  that  the  same  was  wrongfully  paid,  and  ought  to  be 
refimded  ;  and  thereupon,  the  Auditor  of  Public  Accounts  shall 
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issue  his  proper  warrant  for  the  same,  wliieh  shall  be  paid  in 
preference  to  other  claims  on  the  tre{u*ury,  except  such  as  have 
priority  by  constitutional  requirement.  *  *  *  jj^  ^U  j^uch 
cases,  if  the  court  certify  of  record  that  the  officer  defendant 
acted  in  good  faith  and  diligently  defended  the  action,  tlie 
necessary  costs  incurred  by  him  shall  be  taxed  to  and  paid  by 
the  State,  its  in  criminal  cases."     Acts  1881-'82,  p.  37,  tt  seq. 

The  plaintitts  in  error  were  merchants  doing  business  in  this 
city,  and  as  such,  were  duly  assessed  with  a  license  tax  for  the 
year  1883,  amounting  to  the  sum  of  $600.  The  declaration 
avers  that,  in  payment  of  this  tax,  they  tendered  to  the  de- 
fendant in  error,  the  treasurer  of  the  city  of  Kichmond,  the  of- 
ficer charged  by  law  with  its  collection,  certain  genuine  past- 
due  tax-receivable  coupons,  cut  from  the  genuine  bonds  of 
the  State,  and  receivable  for  taxes  due  the  State,  amounting 
to  the  sum  of  $600.  The  declaration  then  proceeds  iis  follows  : 
"And  the  plaintiffs  aver  that  from  thence  hitherto  they  have 
l)een,  and  still  are,  ready  to  pay  to  the  said  defendant,  or  to  any 
other  person  authorized  by  law  to  receive  the  same,  the  said 
$600  in  coupons  in  lidl  of  said  taxes,  and  they  now  bring  the 
same  into  court,  here  ready  to  be  paid  to  said  defendant,  or  to 
any  one  authorized  by  law  to  receive  the  same  for  the  State. 
But  the  plaintiffs  aver  that  the  said  defendant,  then  and  there, 
and  has  at  all  times  since,  refused  to  receive  said  S600  in 
coupons  tendered  by  them,  as  aforesaid,  for  said  taxes,  and 
then  atul  there  demanded  payment  of  the  same  in  money  alone, 
viz. :  in  gold,  silver,  United  States  treasury  notes,  or  national 
bank  notes;  and  upon  said  plaintiffs'  refusing  to  pay  in  money 
alone,  as  demanded  by  the  said  defendant,  he,  the  said  defend- 
ant, then  and  there  proceeded  to  take  steps  against  the  plain- 
tiffs for  the  collection  of  said  taxes  in  gold,  &c.  Whereupon,  and 
within  thirty  days,  before  the  commencement  of  this  action, 
the  said  plaintiffs  paid  to  the  said  defendant,  under  protest,  the 
amount  of  said  taxes  in  money  alone,  \'iz. :  $600  in  gold,  silver, 
United  States  treasuiT  notes,  and  national  bank  notes,  as  re- 
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quired  by  tlie  said  defendant,  and  reBerved  the  right  to  recover 
the  said  amount  so  paid  under  protest,"  etc.  In  addition  to  the 
first  or  special  count,  the  declaration  also  contains  the  common 
counts  in  assumpsit  in  the  usual  form.  The  defendant  de- 
murred, and  the  circuit  court  overruled  the  demurrer  as  to  the 
common  counts,  but  sustained  the  same  "  as  to  the  whole  de- 
claration, and  to  the  iirst  coimt  thereof."  And  the  plaintiife 
not  asking  to  amend  the  declaration,  it  was  "considered  by  the 
court  that  the  plaintiffs  take  nothing  by  their  bill,  and  that  the 
defendant  go  thereof  without  day,"  etc.  To  this  judgment, 
which  was  pronounced  on  the  26th  December,  1883,  a  writ  of 
error  was  awarded  by  one  of  the  judges  of  this  court. 

The  tax  assessed  against  the  plaintifts  being  a  license  tax, 
the  treasurer  wfus  authorized  by  law  to  distrain  for  the  same  as 
soon  as  the  assessor's  list  was  placed  in  his  hands  for  collec- 
tion. In  this  respect  the  case*  is  unlike  the  attempted  collec- 
tion of  the  general  propeii:y-tax,  which  the  various  collecting 
officers  are  not  authorized  to  take  steps  to  collect  before  the 
first  day  of  December  in  any  year.  This  being  so,  the  special 
count  alleges  the  tender  of  tax-receivable  coupons  in  i)ayment 
of  the  tax  due  by  the  plaintiffs,  the  refusal  of  the  defendant  to 
receive  the  coupons,  and  that  the  latter  thereupon  proceeded  to 
take  steps  to  collect  the  tax  in  money,  when  payment  thereof 
was  made  under  protest.  It  also  brings  into  court  the  identi- 
cal coupons  rejected  by  the  officer,  "  ready  to  be  paid  to  the  de- 
fendant, or  to  any  one  authorized  by  law  to  receive  the  same 
for  the  State;"  and,  in  shoii:,  it  sets  forth  all  the  facts,  the  ex- 
istence of  which,  under  the  statute,  is  essential  to  the  i>laintifis' 
right  to  recover. 

The  statute  does  not  prescribe  the  nature  of  the  suit  to  be 
brought  by  the  dissatisfied  tax-payer,  but  it  is  evident  that  an 
adton  of  some  sort  was  contemplated  by  the  legislature.  Thus, 
the  act  proNndes  that  where  jndgmait  is  rendered  for  the  de- 
fendant, costs  shall  be  taxed,  etc. ;  and  provision  is  also  made 
for  the  payment  by  the  State  of  the  defendant's  necessary  costs, 
Vol.  lxxx — 16 
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when  the  court  certifies  that  he  has  "  acted  in  good  faith  and 
diligently  defehded  the  action,*^  etc.  It  is  plain,  therefore,  that 
a  common  law  action  was  contemplated,  and  it  is  equally  plain 
that  an  action  of  asmmpsit  for  money  had  and  received  against 
the  officer,  whose  conduct  is  conceived  to  be  wrongful,  is  the 
appropriate  remedy.  (By  an  amendatory  act,  passed  since  the 
present  case  was  brought  to  this  court,  the  suit  is  now  required 
to  be  commenced  by  a  petition  filed  at  rules.  Acts  1883-'84,  p. 
527.)  It  has  long  been  settled  tliat  asmmpsit  will  lie  to  recover 
money  illegally  exacted  as  and  for  duties  or  taxes,  where  paid 
under  protest,  or  with  notice  of  an  intention  to  contest  the 
claim,  unless  expressly  or  impliedly  prohibited  by  statute. 
Eliott  V.  Swarticoid,  10  Pet.  137;  Beud  v.  Hoyt,  13  Id.  263; 
Oiry  V.  Curtis,  3  How.  236 ;  OVy  of  Phihuhlphki  v.  The  Col- 
lector,  5  Wall.  720.  It  will  lie  in  general  whenever  the  de- 
fendant has  received  money  wlrich  is  the  pro]>erty  of  the  plain- 
titt',  and  which  the  defendant  is  obliged  by  the  ties  of  natural 
justice  and  equity  to  refund ;  2  Rob.  Pr.  (new  ed.),  449,  473. 
It  is  true  that  the  collecting  officer  is  recjuired  to  pay  into  the 
treasury  all  money  collected  by  him,  gixing  notice  of  the  fact 
when  any  part  of  it  is  paid  by  the  tax-payer  under  protest,  and 
consequently  it  cannot  be  said,  in  a  case  like  the  present,  that 
there  is  in  the  defendant's  hands  any  money  of  the  plaintifts 
which  ej'  etpio  et  bono  he  ought  to  refund.  But  the  suit  contem- 
plated by  the  statute,  although  nominally  against  the  officer,  is 
virtually  against  the  State  itself;  and  hence  it  is  provided  that, 
if  it  be  determined  that  the  money  sought  to  be  recovered  was 
wrongfully  collected  and  ought  to  be  refunded,  and  the  court 
trying  the  case  shall  so  certify,  the  Auditor  shall  forthwith  is- 
sue his  warrant  for  the  same,  which  shall  be  paid  in  preference 
to  other  claims  on  the  treasury,  except  such  as  have  priority  by 
constitutional  recpiirement.  It  is  ])lain,  therefore,  that  a  per- 
sonal judgment  against  the  officer  is  not  contemplated  by  the 
statute,  but  that  circumstance  cannot  affi'ct  the  right  to  main- 
tain an  action,  however  great  a  departure  from  the  ordinary 
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practice  such  a  form  of  procedure  may  be.  It  is  a  sufficient 
answer  to  the  objections  which  were  sustained  by  the  circuit 
court,  that  the  form  of  proceeding  suggested  by  the  counsel  for 
plaintiffs  is  sanctioned  by  the  legislature,  whose  power  in  re- 
spect to  such  matters  is  supreme. 

It  is  next  insisted  that  inasmuch  as  the  defendant,  in  reject- 
ing the  coupons  tendered  by  the  plaintiffs,  acted  pursuant  to 
the  mandate  of  the  statute,  the  propriety  of  his  action  cannot 
be  questioned  in  a  suit  brought  under  the  provisions  of  the 
'  statute.  In  other  words,  that  the  plaintifts  cannot  claim  the 
benefit  of  the  right  to  sue  under  the  act,  and  at  the  same  time 
deny  the  constitutionality  of  its  recjuirement  that  taxes  shall 
be  paid  in  coin  or  notes  only. 

This  objection  is  satisfactorily  answered  by  the  language  of 
the  act  itself,  wliich  gives  to  the  tax-payer,  who  pays  imder 
protest,  the  right  to  sue  if  he  conceives  the  stei>s  taken  against 
him  to  be  xcujast  or  m}oort:<titHt(on(d,  and  directs  the  money  to  be 
reftinded  if  it  be  determined,  for  any  reason,  going  to  the  merits 
of  the  ease,  that  the  same  was  wrongftdly  collected,  etc. 

It  is  only  necessary  to  say  ftirther  that  the  dechiration  through- 
out is  against  the  defendant  in  his  official  character  (/.  t\,  to  re- 
cover a  demand  growing  out  of  his  acts  atlore  officii)^  and  that 
the  insertion  of  the  common  counts  is  not  only  free  from  objec- 
tion, but  is  in  accordance  with  the  usual  practice. 

The  judgment  must  therefore  be  reversed,  the  demurrer 
overruled,  and  the  case  remanded  for  further  jiroceedings. 

JlD<iMENT    reversed. 
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Richardson  v.  The  Commonwealth. 

January  15th,  1885. 

1.  Criminal  Proceedings — Fif««^.— Indictment  not  sustained  without 
proof  that  offence  was  committed  in  county  wherein  venue  is  laid ;  but 
a  strong  presumption  thereof  raised  by  the  evidence  suffices. 

Error  to  jiiclorment  of  circuit  eoiiit  of  Henry  county,  on  an 
indictment  against  B.  F.  Richardson  for  tlie  murder  of  Albert 
Kichardson.  The  iury  found  accu.^ed  oruiltv  of  voluntary  man- 
slaughter,  and  fixed  his  term  of  imprisonment  in  the  peniten- 
tiary at  five  years.  Prisoner's  motion  that  the  verdict  be  set 
aside  and  a  new  trial  awarded  him  being  overruled,  the  court 
entered  judgment  according  to  the  verdict.  To  which  the 
prisoner  excepted,  and  obtained  from  one  of  the  judges  of  this 
court  a  writ  of  eiTor  and  Sffpcrseihf/.'s, 

\Vm.  M,  Pfi/io)(,  for  the  prisoner. 

Attornoj-Gcnerdl  F.  S,  BhiM\  for  the  Commonwealth. 

Lewis,  P.,  delivered  the  opinion  of  the  court. 

Of  the  various  errors  assigned  it  is  necessary  to  notice  one 
only,  namely — the  refusal  of  the  circuit  court  to  set  aside  the 
verdict  and  grant  the  prisoner  a  new  trial. 

The  offence  is  alleged  in  the  indictment  to  have  been  com- 
mitted in  the  county  of  Henry ;  Init,  as  appeal's  fi'om  the  cer- 
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tilieate  of  facts  proven,  no  proof  as  to  the  venue  was  submitted 
to  the  jur}'.  The  motion  for  a  new  trial  ought,  therefore,  to 
have  been  granted.  An  indictment  cannot  be  sustained  with- 
out proof  that  the  offence  was  committed  in  the  county  where 
the  venue  is  laid  2  East's  P.  C.  992;  1  Chitt.  Crim.  Law, 
557;  Gordon  v.  The  State,  4  Mo.  375;  Brown  v.  The  State,  27 
Ala.  47;  Hohrnan  v.  The  State,  13  Ark.  105;  mcell  v.  The 
State,  6  Yerger,  364. 

It  has  been  held,  however,  that  if  the  evidence  raises  a  vio- 
lent presumption  that  the  offence  was  committed  in  the  county 
mentioned  in  the  indictment,  it  will  be  sufficient.  The  State 
V.  Barns,  48  Mo.  438.  In  that  case  the  prisoner  was  indicted 
for  murder  alleged  to  have  been  committed  in  the  county  of 
St.  Louis.  At  the  trial  the  witnesses  all  si)oke  of  the  crime  as 
having  been  committed  on  a  certain  street,  and  a  diagram  was 
exliibited  showing  the  locati<m  of  the  house;  but  it  was  not 
ex]»ressly  stated  that  the  street  was  in  the  city  of  St.  Louis. 
The  court  instructed  the  jury  that  if  they  believed  from  the 
e\idence  that  the  prisoner  killed  the  deceased  in  the  county  of 
St.  Louis,  then  they  should  tind  him  guilty,  etc.  He  was  con- 
victed and  sentenced  to  be  executed,  and  on  appeal  the  judg- 
ment was  affirmed.  See  also  1  A\Tiart.  Crim.  Law,  sec.  601; 
1  Bishop's  Crim.  Proc,  sec.  107.  But  as  no  such  presumption 
is  raised  by  the  evidence  in  the  present  case,  the  judgment 
must  be  reversed,  and  the  case  renumded  for  a  new  trial. 

Judgment  reversed. 
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Bates  and  als.  v.  Brown  and  als. 

January  L5th.  LSSo. 

1.  Practice  in  Chancery— Prema/ure  hearing-  on  merits. — Where,  in 
suit  to  remove  encumbrance  of  a  satisfied  trust-deed,  on  demurrer,  the 
bill  is  held  to  present  a  case  meet  for  equity,  and  exhibits  are  filed 
tending  to  support  such  case,  and  the  answer  denies  the  identity  of  the 
property  claimed  by  plaintiff  with  the  property  which  had  been  con- 
veyed to  him,  it  is  error  for  the  court  to  determine  the  question  of  iden- 
tity on  the  pleadings  and  exhibits  without  giving  the  parties  full  oppor- 
tunity to  take  all  desired  testimony.  Though  the  bill  and  exhibits  may 
not,  yet  witnesses  might  establish  the  identity. 

Appeal  from  (lec-ree  of  cliancery  coiiit  of  Kirhmond  citv,  en- 
tered 9tli  Deocinber,  1876,  in  suit  of  Ilenrv  liates  and  otliei*s, 
heirs  at  law  of  Micajah  Bates,  deceased,  ]»laintifts,  asrainst 
Patrick  \V.  Brown  and  others,  heirs  of  James  l^rown,  senior, 
.deceased,  defendants.  Plaintitts  claimed  that  James  Brown, 
senior,  conveyed  all  the  interests  of  every  kind  which  might 
result  to  him  in  a  certain  parcel  of  land  near  Bacon  Quarter 
Branch,  in  Henrico  county,  and  certain  other  proi>em',  hy  deed 
of  6th  Au<^ust,  1825,  to  Samuel  Taylor,  trustee;  that  hy  deed 
of  23d  May,  1844,  said  trustee  conveyed  to  Thomas  F.  Crew  all 
the  land  and  all  the  right  to  land  in  law  and  ecpiity  near  Bacon 
Quarter  Branch,  which  had  been  conveye<l  to  him  by  said 
Brown;  that  said  land  is  in  DuvalFs  addition,  and  consists  of 
thirty-nine  lots  designated  by  certain  named  numbei>i;  that  by 
deed  dated  27th  February,  1854,  said  Crew  conveyed  the  same 
to  Micajah  Bates,  senior,  the  ancestor  of  the  plaintiffs,  who  died 
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in  July,  1861,  intestate;  tliat  part  of  said  land  was  sold  for 
taxes,  and  the  tax-title  thereto  conveyed  to  the  purchaser,  Isaac 
A.  Godwin,  by  deeds  dated  18th  Februarj',  1857,  but  was  re- 
gained by  the  plaintitts  in  1873;  that  by  deed  dated  28th  Octo- 
ber, 1824,  said  James  Brown,  senior,  had  conveyed  the  said 
Bacon  Quarter  Branch  land,  and  other  property,  to  Charles 
Copeland,  Charles  J.  McMurdo  and  Robert  Burton,  trnstees, 
for  certain  purposes;  that  said  James  Brown  had  also  encum- 
bered said  property  by  another  deed  of  same  date  as  the  last 
named,  but  that  the  puri)Oses  for  which  the  trust-deeds  la^t 
mentioned  were  executed  had  been  fulfilled,  and  the  trusts  satis- 
fied— and  they  prayed  for  the  removal  of  the  encumbrance  of 
the  said  satisfied  trust-deeds.  The  plaintitts  filed  as  exhibits  the 
deeds  above  referred  to,  and  other  documentary  evidence  tend- 
ing to  supi)ort  their  claims.  The  defendants  demurred  to  the 
bill,' and  also  answered  it,  denj-ing  the  identity  of  the  property 
which  the  plaintiflFs  chiimed,  with  the  property  actually  sold  to 
them.  No  reference  of  the  cause  was  made  to  a  commissioner 
to  ascertain  and  report  the  facts  on  the  (juestion  of  identity,  and 
no  depositions  were  taken,  but  the  cause  was  heard  on  the 
pleadings  and  the  exhibits.  At  the  hearing  the  court  over- 
mled  the  denmrrer  because  the  case  presented  l)y  the  bill  was 
sufficient,  but  decreed  that  the  plaintitts'  bill  should  be  dis- 
missed with  costs,  because  they  had  failed  to  establish  the  iden- 
tity of  the  property  as  aforesaid.  From  this  decree  the  said 
Bate«'  heirs  obtained  an  appeal  to  this  court. 

Sands,  Leake  ^  Garter  and  J.  N,  Danlop^  for  the  appellants. 

H.  H.  Marshall,  for  the  appellees. 

Lacy,  J.,  delivered  the  opinion  of  the  court. 

In  February,  1874,  the  appellants  instituted  thi§  suit  in  the 
chancery  court  of  the  city  of  Richmond  against  the  appellees 
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to  relieve  certain  lands  in  the  bill  mentioned  fi'om  the  lien  of 
a  deed  in  trust  executed  by  the  ancestor  of  the  appellees,  to  se- 
cure the  debts  of  creditors,  subsec^uently  paid  off  and  discharged, 
alleging  that  before  the  satisfaction  of  the  debts  thus  secured 
the  appellants,  or  those'  under  whom  they  claimed,  had  become 
the  purchasers  of  the  equity  of  redemption  in  the  said  lands 
under  a  sale  made  by  the  trustee  in  a  subsequent  trust-deed 
executed  by  the  said  ancestor  of  the  appellees.  The  appellees 
demurred  to  the  bill,  and  answered  denjing  the  identity  of  the 
property  claimed  by  the  appellants  in  the  bill  with  the  pro- 
perty actually  sold  to  them.  There  were  several  deeds  filed  as 
exhibits  with  the  bill — the  first  trust-deed  of  the  ancestor  of  the 
appellees,  James  Brown,  the  second  trust-deed,  and  the  deed  of 
the  trustee;  a  certificate  of  the  auditor  was  also  filed  in  the 
cause,  showing  a  transfer  of  the  laud  on  the  land-books;  and 
also  other  deeds  under  which  they  claimed  their  titles.  The 
appellees,  with  the  answ^er,  filed  the  advertisement  of  the  trus- 
tee making  the  sale  and  his  account  returned  to  the  grantor  in 
the  deed.  The  cause  was  submitted  to  the  court  upon  the  de- 
murrer, and  the  court  overruled  the  same.  Then  the  cause 
coming  on  upon  the  bills,  original  and  amended,  the  answers 
and  the  replication  thereto,  exhibits  and  the  examination  of  a 
witness,  who  had  proved  the  signature  of  the  trustee  to  the  ac- 
count of  sales  rendered  by  him,  and  the  arguments  of  counsel, 
whereupon  the  court  dismissed  the  bill  of  the  plaintifts,  the  ap- 
pellants here,  upon  the  ground  that  the  plaintifts  had  failed  to 
establish  the  identity  of  the  property  claimed  in  the  bill  with 
that  conveyed  in  the  deed  of  trust  under  which  the  sale  was 
had,  the  court  saying:  "The  relief  asked  for  in  the  bill  is  based 
upon  the  hypothesis  that  the  plaintifts  have  a  title  to  the  land 
in  Duvairs  addition ;  for,  I  think,  it  is  manifest  that  if  that 
land,  or  if  the  alleged  equity  of  redemi)tion  therein,  was  not 
sold  and  conveyed  by  Taylor  to  Crew,  and  by  the  latter  to 
Bates,  the  plaintift's  have  no  right  to  the  discovery  they  seek, 
to  the  accounts  they  ask  for,  to  the  removal  of  the  encumbrance 
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created  by  the  deed  of  Brown  to  MeMurdo,  &c.  (this  was  the 
prior  deed),  or  to  the  release  of  that  deed.  In  sucli  case  the 
plaintiiis  wouhi  be  no  more  entitled  to  such  relief  than  any 
other  stranger/'  And  it  held  that  the  ehaneerv  court  had  no 
jurisdiction;  that  the  bill  made  a  case  sufficient:  that  the  de- 
murrer must  be  overruled,  and  the  bill  dismissed  without  preju-. 
dice  to  any  action  at  law  which  the  plaintiffs  should  be  advised 
to  bring. 

From  this  decree  an  apj>eal  was  allowed  to  this  court. 

The  appellant.'^  insist  here  that  the  court,  haA-ing  overruled 
the  demurrer  of  the  defendants,  should  have  allowed  their 
prayer  for  a  reference  to  a  commissioner,  to  adduce  their 
proofs;  and  that  it  was  error  to  decide  the  cause  upon  the  merits 
before  the  proofs  were  all  in. 

If  the  demurrer  was  properly  overruled,  because  the  bill  pre- 
sented a  case  for  eijuity  jurisdiction,  the  merits  of  the  case 
should  only  be  determined  upon  the  fullest  proofs  on  both  sides 
which  either  party  desired  to  offer.  While  the  identity  of  the 
property  may  not  have  been  established  upon  the  bill  and  ex- 
hibits, it  is  possible  that  it  might  be  upon  the  testimony  of  wit- 
nesses; at  all  events,  it  is  but  reasonable  to  allow  a  plaintiff, 
who  presents  a  sufficient  case  for  equity  jurisdiction  upon  his 
bill,  all  suitable  opportunity  to  prove  his  case. 

The  case  appears  to  be  concerning  a  trust,  to  relieve  real  es- 
tate from  the  lien  of  a  trust-deed,  duly  paid  and  satisfied  in 
ftill,  but  which  is  unreleased. 

Tlie  subject  is  eminently  one  for  equity  jurisdiction.  The 
identity  of  the  proi)erty  and  the  facts  in  the  cause  can  only  be 
duly  considered  and  determined  when  the  facts  are  all  before 
the  court.  A  decision  upon  the  merits  in  advance  of  the  testi- 
mony was  premature,  and  for  that  reason  was  erroneous.  It 
was  not  proper  for  the  chanceiw  court  to  decide  the  cause,  and 
it  would  not  be  proper  for  this  court  to  express  any  o])inion 
upon  the  merits  of  the  cause  until  the  evidence  is  adduced  on 
both  sides. 

Vol.  lxxx — 17 
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Without  expressing  any  other  opinion  in  the  cause,  this  court 
will  reverse  the  decree  complained  of,  and  remand  the  cause 
for  decree  for  an  account,  and  the  taking  of  such  testimony 
before  the  commissioner  a^  either  party  shall  desire  to  take,  in 
order  to  a  final  decree  therein. 

Decree  reversed. 
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Johnston  v.  Moorman. 
January  29th.  1885. 

1.  Practice  at  Common  Law — Instructions. — An  instruction  is  not  con- 

sidered as  abstract  where  the  pleadings  show  that  it  might  apply  to  the 
case.    Shelton  v.  Cocke,  3  Munf.  191. 

2.  Idem— 7br/y — Eindence — Damages. — In  mitigation  of  damages,  in  an 

action  for  false  imprisonment,  it  is  allowable  on  cross-examination  to 
prove  that  the  plaintiff  had  boasted  that  he  had  gained  a  great  reputa- 
tion from  his  arrest  and  imprisonment. 

3.  Judicial  Officers— £w^///y.— When  acting  within  their  jurisdiction, 

judicial  officers  are  exempt  in  civil  actions  from  liability  for  their  offi- 
cial acts,  although  such  acts  are  alleged  to  have  been  done  maliciously 
and  corruptly. 

4.  IflpM — Idem— Jury. — In  civil  actions  against  such  officers,  acting  within 

their  jurisdiction,  it  is  not  for  the  jury  to  decide  upon  the  question  of 
the  reasonableness  of  the  grounds  of  the  arrest. 

5.  Idem — Idem — Case  at  bar. — J.,  mayor  of  D.,  whilst  acting  in  his  judicial 

capacity,  caused  the  arrest  of  M.,  who  sued  J.  for  damages  for  false  im- 
prisonment. 
Held: 

J.  was  not  liable  to  M.  in  damages  for  such  arrest  and  imprisonment. 

Error  to  judgment  of  hustings  court  of  Danville,  rendered 
9th  Januarj',  1883,  in  an  aetion  of  trespass  on  the  case  for  false 
imprisonment,  wherein  W.  A.  Moorman  was  plaintiff  and  John 
H.  Johnston  was  defendant.  The  defendant  was  mayor  of 
Danville,  and  claimed  to  be  acting  in  his  judicial  capacity  when 
he  caused  the  arrest  and  imprisonment  of  the  plaintift'.  At  the 
trial  the  jury  found  a  verdict  for  $2,000  damages  in  favor  of 
the  plaintiff,  and  the  court  entered  judgment  accordingly.     To 
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this  judgment  Johnston  obtained,  from  one  of  the  judsres  of 
this  court,  a  writ  of  error  and  s'f/j)er,^r(fvos. 
Opinion  states  tlie  ea:$e. 

W.  W,  GonfoH  mu\  Gvten  3c  Miller,  for  the  plaintift*  in  error. 

Bcrkekjf  cf  II((rn\<on,  for  the  defendant  in  error. 

ElCHARDSON,  »f .,  deUvered  the  opinion  of  the  court. 

The  main  question  for  decision  in  this  case  is  whether  the 
mayor  of  a  city  or  town  actinia  witliin  his  jurisdiction  and  ar- 
resting offenders,  actual  or  supi»osed,  can  in  any  case  be  held 
liable  for  damages,  however  erroneous  his  action,  and  though 
prompted  by  malicious  or  corrupt  motives. 

The  facts  as  certified  are  these:  On  the  night  of  August 
11th,  1882,  there  was  a  public  meeting  in  the  town  of  Danville, 
which  was  addressed  by  John  E.  Massey,  just  before  which  one 
J.  J.  Wilkinson  had  an  affray  or  row  on  the  street  with  one  A. 
J.  Clark;  that  during  the  affray  or  row  one  J.  G.  Boi^*y,  a 
stranger  in  Danville,  cried  to  Clark  **  hit  him,"  which  greatly 
incensed  Wilkinson;  that  Moorman,  the  plaintiff  below  and 
defendant  in  error  here,  was  not  present  or  in  any  way  con- 
cerned in  that  row.  That  the  defendant  in  error  introduced 
Mr.  Massey  to  said  meeting,  remained  upon  the  speakers'  plat- 
form with  him  until  the  meeting  adjourned,  and  then  accom- 
l>anied  him  to  the  hotel,  and  thence  went  to  the  billiard-room 
of  C.  T.  Brown,  just  across  Union  street  from  the  hotel,  where 

he  found  S.  P.  AVatkins,  J.  J.  Verser, Andei*son  and 

J.  G.  Boney  playing  a  game  called  pool,  joined  them  and  was 
introduced  to  Boney. 

That  the  proprietor  of  the  ]»lace  then  announced  that  he  was 
going  to  close  the  bar-room,  as  he  had  been  up  late  the  night 
l>efore,  and  was  tired  (it  was  then  about  11:30  o'clock);  where- 
upon the  party  all  took  a  drink  (the  defendant  in  error  testi- 
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fied  that  he  took  only  one  drink,  and  the  witness,  J.  J.  Verser, 
testified  that  Moorman,  according  to  his  recollection,  took  two 
drinks  w^hile  at  Brown's  saloon).  That  the  bar  w^as  then  closed, 
and  the  party  continued  their  game  until  it  became  the  turn  of 
J.  J.  Verser  to  treat,  when  (Brown's  bar  being  closed)  he  in- 
vited the  party  to  go  to  the  Border  House  saloon  of  Nicholas  & 
Hessberg,  on  Main  street,  and  on  the  lower  end  of  the  same 
si^uare,  where  the  party  arrived  about  12:30  o'clock,  and  found 
the  plaintift' in  error,  J.  II,  Johnston,  the  mayor  of  Danville, 
and  one  S.  II.  Yates,  and  all  took  a  drink  of  beer  together,  at 
the  invitation  of  Boney,  after  which  they  sang  a  song,  in  which 
Moorman  and  Johnston  joined,  and  some  of  the  party  danced, 
and  Johnston,  the  mayor  and  plaintiff  in  error  here,  "skipped 
round  a  little,"  but  there  was  no  disorderly  conduct. 

That  shortly  afterwards,  while  the  party  were  quietly  con- 
versing and  discussing  politics,  the  barkeeper,  M.  J.  Hessberg, 
hearing  a  noise  in  the  front  room  of  the  bar,  which  was  sepa- 
rated from  the  rear  room,  in  which  the  parties  were,  by  a  par- 
tition and  door  of  lattice  work,  went  forward  and  found  the 
8aid  J.  J.  Wilkinson  and  one  Wiley  Brown;  that  Wilkinson 
looked  through  the  door,  and,  pointing  to  Boney,  asked  who 
he  was,  and  upon  being  told  his  name,  immediately  pushed  the 
door  open,  rushed  violently  in,  and  in  an  angry  voice  cried  out 
to  Boney:  ''You  are  the  God  damned  rascal  who  urged  Clark 
to  hit  me,"  and  immediately  advanced  on  him,  cursing  him 
and  menacing  him.  Boney  retreated  toward  the  rear  end  of 
the  room,  and  Johnston,  the  mayor,  duly  elected,  qualified  and 
acting  as  such,  immediately  intercepted  Willdnson,  took  hold 
of.  and  commenced  to  push  him  toward  a  side  door  opening  on 
Market  street,  out  of  which  he  finally  pushed  him  into  the 
street. 

During  this  scuflie  the  barkeeper  said:  ''Gentlemen,  you 
must  become  quiet,  or  I  will  call  a  policeman;"  to  which  John- 
ston replied :  "  I  am  the  mayor,  and  I  command  the  peace." 
The  witness,  S.  II.  Yates,  assisted  Johnston  in  ejl^cting  Wilkin- 
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son,  and  then  returned  to  where  Boney  was,  Johnnton  remain- 
ing on  the  street  with  Wilkinson,  who  was  very  noisy,  and  con- 
tinued to  eurse  and  threaten  Boney — .Johnston  endeavoring  to 
quiet  him.  The  cursing  and  noise  made  hy  Wilkinson  at- 
tracted the  attention  of  two  policemen,  J.  II.  Cook  and  C.  G. 
Freeman,  who  were  some  distance  oft,  hut  immediately  came 
up  and  took  a  stand  near  the  front  door  of  the  saloon,  on  ^lain 
street,  flohnston  and  Wilkinson  then  heing  just  across  Market 
street  at  the  corner  of  Main. 

Immediately  after  the  mayor  had  ejected  Wilkinson,  S.  II. 
Yates  took  Boney  and  led  him  through  a  door  into  a  j passage- 
way at  the  rear  en<l  of  tlie  bar-room;  and  Boney,  as  he  was  go- 
ing out,  called  ^foorman,  the  defendant  in  error,  to  him,  saying 
he  would  rather  have  the  advice  of  two  than  one,  and  that  he 
wanted  him  and  Yates  to  eftect  an  hon(jral)le  or  j>eaceahle  set- 
tlement for  him,  to  wliich  Moonnan  replied  that,  as  a  friend 
to  both  parties,  he  would  endeavor  to  eftect  a  peaceable  settle- 
ment. That  Boney  said  he  was  unarmed,  and  wished  to  go  to 
his  home,  and  seemed  afraid  to  go  out  on  the  street. 

Moorman  then  went  to  where  the  mayor  (Johnston)  and 
Wilkinson  were  (Wilkinson  then  having  become  quiet),  and, 
addressing  Wilkinson,  said:  ''Cai>tmn  John,  Boney  is  in  the 
bar  there,  afraid  to  come  out  and  go  home;  he  says  he  wants 
you  to  let  him  come  out  and  go  home,  that  he  is  unarmed,  and 
does  not  wish  to  be  attacked  unprepared."  To  which  Wilkin- 
son replied:  "Tell  him  to  come  out  and  go  home,  that  lam  no 
dannicd  assassin."  And  then  Moorman  said:  ''He  says  he 
will  meet  you  to-morrow  and  settle  tlic  matter;"  and  Wilkin- 
son replied:  "I\\'ill  meet  him  any  time  and  any  wliere:''  to 
which  Moorman  replied:  "You  are  both  drunk  to-night,  and 
to-morrow  there  will  be  nothing  of  it;  I  don't  know  that  he 
wants  to  fight  you  at  all."  And  Wilkinson  said:  "I  am  not 
drunk;  I  have  not  taken  a  drink  for  five  hours."  Thereupon 
Mayor  Johnston,  addressing  Moorman,  said:  "Go  away  fi*om 
here;  I  am  mayor,  and  I  intend  to  settle  this  matter,  and  if  vou 
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don't  go  away  I  \\'ill  send  you  to  jail."  To  which  Moorman 
replied :  ''  Mayor  Johnston,  I  recognize  you  as  mayor,  but  I  have 
done  nothing  for  which  to  be  sent  away,  and  don't  like  to  be  sent 
away  unless  1  have  done  something."  The  mayor  then  said  to 
Policeman  Cook:  "Take  that  man  to  Jail."  Moorman  then 
said :  "  Well,  if  you  say  so,  I  must  submit,"  and  started  off  with 
the  policeman  who,  in  pursuance  of  the  mayor's  order,  had 
arrested  him;  but  after  proceeding  a  few  steps  asked  to  l)e  al- 
lowed to  retiirn,  which  was  permitted,  and  he  then  said,  in  a 
quiet  and  {>eaceable  manner:  "Mayor  Johnston,  I  have  done 
nothing,  and  demand  a  trial,  or  to  be  allowed  to  give  bail." 
To  which  the  mayor  re]»lied,  angrily:  "Damn  it,  take  him  to 
jail."  The  policeman  then  took  him  into  that  part  of  the  jail 
building  occupied  as  the  jailers  room,  and  delivered  him  into 
the  custody  of  the  jailer,  who  took  tlie  keys,  and  was  proceed- 
ing to  carry  him  into  the  cells,  when  Moorman  requested  per- 
mission to  write  a  letter  to  his  employer;  and  while  they  were 
engaged  in  looking  for  pen  and  paper,  a  policeman  came  with 
an  order  for  the  release  of  Moorman.  « 

After  Moonnan  was  released,  he  met  with  Wilkinson  on  the 
street,  and  they  were  together  some  time,  talking  on  what  had 
transpired,  in  a  friendly  manner.  Moorman  asked  for  and  got 
Wilkinson's  version  of  the  affair,  stating  at  the  time  that  he 
intended  to  stie  Johnston.  In  response  to  Wilkinson's  vei'sion 
Moonnan  said :  "  If  you  stick  to  that  I  am  all  right,  and  \A'ill 
be  willing  to  divide; "  to  which  Wilkinson  replied:  "You  can- 
not bribe  me."  In  response  Moorman  immediately  disclaimed 
any  intention  to  offer  a  bribe,  and  said  that  he  had  used  the  ex- 
pression merely  to  indicate  that  he  was  indifferent  as  to  the 
money,  but  merely  wished  to  vindicate  his  conduct,  and  set 
himself  right  in  the  community. 

Shortly  aft:er  Moorman  was  arrested  and  sent  to  prison  the 
witness  Verser  came  to  Wilkinson,  in  the  presence  of  Mayor 
Johnston,  with  a  message  from  Bqney,  to  the  effect  that  he 
(Boney)  was  willing  to  meet  AVilkinson  the  next  day,  and 
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fight  him  with  pistols,  bowie-knives,  shot-guns,  or  any  other 
weapons;  and  that  Mayor  Johnston  did  not  cause  or  threaten 
to  cause  his  arrest,  and  took  no  steps  to  arrest  or  cause  the 
arrest  of  either  Boney  or  Wilkinson. 

In  addition  to  the  foregoing  faet^,  the  court  below  certifies 
that  Moorman  testified  that  he  had  felt  deeply  humiliated  and 
mortified  at  the  arrest,  and  had  on  that  account  been  unable  to 
sleep  afterwards. 

That  the  witness  Hessberg  testified  that  immediately  after 
Wilkinson  had  been  ejected  fi'om  the  saloon  Moorman  said,  re- 
ferring to  Wilkinson:  **That  man  ought  to  have  a  bullet 
through  him;''  that  thereui>on  Hessberg  said  to  Moorman: 
''  You  had  better  not  have  anything  to  do  with  this  row  or  you 
will  get  into  trouble;"  to  which  Moonnan  replied:  '*I  have 
not,  and  don't  intend  to; "  but  there  was  no  evidence  that  these 
remarks  were  communicated  to  either  Wilkinson  or  Johnston. 
On  reexamination  Moorman  denied  using  the  langiiage  above, 
which  called  forth  Hessberg's  caution  to  him;  but  said  that  he 
did  say  something  in  an^in<ler-tone,  the  exact  purport  of  which 
he  did  not  recollect,  but  that  he  recollected  Hessburg's  caution 
and  his  reply  as  stated. 

That  Mayor  Johnston  testified  that,  as  he  was  trying  to  put 
Wilkinson  out  of  the  saloon,  Moorman  caught  hold  of  him, 
Johnston,  and  said:  ''  W^hen  a  man  has  been  badly  treated  he 
ought  to  have  some  showing:"  that  he  had  thereupon  slapped 
or  shoved  Moorman  oft*  from  him  and  against  the  wall.  That 
while  he  was  out  in  the  street,  when  Moorman  came  out  to 
Wilkinson,  he  thought  Moorman  was  bearing  a  challenge;  and 
that  he  caused  his  arrest  with  a  view  to  prevent  a  breach  of  the 
peace,  and  had  no  malice  or  ill-will  against  him,  but  acted  only 
from  a  sense  of  duty.  Moorman  in  his  testimony  denied  that 
he  took  hold  of  either  Johnston  or  Wilkinson,  and  stated  that 
he  did  not  bear  any  challenge  between  said  parties,  but  was 
only  acting  as  a  peace-maker.  That  the  witness  Yates  stated 
that  he  was  the  person  whom  Johnston  shoved  back.    That  the 
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witness  Hessberg  stated  that  during  the  scuffle  between  Wil- 
kinson and  Johnston  and  Yates,  Moorman  was  standing  about 
the  middle  of  the  bar  and  not  taking  any  part.  That  the  wit- 
ness Verser  stated  that  Moorman  was  at  the  lower  end  of  the 
room,  near  him  and  Boney. 

And  the  court  further  certifies  that  Johnston  further  stated 
that  he  did  not  hear  Moorman  ofter  bail  and  demand  a  trial; 
but  the  witness  Wilkinson,  who  was  near  Johnston,  the  police- 
man Cook,  who  was  with  Moorman,  and  the  policeman  Free- 
man, who  was  a  little  distaAce  off,  all  testified  that  they  heard 
it,  and  Johnston's  reply :  ''  Damn  it,  take  him  to  jail ;"  and  that 
Moorman  swore  that  he  made  the  demand  and  received  the 
reply.  That  the  witnesses  Yates,  Wilkinson,  Verser,  Hessberg, 
Cook  and  Moorman  all  testified  that  Moorman  during  the 
whole  time  conducted  himself  in  a  quiet,  orderly  and  peaceable 
manner,  and  did  not  participate  in  any  disturbance  or  act  in  a 
riotous  manner,  though  Johnston  testified  that  he  did. 

And  the  court  below  further  certifies  that  it  was  proved  by 
both  plaintiff  and  defendant  that  up  to.  the  occurrences  of  the 
night  the  relations  between  them  had  been  kindly  and  friendly. 

Such  are  the  facts  certified  as  material  by  the  court  below. 
It  is  obvious  that  many  of  them  are  not  only  immaterial  and 
not  properly  facts  proved,  but  matters  about  which  the  testi- 
mony is  conflicting,  as  shown  on  the  face  of  the  certificate  it- 
self.' 

Li  August,  1882,  W.  A.  Moorman  instituted  in  the  hustings 
court  of  Danville  his  action  of  trespass  on  the  case  for  false 
imprisonment  against  J.  H.  Johnston.  The  declaration  charges 
that  on  11th  of  August,  1882,  the  defejidant,  without  reason- 
able or  probable  cause,  and  to  gratify  personal  and  political 
spite  and  antagonism  to  the  plaintift*,  maliciously  caused  him 
to  be  arrested  by  policemen  of  said  town  and  cast  into  prison. 
In  his  defence  the  defendant  filed  a  plea  of  not  guilty,  and  four 
special  pleas  to  the  effect  that  at  the  .time  of  the  alleged  false 
imprisonment  he  was  the  duly  elected  and  (lualified  mayor  of 
Vol.  lxxx — 18 
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said  town  of  Danville,  and  in  virtue  thereof  a  justice  and  con- 
servator of  the  peace  of  the  State  of  Virginia,  in  and  for  said 
town,  and  that  in  the  discharge  of  his  duties  as  such  official, 
and  in  order  to  j>reserve  and  restore  the  peace  and  good  order 
of  said  town  and  State,  and  without  any  malice  or  ill-will  what- 
ever against  the  plaintiff,  he  caused  the  plaintiif  to  he  arrested 
whilst  engaged  in  sundry  violations  of  the  laws,  as  particularly 
designated  in  said  pleas.  Upon  the  issues  joined  oif  these  pleas 
a  jury  was  impanelled,  which  returns  a  verdict  of  §2,000  for 
the  plaintiif,  and  judgment  was  ren'dcred  accordingly,  t(»  which 
the  defendant  ol)tained,  from  one  of  the  judges  of  this  court,  a 
writ  of  error  and  Sffjn'f\sr<h'f/s.  During  the  trial  four  bills  of  ex- 
cejjtions  were  taken  by  the  defendant  to  the  rulings  (►f  the 
court.  The  fourth  bill  of  exception  sets  out  the  facts  proved 
substantially  as  stated  above. 

The  plaintiif  in  error  sets  out  in  his  petition  several  assign- 
ments of  error. 

I.  That  the  court  erre<l  in  refusing  to  allow  the  defendant, 
U]>on  cross-examiiuition,  to  ask  the  plaintiif's  witness,  J.  J. 
AVilkinson,  whether  he  did  not  hear  plaintiif  say,  after  he  was 
discharged  from  jirison,  that  he,  the  i)laintiit*,  had  made  a  great 
reputation  by  what  had  taken  place — to  which  question  the 
plaintiif  objected,  and  the  court  refused  to  allow  the  question 
to  be  asked. 

The  damages  claimed  iii  the  plaintiii'V  declaration  is  for  the 
alleged  injury  inflicted  upon  his  reputation,  and  the  humilia- 
tion upon  him  by  reason  of  the  arrest.  These  l)eing  at  issue, 
and  the  facts  certiiied  showing  that  there  was  nothing  whereon 
to  base  such  claim  unless  it  might  be  in  these  res]>ects,  and  the 
witness  having  stated  upon  his  examination  in  chief  that  the 
plaintiii*  had  introduced  Mr.  Massey  to  the  audience  on  the 
night  oi  the  arrest  in  question,  and  the  witness  having  given  in 
his  examination  in  chief  a  detailed  account  of  the  i>laintiil''s 
conduct  and  action  on  that  night,  both  \mov  and  subsequent  to 
the  arrest,  it  was  dearly  within  the  scope  of  cross-examination 


Digitized  by 


Google 


Johnston  v,  Moorman.  139 

Opinion. 

to  show  that,  so  far  from  being  hnmiliated  by  the  arrest,  the 
plaintift*  exulted  in  the  reputation  he  had  therel)y  ae(|uired. 
And  such  being  the  evident  object  of  the  (juestion  rejected,  we 
are  of  opinion  that  this  at*signnient  of  error  is  well  tiiken. 

IT.  That  the  court  erred  in  refiising  the  first  instruction 
a«ked  for  bv  the  defendant.  That  instruction  is  as  follows: 
''That  every  judicial  officer  is  exeni[)t  fi'om  liability  in  damages 
for  his  actions  in  matters  within  his  jurisdiction,  even  though 
his  judgment  and  a<*tions  based  thereon  should  prove  to  be 
erroneous." 

It  cannot  be  doubted  that  this  instruction  correctly  pro- 
I>ounds  the  law. 

In  his  admirable  work  on  Torts,  pages  408,  409,  410,  Judge 
Cooley  .^ays;  "Whenever,  therefore,  the  State  confei's  judicial 
powers  upon  an  individual,  it  confers  them  with  full  inmnmity 
from  private  suits.  In  efi'ect,  the  State  says  to  the  officer  that 
these  duties  are  confided  to  his  judgment;  that  he  is  to  exer- 
cise his  judgment  fully,  fi^eely,  and  without  favor,  and  he  may 
exercise  it  without  fear;  that  the  duties  coiu^ern  indi^^duals, 
but  they  concern  more  especially  the  welfare  of  the  State,  and 
the  i)eace  and  happiness  of  society;  that  if  he  shall  fail  in  a 
faithful  discharge  of  them  he  shall  be  called  to  account  as  a 
criminal;  but  in  order  that  he  may  not  be  annoyed,  disturbed, 
and  impeded  in  the  performance  of  these  liigh  fimctions,  a  dis- 
satisfied individual  shall  not  be  suffered  to  call  in  question  his 
official  action  in  a  suit  for  damages.  This  is  what  the  State, 
speaking  by  the  mouth  of  the  common  law,  says  to  the  judicial 
officer. 

'*The  rule  thus  laid  down  applies  to  large  classes  of  officers, 
embracing  some  the  powers  attached  to  which  are  very  exten- 
sive, and  others  whose  authority  is  very  limited.  It  applies  to 
the  highest  judge  in  the  State  or  nation,  but  it  applies  also  to 
the  lowest  officer  who  sits  as  a  court  and  tries  petty  causes." 

That  tliere  are  cases  seeming  to  hold,  as  contended  by  coun- 
giel  for  the  defendant  in  error,  that  a  justice  is  civilly  responsible 
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when  he  acts  maliciously  or  corruptly,  is  true.  But  Judge 
Cooley,  after  a  careful  analysis  of  a  long  line  of  authorities, 
reaching  fi'om  Coke  down  to  the  present,  says:  "There  are 
diefa  in  some  eases  that  a  justice  is  civilly  responsible  when  he 
acts  maliciously  and  corruptly,  hut  they  are  not  well  founded, 
and  the  express  decisions  are  against  them."  Cooley  on  Toiius, 
409,  note  2. 

In  Scott  V.  Stansjielfl  (3  Law  Reports,  Exchequer,  220)  a  judge 
of  a  county  court  was  sued  for  slander.  He  pleaded  that  the 
words  were  spoken  by  him  in  his  capacity  as  judge,  while  try- 
ing a  case  wherein  the  plaintiff  was  defendant.  The  plea  was 
held  to  be  a  valid  defence,  the  Chief  Baron  saying:  "This 
doctrine  has  been  applied  not  only  to  the  superior  courts,  but 
to  the  court  of  a  coroner,  and  to  a  court-martial,  which  is  not  a 
court  of  record.  It  is  essential  in  all  courts  that  the  judges 
who  are  appointed  to  a<lminister  the  law  should  be  permitted 
to  administer  it  under  the  protection  of  the  law,  independently 
and  freely,  without  favor  and  without  fear.  This  provision  is 
not  for  the  protection  or  beneiit  of  a  malicious  or  corrupt 
judge,  but  for  the  beneiit  of  the  public,  whose  interest  it  is  that 
the  judges  should  be  at  libeitv  to  exercise  their  functions  with 
independence  and  without  fear  of  consequences.'' 

In  RumMlw  Brf'i/hani,  7  Wall.  523,  Mr.  Justice  Field  said: 
"  It  is  a  general  pnnciple,  applicable  to  all  judicial  officers,  that 
they  are  not  liable  to  a  civil  action  for  any  judicial  act  done 
within  their  jurisdiction.  In  reference  to  judges  of  limited  and 
inferior  authority,  it  has  been  held  that  they  are  protected  only 
when  they  act  within  their  jurisdiction.  If  this  be  the  case 
with  respect  to  them,  no  such  limitation  exists  with  respect  to 
judges  of  superior  or  general  authority.  They  are  not  liable 
to  civil  actions  for  their  judicial  acts,  even  when  such  a<ts  are 
in  excess  of  their  jurisdiction,  nhUss,  perhaps,  irhcn  the  acts\  /» 
cjrrss  of  J urisdirtfofi ,  are  done  ntalinonshj  or  cornfpth/,'^  I  itali- 
cise tlie  very  important  qualilication  to  the  rule  as  stated  by  the 
learned  judge,  the  impoi-tance  of  which  will  presently  l)e  seen. 
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In  the  t^ubsequent  ca^^e  of  Bradley  v.  Fisher,  13  Wall.  335, 
Mr.  Justice  Field  also  delivered  the  opinion  of  the  supreme 
court,  in  the  course  of  which,  after  a  careful  review  of  all  the 
authorities,  he  explains  tlie  sense  in  which  he  uses  the  above- 
noted  qualifying* words  in  Randall  v.  Brixjlian),  and  says:  '*  They 
were  inserted  upon  the  suggestion  that  the  previous  language 
laid  down  the  doctrine  of  judicial  exemption  from  liability  to 
eixnl  actions  in  terms  l)roader  than  was  necessary  for  the  case 
under  consideration,  and  that  if  the  language  remained  un- 
qualiiied  it  would  require  an  explanation  of  some  a])parently 
conflcting  adjudications  found  in  the  reports.  They  were  not 
intended  as  an  expression  of  opinion  that  in  the  cases  sujjposed 
such  liability  would  exist,  but  to  avoid  the  expression  of  a  con- 
trary doctrine. ''  And  he  proceeds:  ''In  the  present  case  we 
have  looked  into  the  authorities  and  are  clear,  from  them,  as 
well  as  from  the  principle  on  which  any  exemption  is  main- 
tained, that  the  qualifying  words  used  were  not  necessary  to  a 
correct  statement  of  the  law,  and  that  judges  of  courts  of  su- 
j»erior  or  general  jurisdiction  are  not  liable  in  civil  actions  for 
their  judicial  acts,  even  when  such  acts  are  in  excess  of  their 
jurisdiction,  and  are  alleged  to  have  been  done  maliciously  or 
corruptly."  But  the  learned  judge  proceeds:  '*A  distinction 
must  be  here  observed  between  excess  of  jurisdiction  and  the 
clear  absence  of  all  jurisdiction  over  the  subject-matter. 
Where  there  is  clearly  no  jurisdiction  over  the  subject-mat- 
ter, any  authority  exercised  is  a  usurped  authority,  and  for  the 
exercise  of  such  authority,  where  the  want  of  jurisdiction  is 
known  to  the  judge,  no  excuse  is  permissible.'' 

With  this  lucid  explanation  of  the  (jualifying  words  used  in 
stating  the  doctrine  in  Randall  v.  Brujhatn^  supra,  and  made  by 
the  judge  who  delivered  both  opinions,  no  possible  doul>t  re- 
mains, and  the  doctrine  remains  unshaken  that  all  judicial 
officers,  Avhether  inferior  or  superior  in  grade,  are,  when  acting 
within  their  jurisdiction,  exempt  from  liability  in  civil  actions 
for  their  judicial  acts,  though  alleged  to  have  been  done  ma- 
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liciously  or  corruptly;  that  judges  of  courts  of  superior,  general 
jurisdiction,  though  acting  in  excess  of  their  jurisdiction,  and 
although  such  acts  be  alleged  to  have  been  malicious  or  cor- 
rupt, are  not  so  liable,  except  where  there  is  a  clear  absence  of 
all  authority  as  contradistinguished  from  mere  excess  of  au- 
thority, acts  in  the  clear  absence  of  all  jurisdiction— being  usur- 
pations and  inexcusable.  But  with  regard  to  judicial  officers 
of  inferior  limited  jurisdic^Dn,  the  doctrine  is  that  they  must 
keep  within  their  jurisdiction,  and  are  liable  to  ci\dl  action  for 
acts  done  in  excess  thereof,  especially  if  such  acts  be  prompti^d 
by  malicious  or  corrupt  motives. 

"It  is  universally  conceded,"  says  Judge  Cooley,  "that when 
inferior  courts  or  judicial  officers  act  without  jurisdiction,  the 
law  can  give  them  no  protection  whatever."  And  referring  to 
Bradley  v.  Fisher^  supra^  he  says :  "  Recently,  however,  the  rule 
has  been  held  to  be  otherwise  in  the  case  of  judges  of  the  su- 
perior courts  when  the  error  consisted  in  exceeding  their  au- 
thority." And  the  learned  author  says:  "Had  it  been  a  justice 
of  the  peace  who  had  committed  a  like  error,  an  action  would 
have  been  supported,  however  honest  might  have  been  his 
motives,  and  however  plain  it  might  have  appeared  that  he 
was  intending  to  keep  within  his  powers."  Cooley  on  Torts, 
419-20.  On  the  same  page  tlie  learned  writer  proceeds  to 
show  why  the  law  would  protect  the  one  judge  and  not  the 
other,  and  why,  if  it  protects  in  such  case  only  one,  it  should 
be  the  very  one  who,  from  his  high  position  and  presumed  su- 
perior learning  and  ability,  ought  to  be  most  free  from  error. 

In  Burch  v.  Hurdujicke^  30  Gnitt.  41,  it  was  held  that  the 
mayor  of  Lynchburg  had  no  jurisdiction  to  remove  Hardwicke, 
who  was  not  a  municipal,  but  a  State  officer,  and  that  he  w^as 
prompted  by  malice  in  making  the  removal,  and  that,  there- 
fore, the  mayor  was  liable  in  damages  to  Hardwicke.  It  is 
evident  that  that  case  was  intended  by  the  able  judge  who  de- 
livered the  opinion  to  rest  on  the  distinction  taken  in  Bradley 
V.  Fisher^  sujmi,  between  a  case  where  the  judge  or  other  officer 
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had  no  jurisdiction  of  the  subject  matter,  and  a  case  where  the 
judge  or  other  officer  acted  in  excess  of  his  jurisdiction — and  not 
on  the  difference  between  the  judges  or  other  officers  a^  re- 
spects whether  their  courts  were  of  superior  or  of  inferior 
jurisdiction. 

In  Stone  v.  Graves,  40  Am.  Dec.  131,  it  was  held  that  a  jus- 
tice of  the  peace  was  not  liable  in  a  civil  action,  when  aeting 
judicially,  and  within  the  sphere  of  his  jurisdiction,  however 
erroneous  his  decision  or  malicious  his  motive.  See  also  Yates 
V.  Lansing,  6  Am.  Dec.  303;  Ramis  v.  Simpson,  50  Texas 
495;  32  Am.  Rep.  609,  where  is  adopted  the  language  of 
Beardsly  J.,  in  Weaver  v.  Dvtinidqff',  3  Denio  117,  that  the  rule 
exempting  judges  and  other  officers  from  liability  in  a  civil  suit 
for  a  judicial  determination,  however  erroneous  or  corrupt,  ex- 
tends to  all  public  officers  from  the  highest  to  the  lowest.  See 
also  1  Minor's  Ins.  108. 

Discussing  the  question  whether  persons  required  to  perform 
ministerial  acts,  and  who  are  at  the  same  time  invested  with  the 
judicial  character,  are  responsible  in  damages.  Lord  Brougham, 
in  Ferguson  v.  Kimoul,  9  CI.  &  Fin.  251  (referred  to  in  Brown's 
Legal  Maxims,  page  94-5),  says:  "Even  inferior  courts,  pro- 
vided the  law  has  clothed  them  with  judicial  functions,  are  not 
answerable  for  errors  in  judgment;  and  where  they  maj'  not 
act  as  judges,  but  only  have  a  discretion  confided  to  them,  an 
erroneous  exercise  of  that  discretion,  however  plain  the  mis- 
carriage may  be,  and  however  injurious  its  consequences,  they 
shall  not  answer  for." 

In  view  of  all  the  authorities  there  can  be  no  doubt  that  the 
first  instruction  asked  for  by  the  defendant  rightly  stated  the 
law.  But  for  the  appellee,  it  is  contended  that  it  is  an  abstract 
projiosition.  An  instiniction  is  not  considered  as  abstract 
where  the  pleadings  show  that  it  might  apply  to  the  case. 
Shelton  v.  Cfjcke,  3  Munf.  191.  To  the  case  at  bar  certainly  the 
principle  of  law  propounded  by  that  instruction  is  expressly  ap- 
plicable.    Hence  it  is  not  open  to  the  alleged  objection.     But 
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it  is  also  contended  that  the  instrnetion  is  wrong,  inasmuch  as 
it  proceeds  on  the  assumption  that  Johnston  wa^^  a  judicial 
officer.  That  he  was  sucli  there  can  be  no  question.  He  was 
mayor  and  ex  officio  a  justice  of  the  peace.  In  Virginia,  with 
very  few  exceptions,  the  fimctions  of  a  justice  of  the  peace  are 
judicial  in  character.  1  Minor's  Ins.  108.  AMien  a  justice 
considei's  a  case  upon  the  evidence  and  the  law,  aiul  decides  it, 
however  the  case  is  presented  to  him,  whether  formally  or  in- 
formally, whether  it  be  civil  or  criminal,  whether  he  decides 
upon  the  testimony  of  sworn  witnesses  or  upon  the  evidence  of 
his  own  senses,  he  acts  judicially,  and  he  that  executes  his  de- 
cision acts  ministerially.  The  fact  that  a  judge  or  justice  some- 
times acts  ministerially  makes  him  none  the  less  a  judicial 
officer.  At  all  events,  the  ca.se  here  exhibited  in  the  pleadings 
and  facts  certified  would  fully  warrant  any  tribunal  in  arriving 
at  the  conclusion  that  Johnston,  on  the  occasion  of  the  arrest 
of  Moorman,  acted  in  his  judicial  capacity.  Xor  is  there  any 
evidence  that  he  acted  through  personal  spite  or  maliciously 
towards  Moorman. 

The  grave  importance  of  the  case  has  induced  us  to  set  out 
in  full  the  facts  as  certified.  It  must  be  api>arent  to  every  one 
that  the  really  material  facts  are  very  few,  and  are  confined  to 
what  occurred  in  the  '*  Border  Saloon  "  and  just  outside  there- 
of, leading  to  and  including  Moorman's  arrest  by  Johnston. 

It  is  appropriate  here  to  recur  very  briefly  to  those  facts. 

At  a  late  hour  at  night  Moorman  and  his  party  went  to  the 
"Border  Saloon,''  in  the  bar-room  of  which  they  found  the 
mayor  (Johnston)  and  others.  All  hands  took  a  drink,  and 
then  followed  a  (piiet  discussion  of  politics,  with  the  singing  of 
a  song  by  one  of  the  party,  and  a  gleeful  dance,  in  which 
Johnston  participated,  to  the  extent  of  skipping  around  a  little, 
conduct  not  comjiorting  gracefully  with  the  dignified  position 
of  mayor,  yet  immaterial  to  the  issue  here.  Soon  AVilkinson 
entered  the  front  door,  and  pushing  the  lattice  door  open  dis- 
covered Boney  with  the  party  in  the  bar-room ;  asked  who  he 
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was,  and  being  informed,  immediately  pushed  the  door  open, 
rushed  violently  in,  and  angrily  cried  out  to  Boney:  *' You  are 

the  G d  damned  rascal  who  urged  Clark  to  hit  me!"  and 

immediately  advanced  on  Boney,  cursing  and  menacing  him. 
Johnston  at  once  intercepted  Wilkinson  in  his  violently  aggres- 
sive career — took  hold  of  him — saying:  *'I  am  the  mayor,  and 
I  command  the  pea<je; "  and  after  a  scuffle,  with  aid,  put  Wil- 
kinson out  at  the  side  door,  and  diagonally  across  the  cross 
street,  to  the  corner  of  that  with  Main  street,  and  there  suc- 
ceeded in  quieting  Wilkinson.  Two  policemen  had  heard  the 
disturbance,  and  came  up,  and  were  near  by.  Thus  situated, 
there  wa«  necessarily  between  the  corner  where  Johnston  de- 
tained Wilkinson,  and  where  they  were,  and  the  front  door  of 
the  *'  Border  Saloon,"  something  more  than  the  width  of  the 
cross  street;  so  that  had  he  really  desired  to  do  so,  Boney  could 
have  passed  out  at  the  front  door,  and  gone  quietly  away.  But 
evidently  such  was  not  Boney's  real  purpose.  That  this  is  so, 
let  us  look  to  what  occured  in  the  saloon  and  outside,  near  by, 
immediately  after  Wilkinson  was  ejected  by  Johnston. 

8.  H.  Yates,  one  of  the  bar-room  party,  led  Boney  through 
a  door  in  the  rear  end  of  the  bar-room  and  into  a  passage ;  Init 
H8  Boney  retired  he  called  Moorman  to  hin\,  sajdng  he  preferred 
the  advice  of  two  rather  than  one;  and  desired  Moorman  and 
Yates  to  effect  a  peaceable  or  honorable  settlement  Moorman, 
claiming  to 'be  ft^iendly  to  both,  undertook  to  eftect  a  peaceable 
settlement.  It  is  important  to  see  just  here  how  Moorman 
proceeded  on  his  mission  of  peace,  especially  as  Johnston's 
theory  is  that  he  thought  Moorman  was  bearing  a  challenge 
from  Boney  to  Wilkinson,  and  therefore  the  arrest.  Moorman 
accordingly  went  out  on  the  street  where  Johnston  was  with 
Wilkinson,  the  latter  hanng  become  quiet,  and,  addressing 
him  (Wilkinson)  as  "Captain  John,"  said;  "Boney  is  in  the 
bar  there,  afraid  to  come  out  and  go  home;  he  is  unamied, 
and  does  not  wish  to  be  attacked  unprepared."  This  was  cer- 
tainly but  little  in  the  direction  of  a  peaceable  settlement. 
Vol.  lxxx — 19 


Digitized  by 


Google 


146  Johnston  r.  Moorman. 

Opinion. 

However,  Wilkinson  replied:  "Tell  him  to  come  out  and  go 

home,  that  I  am  no  d -d  assassin."    But  Moorman,  instead 

of  taking  the  message  to  Boney,  promptly  replied:  "He 
(Boney)  will  meet  you  to-morrow,  and  settle  the  matter." 
This  surely  and  directly  imported  a  hostile  meeting;  and  Wil- 
kinson so  took  it,  for  he  instantly  replied  to  Moorman :  "  I  \iill 
meet  him  any  time  and  any  where."  Then  it  was  that  Moor- 
man moderated  what  he  had  laet  said  by  saying  to  Wilkinson: 
"You  are  both  drunk  to-night,  and  to-morrow  there  will  be 
nothing  of  it;  I  don't  know  whether  he  wants  to  fight  you  at 
all." 

It  was  the  threatening  language  of  Moorman  which  doubt- 
less impressed  Johnston,  as  it  did  Wilkinson,  that  a  hostile 
meeting  was  contemplated,  and  caused  Johnston  to  order  Moor- 
man away.  This  was  clearly  his  duty,  under  the  circum- 
stancert,  and  it  was  a8  clearly  Moorman's  duty  to  obey,  John- 
ston asserting:  "I  am  mayor,  and  I  intend  to  settle  this  mat- 
ter; and  if  you  don't  go  away,  I  will  send  you  to  jail."  But 
Moorman  remained  and  remonstrated  with  Johnston,  an  officer 
of  the  law,  plainly  in  the  discharge  of  his  duty,  the  preserva- 
tion of  the  peace  and  order  of  the  town  of  which  he  was  the 
mayor.  In  remaining  and  retiising  to  depart,  Moorman  was 
certainly  obstructing  the  officer  of  the  law  in  the  discharge  of 
a  duty  to  the  public  imposed  by  law,  and  Moorman's  actions, 
to  say  the  leavSt,  tended  to  reopen  the  dangerous  strife  which 
Johnston  for  the  time  being  had  quelled. 

Under  these  circumstances  the  arrest  was  ordered  by  John- 
ston. Looking  impartially  at  the  facts,  it  is  impossible  to  con- 
clude that  he  in  any  particular  even  strained  his  authority. 

We  repeat  there  can  be  no  question  that  the  act  of  Johnston 
complained  of  was  done  in  the  discharge  of  a  judicial  function. 
Indeed,  the  instruction  given  by  the  court,  in  lieu  of  the 
seventh  instruction  aaked  for  by  the  defendant,  concedes  the 
judicial  character  of  Johnston  on  the  occasion  in  question.  For 
these  reasons  we  are  of  opinion  that  the  hustings  court  erred  in 
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refusing  to  give  the  said  first  instruction  asked  for  by  the  de- 
fendant. 

JU.  The  court  erred  in  refusing  the  said  seventh  instruction, 
and  in  giving  in  lieu  thereof  another,  to-^dt:  "That  if  the  de- 
fendant, being  a  conservator  of  the  peace,  with  the  power  to 
apprehend  offenders,  had  reasonable  grounds  for  believing, 
from  the  action  of  the  plaintiff,  that  the  plaintiff  was  engaged, 
or  about  to  engage,  in  a  breach  of  the  peace,  or  commit  a 
felony,  or  was  engaged  in  carrying  or  delivering  a  challenge  to 
fight  from  one  Boney  to  one  Wilkinson,  in  the  presence  of  the 
defendant,  or  that  the  plaintiff*  was,  with  others,  riotously,  tu- 
multously, or  unlawfully  acting  at  a  public  place  in  Danville, 
or  that  the  plaintiff  was  engaged  or  about  to  engage  in  an  af- 
fray, the  defendant  had  the  authority  under  the  law  to  arrest 
and  imprison  the  plaintiff,  although  the  plaintiff  was  in  fact  not 
engaged  or  about  to  engage  in  either  of  the  above-named  acts; 
and  if  they  so  believe,  it  will  be  their  duty  to  find  for  the  de- 
fendant." 

Very  little  need  be  said  as  to  this  assignment.  Whether  the 
seventh  instruction,  asked  for  by  the  defendant,  was  proper  or 
not,  it  is  not  necessary  to  decide,  as  there  is  no  room  to  doubt 
that  the  substitute  was  erroneous  and  should  not  have  been 
given.  The  instruction  given  makes  the  jury  the  judge  of  the 
reasonableness  of  the  grounds  of  the  defendant's  action  as  to  a 
matter  within  his  judicial  jurisdiction  and  discretion.  It  takes 
away  from  the  defendant  the  right  to  judge  whether  ground  for 
arrest  existed,  and  refers  it  as  a  question  of  fact  to  the  jury  to 
be  by  it  decided,  not  from  what  happened  in  the  sight  and 
hearing  of  the  defendant,  but  from  evidence  adduced  before 
the  jury.  This  was  not  a  proper  question  to  be  lefl  to  the  jury. 
2  Addison  on  Torts,  877. 

In  the  view  of  the  case  already  expressed  it  is  unnecessary 
to  notice  the  remaining  assignments,  as,  for  the  errors  already 
noticed,  the  judgmjent  of  the  hustings  court  must  be  reversed, 
and  the  verdict  of  the  jury  set  aside,  with  costs  to  the  plaintift' 


Digitized  by 


Google 


148  Johnston  v.  Moorman. 

Opinion. 

in  error,  and  the  cane  remanded  to  the  hustings  court  of  Dan- 
ville for  a  new  trial,  at  which,  if  instructions  should  be  a«ked 
for,  such  instructions  shall  be  given  in  accordance  with  the 
views  set  forth  in  this  opinion. 

HiNTON,  eJ.,  dissented. 

Judgment  reversed. 
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Strother's  Adm'r  and  als.  v.  Mitchell's  Ex'or  and  als. 
January  29th,  1885. 

1.  Legacies — Advancetitents — Ademption, — Where  one  in  loco  parentis 

gives  a  legacy  as  a  portion,  and  afterwards  advances  in  the  nature  of  a 
portion  to  same  person,  such  advancement  will  be  deemed  an  ademp- 
tion of  the  legacy.  Hansborough  v.  Hooe,  12  Leigh,  322.  But  where  the 
gift  is  given  be/ore  the  making  of  the  will,  and  the  will  does  not  charge 
it  as  an  advancement,  the  court  cannot  so  charge  it  in  settling  the  es- 
tate.   Code  1873,  chapter  118,  section  12. 

2.  Co- Sureties — Contribution. — Where  principal  is  insolvent,  surety, 

against  whom  judgment  has  been  rendered,  may  have  judgment  against 
his  co-surety  for  his  share  of  the  debt.  But  unless  such  judgment  has 
been  rendered,  such  surety  cannot  have  judgment  against  his  co-surety. 
Code  1873,  chapter  144,  section  8. 

3.  Evidence — Post- Admissions  of  Assignor.— K  letter  written  by  a  dis- 

tributee, after  assigning  his  share  of  the  estate,  is  not  admissible  as 
evidence  for  any  purpose  in  suit  to  settle  the  estate. 

4.  Decrees —  Who  bound  by. — One  not  a  party  to  the  suit  is  not  bound  by 

any  proceedings  or  decrees  therein. 

Argued  at  Staunton,  but  decided  at  Richmond. 

Appeal  from  two  decrees  of  circuit  court  of  Frederick  county, 
rendered  17th  May,  1884,  and  12th  June,  1884,  respectively,  in 
the  chancery  cause  of  Mary  Mitchell's  executor  against  J.  T. 
Strother's  administrator  and  others. 

Mary  W.  Tuley  held  J.  T.  Mitchell's  bond,  dated  30th  Octo- 
ber,  1860,  for  $1,561.15.  Mary  Mitchell  and  J.  T.  Strother 
were  sureties  thereon.     In  1866,  after  the  death  of  the  sureties, 
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judgment  was  had  on  the  bond  against  J.  T.  Mitchell  alone. 
Under  Mary  Mitchell's  will,  J.  T.  Mitchell,  who  was  her  son, 
was  a  legatee,  and  he  assigned  his  interest  in  her  estate  to  Mary 
Tuley  to  pay  the  bond.  In  1879,  in  the  circuit  court  of  Clarke 
county,  Xaupi,  who  was  also  a  legatee,  sued  for  a  settlement  of 
the  estate.  Mary  Tuley  was  made  a  party,  and  received  the 
amount  of  the  bond  out  of  J.  T.  Mitchell's  interest.  In  1882, 
in  that  suit,  Master  Moore  filed  a  supplemental  report,  founded 
on  a  letter  of  J.  T.  Mitchell,  dated  1880,  which  admitted  he 
had  received  from  his  master  before  the  making  of  her  will  an 
advancement,  which,  the  master  stated,  satisfied  his  legacy,  so 
that  he  had  no  interest  in  the  estate  when  he  made  the  assign- 
ment to  Mary  Tuley.  In  1882  a  decree  was  entered  confirm- 
ing the  supplemental  report.  In  1883,  in  the  circuit  court  of 
Frederick  county,  Mary  Mitchell's  executor  sued  the  adminis- 
trator, &c.,  of  J.  T.  Strother,  deceased,  for  contribution  of  one- 
half  of  the  sum  which  had  l)een  paid  out  of  her  estate  in  satis- 
faction of  said  bond,  and  based  the  claim  on  the  said  report 
which  had  been  confirmed  as  aforesaid,  and  on  the  theory  that 
it  had  been  so  paid  by  reason  of  the  said  suretyship.  The  ad- 
ministrator of  J.  T.  Strother  answered  alleging,  among  other 
things,  that  the  bond  had  not  been  paid  out  of  Mary  Mitchell's 
estate,  but  out  of  J.  T.  Mitchell's  interest  in  that  estate ;  and 
that  the  said  report,  and  the  decree  confirming  it,  were  not 
binding  upon  his  intestate's  estate,  because  it  was  unrepresented 
in  that  suit,  and  also  that  the  said  letter  was  not  admissible 
evidence  to  sustain  the  report. 

But  upon  the  hearing,  the  circuit  court  of  Frederick  county, 
on  12th  June,  1884,  decreed  that,  it  appearing  that  the  estate 
of  Marj^  Mitchell  had  paid  the  whole  of  the  said  bond  by  reason 
of  said  suretyship,  it  was  entitled  to  recover  from  the  estate  of 
J.  T.  Strother,  upon  the  principle  of  contribution  among  co- 
sureties, one-half  of  the  amount  so  paid  by  it,  and  ordered  that 
Barton  and  Boyd,  out  of  money  in  their  hands  belonging  to  the 
estate  of  Joseph  T.  Strother,  pay  to  J.  T.  Thomas,  the  execu- 
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tor  of  Mary  Mitchell,  tlie  sum  of  §60,  witli  interest  thereon 
from  loth  December,  1879,  and  the  further  sum  of  $1,436.99, 
with  interest  thereon  from  22n<l  January,  1882,  and  the  costs 
of  the  suit — the  balance  so  paid  by  Mary  Mitchell's  estate  hav- 
ing been  barred  by  the  statute  of  limitations.  From  this  de- 
cree J.  T.  Strother's  administrator  obtained  an  appeal  to  this 
court  and  a  writ  of  supersedeas. 

T,  W.  HarrisoVj  for  the  appellants. 

M.  McCormicky  for  the  appellees. 

Lacy,  J.,  delivered  the  opinion  of  the  court. 

The  appellee,  Mary  Mitchell's  executor,  filed  his  bill  in  Oc- 
tober, 1883,  alleging,  that  on  the  30th  day  of  October,  1860, 
Joseph  T.  Mitchell,  as  principal,  and  J.  T.  Strother  and  Mary 
Mitchell,  as  co-securities,  had  executed  a  bond  for  $1,561.15  to 
Mary  W.  Tuley,  administratrix  of  Joseph  Tuley,  deceased; 
that  the  estate  of  Mary  Mitchell,  his  testatrix,  had  been  com- 
pelled to  pay  the  whole  debt,  in  a  suit  in  the  circuit  court  of 
Clarke  county, in  the  name  and  style  of  JTaapiv.MUcheW sex' ar; 
that  Joseph  T.  Mitchell,  the  principal,  was  a  bankrupt,  and  that 
Mitchell's  executor  was  entitled  to  have  contribution  of  J.  T. 
Strother's  estate,  as  co-security,  and  to  attach  a  fiind  under  the 
control  of  the  court.  To  this  bill  the  administrator  and  the 
widow  and  children  of  J.  T.  Strother  demurred  and  answered. 

Passing  by  the  questions  raised  by  the  demurrer,  the  answers 
denied  the  'joint  obligation  of  Strother  and  Mitchell — denied 
that  Mary  Mitchell's  estate  had  paid  the  debt — that  it  was  paid 
by  the  estate  of  Joseph  T.  Mitchell — and  alleged  that  Mrs. 
Tuley  was  the  assignee  of  the  interests  of  Joseph  T.  Mitchell 
in  the  estate  of  his  mother,  Mrs.  Mary  Mitchell ;  that  the  record 
of  the  said  suit  of  J[aupi  v.  Mitchell's  ex'or ,  in  the  circuit  court 
of  Clarke  county,  exhibited  in  this  suit,  showed  this;  that  the 
record  of  the  said  last-named  suit  showed,  moreover,  that  J. 
T.  Strother's  administrator  was  not  a  party  to  that  suit,  and 
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that  the  defendantR  who  were  entitled  to  the  estate  of  J.  T, 
Strotlier,  deceased,  were  not  in  any  way  concluded  by  the  pro- 
ceedings in  that  suit;  that  in  1866  the  obligee  in  the  Mitchell 
bond  had  recovered  a  judgment  against  Joseph  T.  Mitchell 
alone,  and  had  not  sued  either  Strother  or  Mrs.  Mitchell;  that 
the  suit  of  Xaupi  v.  llitcltell  was  a  suit  for  the  settlement  of  the 
executorial  accounts  of  the  executor,  and  for  division  and  dis- 
tribution of  the  Mitchell  estate ;  that  in  this  suit  Mrs.  Tuley 
was  brought  in  by  an  amended  bill,  and  answered,  claiming 
to  subject  the  interest  of  Joseph  T,  Mitchell  to  the  payment 
of  his  debt  to  her,  and  exhibited  an  assignment  executed  by 
Joseph  T.  Mitchell  to  her  of  his  entire  interest  under  his 
mother's  will;  that  this  claim  of  Mrs.  Tuley,  as  assignee,  was 
allowed,  and  the  share  due  her  assignor,  Joseph  T.  Mitchell, 
paid  to  her;  that  the  interest  of  Mrs.  Tuley  in  the  suit  then 
ceased ;  and  that  afterwards  a  letter  of  Joseph  T,  Mitchell, 
written  to  his  sister,  the  vAfe  of  the  executor,  in  1880,  admit- 
ting an  advancement  of  $3000  by  his  mother,  the  testatrix, 
which  was  to  be  a  charge  against  him  in  the  distribution  of 
his  mother's  estate;  that  the  accounts  were  then  reformed,  and 
it  was  ascertained  that  the  said  Joseph  T.  Mitchell  would  Jhen 
have  no  interest  in  the  estase,  and  the  payments  made  t^  Mrs. 
Tuley,  on  account  of  the  Jos.  T.  Mitchell  debt,  credited  to  the 
executor  as  payments  on  account  of  Mrs.  Mitchell's  estate  as 
security  on  the  Tuley  bond,  and  then  the  residue  divided  among 
the  persons  entitled  to  the  Mitchell  estate  other  than  Jos.  T. 
Mitchell. 

The  circuit  court  held  that  the  Xaupi  suit  showed  that  Mit- 
chell's estate  had  paid  the  amount  of  the  Tuley  bond  as  suretv^, 
and  that  Strother's  estate  was  bound  as  security  to  contribute 
one-half  of  this  sum  to  the  Mitchell  estate,  except  as  to  sums 
barred  by  the  statute  of  limitations,  and  decreed  out  of  the 
money  in  the  hands  of  the  court  in  another  suit,  the  payment 
to  Mitchell's  executor  of  the  sum  of  $60  as  of  December  loth, 
1879,  and  of  $1,436.99  as  of  January  22nd,  1882,  with  interest, 
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bv  Barton  &  Boyd,  out  of  the  funds  in  their  hands  belonging 
to  the  estate  of  Joseph  T.  Strother,  and  retired  the  cause  from 
the  docket  as  an  ended  cause. 

From  this  decree,  which  was  entered  June  12th,  1884,  and 
the  subsecjuent  decree  rendered  in  the  cause  on  the  14th  day  of 
June,  correcting  a  clerical  error  in  the  former  decree,  an  appeal 
was  allowed  to  this  court. 

It  appears  from  the  record  of  this  cause  that  the  estate  of 
Joseph  T.  Strother  was  in  no  way  represented  in  the  Xaupi 
suit;  that  there  was  nothing  in  the  proceedings  in  that  suit,  up 
to  the  payment  of  the  Tuley  debt,  that  indicated  or  suggested 
that  Strother's  estate  was  interested  up  to  that  time. 

Mrs.  Tuley  had  no  interest  in  the  question  whether  her  debt 
was  paid  by  Mrs.  Mitchell  as  security,  or  paid  by  the  executor 
out  of  the  share  of  Joseph  T.  Mitchell ;  but  Joseph  T.  Stroth- 
er'a  administrator,  and  the  widow  and  children  of  Joseph  T. 
Strother,  have  a  deep  interest  in  that  question,  as  abundantly 
appears  by  this  suit;  as  in  the  one  case  there  was  no  liability 
on  them,  whereas  by  the  other  solution  a  large  and  ruinous 
liability  has  been  fixed  upon  them  by  the  decree  herein.  The 
advancement  was  made,  if  actually  made  at  all,  before  the  will 
of  Mrs.  Mitchell  was  executed — there  was  no  reference  to  the 
advancement  made  in  the  will — and  an  inspection  of  the  will 
shows  that  a  diiFerence  was  made  therein  in  favor  of  the  other 
children.  It  was  the  privilege  of  Mrs.  Mitchell  to  charge  this 
advancement  to  her  son  in  her  will,  if  she  chose  to  do  so,  but 
if  she  did  not  do  so,  and  did  not  so  intend  to  charge  it,  it  is  not 
in  the  power  of  any  other  person  to  do  so.  The  larger  pro- 
vision in  her  will  for  others  may  have  been  her  way  of  doing 
this.  Our  statute  pro\'ides  that  "a  provision  for,  or  advance- 
ment to,  any  person  shall  be  deemed  a  satisfaction  in  whole,  or 
in  part,  of  a  devise  or  bequest  to  such  person  in  a  previous 
will,"  &c. 

In  the  case  of  Moore  v.  Hilton^  12  Leigh  1,  this  court  held 
that  an  advancement  to  a  child  made  subsequent  to  a  will  is  to 
Vol.  lxxx — 20 
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be  taken  as  a  satisfaction  of  a  legacy  to  that  child,  /^ro  totOj  or 
pro  tanio,  according  to  its  amount 

Tn  the  case  of  Hansborough  v.  Hooe.,  12  Leigh,  322,  the  ques- 
tion arose  under  the  will  of  a  grandfather,  where  Judge  Cabell 
held  for  the  court  that  the  rule  is  well  settled  that  when  a  pa- 
rent, or  person  in  loco  parentis^  gives  a  legacy  as  a  portion,  and 
afterwards,  upon  any  occasion  calling  for  it,  advances  in  the 
nature  of  a  portion  to  that  child,  that  will  amount  to  an  ademp- 
tion of  the  gift  by  the  will,  and  this  court  will  presume  he 
meant  to  satisfy  the  one  by  the  other,  citing  Lord  Eldon,  in 
Trimmer  v.  Bayne,  7  Ves.  508,  and  Jones  v.  Mason,  5  Rand. 
577,  and  this  with  reference  to  real  estate  as  well  as  to  personal 
estate. 

This  is  well  settled,  and  we  do  not  mean  to  contradict  the 
principle;  it  is  a  part  of  the  statute  law  of  the  State. 

But  it  nowhere  appears  when  this  sum  of  $3,000  was  ad- 
vanced, if  at  all.  It  is  a  most  important  question  to  the  appel- 
lants, and  they  have  a  right  to  be  heard  to  contest  the  question 
before  their  rights  are  passed  upon.  The  will  was  executed  in 
1862.  Strother's  administrator  claims  that  if  any  advancement 
was  made  to  Joseph  T.  Mitchell  at  all,  it  must  have  been  in  the 
years  1860  or  1861.  But  upon  this  point  no  proof  has  been 
taken.  The  will  was  admitted  to  probate  in  1865.  Strother's 
administrator  complains  that  there  was  no  proof  taken  to  prove 
the  letter;  that  it  wa«  dated  in  1880 — long  aft^er— eighteen 
years  after  the  date  of  the  will,  and  fifteen  years  after  the  death 
of  Mrs.  Mitchell,  and  that  it  was  dated  long  after  the  alleged 
M'riter,  Joseph  T.  Mitchell,  had  assigned  all  his  interest  in  the 
estate  to  his  creditor,  and  long  after  he  had  been  adjudged  a 
bankrupt,  and  when  he  had  no  interest  in  the  subject;  that  it 
must  have  been  admitted  by  the  commissioner,  and  acted  on 
by  the  court,  as  an  admission  against  interest,  but  that  it  can- 
not be  so  regarded;  that  it  was  not  evidence  for  any  purposes. 
And  he  ftirther  contends  that  the  commissioner  who  so  ad- 
mitted it  was  the  counsel  in  the  cause,  and  drafted  both  the 
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original  and  amended  bills ;  that  it  was  of  no  concern  to  Joseph 
T.  Mitchell,  the  supposed  writer,  and  in  the  interest  of  the  per- 
son who  offered  it,  and  in  no  way  concerned  Mrs.  Tiiley,  the 
creditor,  who  had  been  paid  her  debt  as  the  assignee  of  Mit- 
chell, and  gone  out  of  the  cause.  Xfrs.  Tuley  claimed  to  be 
paid  this  debt  of  Joseph  T.  Mitchell,  in  her  answer  as  the  as- 
signee of  the  said  Joseph  T.  Mitchell,  and  although  she  asserts 
another  debt  against  Mrs.  Mitchell,  she  does  not  hint  in  her 
answer  that  Mrs.  Mitchell  is  bound  to  her  as  suretj'  for  this 
debt  of  her  son,  Joseph  T.  Mitchell. 

After  Mrs.  Tuley  had  been  paid  her  debt,  as  the  assignee  of 
Jos.  T.  Mitchell,  in  which  capacity  alone  she  claimed  it,  never 
having  asserted  any  claim  for  it  against  Mrs.  Mitchell  in  this 
or  any  other  suit,  so  far  as  this  record  shows,  and  been  paid 
another  debt  which  she  did  claim  against  Mrs.  Mitchell,  the 
following  appears  in  the  record: 

"  Commissioner's  Office, 
^' April  11th,  1SS2. 
"  I  have  been  requested  to  make  the  following  supplemental 
statement,  in  addition  to  my  report  heretofore  filed  in  this  cause : 
"  A  letter  of  Jos.  T.  Mitchell,  addressed  to  Mrs.  J.  T.  Thomas, 
I  suppose,  beginning  'Dear  Belinda,'  and  concluding  'Your 
affectionate  brother,  Jos.  T.  Mitchell,'  and  dated  December  3d, 
1880,  has  been  laid  before  me." 

By  whom  I  There  is  no  sponsor  for  it  in  the  record.  In  this 
letter  he  acknowledges  the  receipt  by  himself  of  $3,000  from 
Mrs.  Mary  Mitchell  during  her  life,  which  sum  he  says  she 
permitted  him  to  keep  on  account  of  his  interest  in  her  estate. 

Where  is  this  letter?  It  is  not  in  the  record;  there  was  no 
party  to  the  cause  who  so  required,  and  it  is  not  exhibited  with 
the  report  of  the  commissioner. 

We  do  not  intimate  that  there  is  no  such  letter.    But  has  not 
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Strother's  adininistrator  a  right  at  least  to  see  it,  and  inspect 
it  ?     It  has  proved  fatal  to  all  the  interests  of  Strother's  children. 

The  commissioner  then  adds :  ''  In  the  report  heretofore  made 
by  me  he  has  not  been  charged  with  this  sum.  It  should  be 
charged  against  him  as  an  advancement.  I  have  no  informa- 
tion as  to  the  time  of  ^^r8.  Mitcheirs  death,  but  her  will  wa^ 
admitted  to  probate  on  the  30th  day  of  Xovember,  1865.  In 
the  statement  below  I  have  charged  interest  on  the  sum  of 
§8,000  from  the  1st  day  of  December,  1865.'' 

This  is  all  the  commissioner  says  on  this  very  important 
point;  but  it  is  quite  enough  to  show  that  this  letter  was  the 
sole  ground  for  the  change  in  the  situation.  It  was  not  deemed 
necessarj'  to  prove  its  execution,  nor  was  it  considered  neces- 
sary to  ascertain  with  certainty  to  whom  it  was  written  or  when 
delivered — the  commissioner  su]>poses  that  it  was  written  to  the 
wife  of  the  executor,  Mrs.  Thomas.  He  does  not  pause  long 
enough  to  tell  us  who  presented*  the  letter,  or  who  requested 
him  to  make  this  new  and  supplemental  report.  Perhaps  it 
did  not  and  obviously  it  did  not  concern  any  party  in  that  cause 
to  inquire  concerning  these  things.  To  them  it  was  a  matter  of 
great  gain  to  have  it  all  so  settled :  but  the  eftect,  as  we  have 
seen,  under  the  decision  of  this  case  in  the  circuit  court,  was 
to  destroy  the  property  rights  of  the  appellants  in  this  cause 
without  proof — irithmt  a  hearing^  in  a  cause  to  which  they  were 
not  imited  nor  admitted  as  parties,  the  circuit  court  holding 
that  it  appeared  that  the  estate  of  Mrs.  Mitchell  had  i>aid  the 
whole  of  this  debt  for  which  the  said  MaiT  Mitchell  and  J.  T. 
Strother  were  co-securities,  and  Mary  Mitchell's  estate  was  en- 
titled to  contribution  therefor  from  Strother's  estate. 

Our  statute  provides  that  if  the  principal  debtor  be  insolvent, 
any  surety,  or  his  personal  representative,  against  whom  a 
judgment  or  decree  Inis  been  rendered  on  the  contract  for 
which  he  was  surety,  may  obtain  a  judgment  or  decree  by  mo- 
tion in  the  court  in  which  the  former  judgment  or  decree  was 
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rendered,  against  any  co-surety,  or  liis  personal  representative, 
for  his  share  in  law  or  in  equity,  of  the  amount  for  which  the 
tirst-mentioned  judgment  or  decree  may  have  been  rendered; 
and  if  the  same  has  been  paid,  for  such  share  of  the  amount  so 
paid,  with  interest  thereon  from  the  time  of  such  payment. 

Was  any  judgment  or  decree  rendered  against  the  estate  of 
Mrs.  Mary  Mitchell  for  this  debt  of  Joseph  T.  Mitchell?  Kso, 
in  whose  favor  was  it  rendered,  when  so  rendered  against  Mary 
Mitchell's  estate?  It  was  not  so  rendered  in  favor  of  Mrs. 
Tuley,  for  her  debt  was  paid  her  as  against  the  interest  of  Jos. 
T.  Mitchell,  claiming  under  his  interest  in,  not  against  Mrs. 
Mitchell's  estate,  but  after  there  was  no  longer  any  claimant  in 
this  case  of  the  Tuley  debt,  it  having  been  paid,  the  accounts 
were  rearranged  among  the  parties  claiming  under  the  will — a 
matter  to  which  no  party  in  that  case  could  offer  any  objec- 
tion. 

Judge  Lee,  delivering  the  unanimous  opinion  of  this  court, 
in  the  cases  of  Torr  v.  liavefisn-off,  and  Tarr  v.  Hendricks^  12 
Oratt.  642,  says:  ''  The  doctrine  of  contribution  among  sureties  is 
founded  rather  on  principles  of  e(piity  and  natural  justice  than 
upon  any  notion  of  mutual  contract,  express  or  implied/'  Cit- 
ing Dering  v.  Earl  af  Winehelsea^  1  Cox  R.  318. ;  Craijthorne  v. 
S>r(nbunu\  14  Ves.  R.  160;  and  Lord  Redesdale  m  SfirliHg  y. 
Forre.iter^  3  Bright's  R.  575,  590.  See  also  Knii/hf  v.  Hiujhes^  3 
Car.  k  Payne  467,  ><»ra:n  v.  Wall,  1  C^h.  Rep.  80;  1  Story's 
Equity  Jur.  §499;  Theobald  on  Prin.  and  Sur.  ch.  11,  §  283,  p. 
267.  ' 

The  object  of  the  whole  doctrine  is  ec^uity,  and  etpiality  of 
burdens  is  equity.  See  also  Bh^tr  v.  Maynard,  2  I^eigh,  29. 
The  question  whether  this  burden  should  tall  on  Mrs.  Mit- 
cheirs  estate  has,  it  seems,  never  been  reallv  litiiriited  in  anv  ciuse, 
and  if  it  had  been  in  the  cjise  of  A^aapi  v.  MltcheWs  cj'or,  it  could 
not  be  held  conclusive  of  the  rights  of  Strother's  estate  not  be- 
fore the  court,  and  not  in  any  degree  represented  in  that  case. 
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It  follows  that  the  decrees  complained  of  must  be  reversed  and 
annulled,  and  the  cause  remanded,  to  allow  Strother's  admin- 
istrator and  the  other  appellants  a  day  in  court  to  litigate  this 
to  them  very  importa.nt  question. 

Decrees  reversed. 
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Strother's  Administrator  v.  Xaupi  and  als. 
January  29th,  1885. 

1.  Practice  in  Chancery— /Rehearing— Case  a^  Bar.— T.  held  J.'s  bond 
dated  1860,  whereon  M.  and  S.  were  sureties.  In  1866,  after  death  of 
the  sureties,  judgment  was  had  on  the  bond  against  J.  Under  M.'s  will 
J.  is  a  legatee,  and  assigns  to  T.  his  legacy  to  pay  the  bond.  In  1879, 
X.,  another  legatee  of  M.,  sues  for  a  settlement  of  the  estate,  and  T.  is 
made  a  party,  and  receives  payment  of  the  bond  out  of  J.'s  interest  in 
the  estate.  In  1882,  the  master  files  a  supplemental  report,  founded  on 
a  letter  of  J.*s  dated  1880,  and  showing  that  J.  had  received  from  M., 
his  mother,  before  she  made  her  will,  an  advancement,  which  satisfied 
his  legacy.  In  1882,  a  decree  was  entered  confirming  this  report.  In 
1883,  M.'s  executor  sues  administrator  of  S.  claiming  that  the  estate  of 
the  latter  should  refund  half  of  the  sum  paid  by  M.'s  estate  to  satisfy 
the  bond,  and  based  the  claim  on  the  said  report  so  confirmed.  In 
the  suit  of  X.  v.  A/.'i"  executor^  in  1884,  the  administrator  of  S.  asked 
leave  to  file  petition  to  rehear  and  annul  decree  confirming  said  report. 

Held: 

1.  Decree  of  1882,  confirming  supplemental  report,  was  not  binding 

on  S.'s  estate,  it  being  rendered  in  a  suit  wherein  said  estate 
was  unrepresented. 

2.  Letter  containing  admissions  of  assignor  after  the  assignment, 

was  not  evidence,  and  no  basis  for  the  report. 

3.  Leave  should  have  been  given  to  file  the  petition. 

Argued  at  Staunton,  but  decided  at  Richmond. 

Appeal  from  decree  of  the  circuit  court  of  Clarke  county, 
rendered  May  19th,  1884.  in  the  chancery  cause  of  Edward  J. 
Xaupi  and  wife  against  Mary  Mit<?heirs  executor  and  others. 
The  fects  of  this  case  are  the  same  as  those  in  the  foregoing 
case  of  Strother's  administrator  against  Mitchell's  executor, 
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with  the  addition  that  after  the  institution  of  the  t^aid  suit,  in 
May  1884,  the  administrator  of  J.  T.  Strother,  asked  leave  of 
the  said  circuit  court  in  this  cause,  to  tile  a  petition  and  to 
become  a  party  thereto,  and  to  have  the  decree,  which  confirm- 
ed the  rei>ort  of  Master  Moore,  reheard  and  aimulled,  and  to 
resettle  the  accounts  of  J.  T.  Thomas,  executor  of  Mary 
Mitchell.  But  the  circuit  court  refused  the  leave  and  rejected 
the  petition.  From  which  decree,  the  administrator  of  J.  T. 
Strother  obtained  an  appeal  to  this  court. 

T.  W.  Ilairmn^  for  the  appellant. 

Barton  ^  Boyd,  for  the  appellees. 

Lacy,  J.,  delivered  the  opinion  of  the  court. 

The  record  in  this  case,  shows  that  after  the  institution  of  the 
suit  against  him,  by  Mit^^helPs  executor,  as  set  forth  in  the  suit 
of  Stnfthcr's  (ulmiimtrator  v.  3IifrhelVs  exeetitor,  Strother's  ad- 
ministrator, moved  the  circuit  court  of  Clarke  county,  for  leave 
to  file  a  petition  presented  to  the  court,  that  he  might  be 
permitted  to  come  into  this  suit,  and  defend  his  rights  herein; 
that  he  had  no  notice  whatever  of  this  suit  until  the  insti- 
tution of  the  suit  against  him  in  the  circuit  court  of  Frederick 
county;  that  it  was  then  claimed  that  he  was  concluded 
by  this  suit,  although  he  had  been  in  no  wise  connected  with 
it;  that  he  did  not  know  he  was  in  any  way  interested  in 
this  suit  until  he  was  notified  by  the  suit  against  him  in  Fred- 
erick county,  biused  upon  the  results  of  this ;  that  having  been 
held  to  be  interested  in  this  suit,  he  jirayed  to  be  allowed  to 
come  in  by  petition,  and  defend  his  rights  herein;  that  there 
were  material  errors  in  this  record ;  that  if  he  was  to  be  bound 
by  the  proceedings,  he  desired  to  be  heard;  that  the  decree 
herein  against  him  w^a*^  based  upon  insufliicient  evidence,  w^as 
indeed,  without  proof  of  any  sort;  that  the  letter  of  Joseph  T. 
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Mitchell,  upon  which  the  decree  was  based,  was  neither  filed 
nor  exhibited ,  that  it  was  not  evidence  against  him,  as  he  was 
not  a  party  to  the  suit,,  and  was  not  evidence  for  any  purpose, 
because  the  writer  had  no  interest  in  the  subject,  having  long 
before  the  date  of  the  letter,  assigned  all  his  interest  to  Mrs. 
Tuley,  who  was  seeking  in  that  suit  to  subject  it  to  the  pay- 
ment of  her  debt.  This,  and  much  more  was  set  forth  in  the 
said  petition.  But  the  circuit  court  refused  to  allow  the 
petition  to  be  filed,  and  decreed  that  it  be  rejected.  From  this 
decree  Strother^s  administrator  appealed  to  this  Court. 

The  circuit  court  of  Clarke  erred  in  rejecting  this  petition. 
Strother's  administrator  was  deeply  concerned  in  the  final  re- 
sult of  the  cause,  and  all  the  proceedings  up  to  that  point  had 
been  had  when  he  w^as  not  before  the  court. 

The  decision  of  the  court  had  been  based,  so  far  as  it  con- 
cerned Strother,  upon  a.letter  of  Jos.  T.  Mitchell,  written  many 
years  after  he  had  assigned  his  interest  to  a  third  person.  It 
was  not  oflfered  in  evidence  to  affect  the  rights  of  his  assignee; 
for,  so  long  as  Mrs.  Tuley  was  in  the  cause  asserting  her  right 
to  the  interest  of  Jos.  T.  Mitchell  in  his  mother's  estate,  by 
\irtue  of  his  assignment  to  her,  it  was  not  produced.  After 
Mrs.  Tuley  had  been  paid  her  debt,  as  the  assignee  of  Jos.  T. 
Mitchell,  then  It  was  produced  out  of  the  possession  of  one  of  the 
parties  to  shov)  that  Jos.  T.  Mitchell  had  no  interest  in  the  estate 
of  his  mother,  and  it  was  then  made  the  basis  for  the  action  of 
the  court  in  reforming  the  accounts  settled  in  the  cause,  the 
only  effect  of  which  was  to  fasten  a  Uabitity  on  Strother's  adminis- 
trator for  the  benefit  of  the  parties  thus  producing  and  using  it 
aroong  themselves. 

Where  bad  this  letter,  addressed  to  the  wife  of  the  executor 
of  Mi*s.  Mitchell,  as  the  commissioner  says  he  supposes  it  was^ 
been  all  the  time  before  that?  If  produced  before  Mrs.  Tuley 
was  paid,  as  the  assignee  of  Jos.  T.  Mitehell,  and  then  relied 
on,  as  it  has  been  since,  it  would  have  shown  that  Mrs.  Tuley 
took  nothing  by  her  assignment  from  Jos.  T.  Mitchell,  because 
Vol.  lxxx — 21 
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he  hacl  nothing  to  assign.  Was  this  very  important  letter,  as  it 
has  been  held  to  be,  held  back  by  accident,  mistake,  or  negli- 
gence? The  husband  of  the  person  to  whom  it  was  sujyposed 
by  the  commissioner  to  be  addressed,  because  it  began  "  My 
dear  Belinda,"  and  ended  "Your  affectionate  brother,"  and 
who  informed  us  that  he  was  a  lawyer  practicing  his  profes- 
sion in  Philadelphia,  cannot  be  presumed  to  have  held  it  in  ig- 
norance of  its  value  to  him,  if  he  could  make  it  available. 

But  it  is  of  no  prm^tical  value  to  speculate  upon  the  matter. 
The  history  of  the  letter  is  subject  to  proof.  It  did  not  prove 
itself;  and,  if  it  had,  it  did  not  affect  the  rights  of  Strother's 
administrator,  who  was  not  a  party  to  the  cause. 

The  general  rule  admitting  the  declarations  of  a  party  to  the 
record  in  evidence  applies  to  all  ca^es  where  the  party  has  any 
interest  in  the  suit.  But  when  the  party  has  no  interest  in  the 
matter,  his  name  being  used  by  one  to  whom  he  has  assigned 
all  his  interest  in  the  subject  of  the  suit,  he  cannot  be  permitted 
by  his  acts  or  his  admissions  to  disparage  the  title  of  his  as- 
signee or  vendee.  That  chancery  will  always  protect  the  as- 
signee is  very  certain,  says  Mr.  Greenleaf. 

The  letter  could  not  have  been  used  to  defeat  the  claim  of 
Mrs.  Tuley  as  assignee,  and  it  cannot  be  used  to  affect  the 
rights  of  Strother's  administrator  without  admitting  him  an 
opportunity  to  show  cause  against  it.  For  these,  and  the  rea- 
sons set  forth  in  the  opinion  in  the  case  of  Strother  v.  Miichelly 
we  think  the  circuit  court  erred  in  rejecting  the  petition  of 
Strother's  administrator,  and  the  same  must  be  reversed  and 
annulled,  and  the  cause  remanded  to  the  said  circuit  court  of 
Clarke  county  for  fiirther  proceedings  to  be  had  therein. 

Decree  reversed. 
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Parsons  v.  The  Commonwealth. 
January  29th,  1885. 

I.  Appellate  Court  —  Reversible  Error,  —  P.,  a  creditor  of  the 
Commonwealth,  filed  in  the  circuit  court  of  the  city  of  Richmond, 
under  Code  of  1873,  chapter  44,  his  petition  against  the  Commonwealth 
and  the  Auditor  of  Public  Accounts,  praying  judgment  against  her  for 
the  amount  of  his  debt,  and  a  rule  was  awarded  summoning  them*  to 
answer  the  petition.  Later,  before  appearance  for  either  of  them,  the 
court,  ex  mero  moiUy  dismissed  the  petition  against  the  Commonwealth. 
On  error  to  this  court : 

Held: 

1.  Under  statute,  the  Commonwealth  of  Virginia  may  be  sued  for 

any  debt  or  claim  due.  Higginbotham  v.  Commonwealth^  25 
Gratt.  627. 

2.  But,  though  the  order  dismissing  the  petition  against  the  Common- 

wealth, may  have  been  unnecessary,  yet  as  it  did  not  affect  the 
petitioner's  right  or  remedy,  it  was  not  an  error  for  which  this 
court  will  reverse  the  order. 

Error  to  judgment  of  circuit  court  of  the  city  of  Richmond, 
rendered  December  24th,  1884,  dismissing  aa  \o  the  Common- 
wealth of  Virginia,  the  petition  of  Edwin  Parsons  against  her 
and  Morton  Marye,  as  Auditor  of  Public  Accounts  of  the 
State  of  Virginia. 

Opinion  states  the  case. 

Richard  L,  Maury ^  for  the  plaintiff  in  error. 

There  can  be  no  doubt  that  this  statute  certainly  authorizes 
and  permits  suits  to  be  brought  against  the  State.     Such  was 
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its  purpose,  its  language;  especially  section  6,  shows  clearly  that 
judgments  and  decrees  against  the  State  in  suit«  brought  there- 
under, are  contemplated  and  provided  for,  and  this  court  has 
unanimously  so  decided.  Higginhotltam  v.  CommonweaUh,  26 
Gratt.  63H. 

It  would  therefore  seem  to  be  equally  cei*tain  that  tlie  Com- 
monwealth must  be  named  a  defendant,  otherwse  the  i)etition 
would  be  demurrable,  since  it  would  be  found  to  state  a  claim 
upon  and  ask  relief  from  a  pei'son  who  was  not  named  a  party^ 

It  may  be  true  that  as  no  method  of  sending  process  upon 
the  Commonwealth  is  expressly  named  in  the  act,  that  service 
upon  the  Auditor  is  service  upon  her,  although  this  idea  does  not 
seem  to  harmonize  with  the  requirement  of  section  2,  **  that  the 
Auditor  shall  be  named  a  defendant,"  for  if  it  had  been  intend- 
ed that  he  should  thus  represent  the  Htate,  the  language  would 
more  properly  have  been,  "that  the  Auditor  shall  be  named 
the  defendant."  Manifestly  it  was  contemplated  that  there 
would  be  more  tlian  a  single  defendant  to  nuch  petitions. 

But  even  if  this  be  so,  and  if  it  be  true  that  service  upon  the 
Auditor  is  service  upon  the  Commonwealth,  that  can  be  no 
reason  why  the  Commonwealth,  thus  to  be  served  with  process^ 
should  not  be  named  a  defendant.  Unless  the  Commonwealth 
is  named  a  defendant,  the  suit  certainly  cannot  be  said  to  have 
been  brought  against  her;  and  yet  the  very  object  of  the  statute 
is  to  provide  a  mode  by  which  this  shfill  be  done. 

It  was,  therefore,  entirely  premature  and  irregular  in  the 
learned  judge  to  undertake  to  decide  the  matter  at  this  early 
stage  of  the  case.  It  would  have  been  quite  time  enough  to 
consider  how  process  should  be  properly  served  when  objection 
had  been  taken  to  the  mode  of  service  adopted,  and  if  v«juch 
service  were  found  to  be  improj^er,  then  to  dismiss  the  petition : 
but  to  dismiss  the  petition  as  against  the  Commonwealth,  which 
was  filed  against  her  by  express  authority  from  the  State,  at 
the  very  threshold  of  the  court,  was  surely  error. 
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Attamey-General  F.  S.  Blair ^  for  the  defendant  in  error. 

The  order  of  the  court  dismissing  the  said  petition,  was 
right,  because  it  waa  a  suit  directly  against  the  Commonwealth 
of  Virginia  as  well  as  against  her  auditor.  Since  the  decision 
of  the  Supreme  Court  of  the  United  States  in  the  case  of 
Antoni  v.  Greenhow,  107  U.  S.  R.  769,  it  can  hardly  be  asserted 
that  a  suit  can  be  brought  against  a  State,  whatever  construc- 
tion may  have  been  placed  on  Higginbotham's  case,  25  Gratt. 
627. 

There  is  nothing  to  show  that  that  case  waa  a  suit  directly 
against  the  State  in  the  circuit  court,  or,  if  the  State  was  sued 
directly,  the  syllabus  shows  that  she  was  sued  under  a  particular 
statute. 

From  page  680  of  25th  Gratt.,  at  bottom  of  page,  it  would 
seem  that  the  suit  was  directly  against  the  Second  Auditor, 
and  that  it  was  only  called  Higginbotfiam  v.  The  Commonwealth^ 
when  it  reached  the  Court  of  Appeals. 

In  conclusion,  a  suit  cannot  be  brought  against  the  State  of 
Virginia,  in  a  forum  in  which  she  has  not  consented  to  be  sued 
as  has  been  done  in  this  case;  and  I  rely  upon  Antoni  v.  Green- 
hofic^  Louisiana  v.  Jermelj  EUott  v.  Wilks^  decided  by  the  Supreme 
Court  of  the  United  States  in  the  spring  of  1883. 

The  Code  of  1873,  chapter  44,  shows  that  the  State  must  not 
be  sued  in  person,  but  the  proceeding  must  be  against  her. 
officers  named  in  that  chapter. 

Fauntleroy,  J.,  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  and  supersedeas  -to  a  decretal  order  of 
the  circuit  court  of  Richmond  city,  entered  December  24th, 
1884,  in  a  suit  therein  depending  between  the  appellant, 
Edwin  Parsons,  and  the  Commonwealth  of  Virginia.  On  the 
22nd  December,  1884,  Edwin  Parsons,  the  Appellant,  filed  his 
petition  in  the  said   circuit  court  of  the  city  of  Richmond, 


Digitized  by 


Google 


166  Parsons  v.  The  Commonwealth. 

Opinion. 

in  which  he  averred,  that  the  Commonwealth  of  Virginia  is 
indel>ted  to  him  in  the  sum  of  $24,000;  for  which  amount  he 
holds  her  past  due  obligations,  being  800  of  her  coupons,  for 
$30  each,  cut  from  bonds  of  the  Commonwealth,  issued  under 
the  Act  of  the  General  Assembly,  dated  March  30th,  1871; 
that  the  C^omraonwealth  had  refused  to  pay  them,  and  therefore 
prayed  judgment  against  it  for  that  amount,  and  interest 
according  to  law;  and  that  a  summons  issue  requiring  the  said 
Commonwealth  of  Virginia,  and  Morton  Marye,  Auditor  of 
the  C'Ommonwealth  of  Virginia,  to  appear  and  answer  the  said 
petition,  and  show  cause,  if  any,  they,  or  either  of  them,  can, 
why  such  judgment  should  not  be  entered  ae  prayed  for,  etc. 

In  response  to  this  petition,  the  said  circuit  court,  on  the  22d 
December,  1884,  issued  "a  summons  to  the  Commonwealth  of 
Virginia,  and  to  Morton  Marye,  Auditor  of  the  (Commonwealth 
of  Virginia,  to  appear,  on  the  Ist  Monday  of  February,  1885, 
and  answer  said  petition,  and  show  cause,  if  any  he  can,  why 
the  prayer  thereof  should  not  be  granted,  and  why  judgment 
should  not  be  entered  in  his  behalf,  against  the  Commonwealth 
of  Virginia,  for  the  sum  of  $24,000,  with  interest  as  demanded." 

On  the  24th  day  of  December,  1 884,  before  any  appearance 
for  any  of  the  defendants,  the  court,  of  its  own  motion,  "order- 
ed, that  the  order  herein  entered  upon  the  22d  of  December, 
1884,  be  set  aside;  and,  upon  consideration  of  the  petition, 
heretofore  filed,  this  court  being  without  jurisdiction  to  enter- 
tain any  suit  against  the  Commonwealth  of  Virginia,  it  is 
ordered  that  the  said  petition,  as  to  the  Commonwealth  of 
Virginia,  be  dismissed.  And,  it  is  further  "  ordered  that  Morton 
Marye,  Auditor  of  the  Commonwealth  of  Virginia,  do  file  his 
answer  to  said  petition,  on  or  before  the  first  Monday  of  Feb- 
ruary, 1885,  and  show  cause,  if  any  he  can,  w^hy  the  prayer  ot 
the  petition  should  not  be  granted." 

From  this  last  mentioned  order  in  the  cause  by  the  circuit 
court,  this  appeal  is  taken.  The  question  presented  by  the 
record,  seems  to  be  more  of  mere  form  than  of  importance; 
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for  while  the  order  complained  of,  does  amend  the  first  order, 
by  dismissing  the  petition  as  against  the  Commonwealth,  eo 
mmine^  as  a  partv^;  yet  it  expressly  retains  the  petition  as 
against  the  Auditor,  Marye,  and  summons  him  to  answer  and 
ghow  cause  why  the  prayer  of  the  petition  nhall  not  be  granted 
and  judgment  against  the  Commonwealth  entered  for  the 
amount  claimed.  And  this,  according  to  the  ruling  of  this 
court  in  Higginbotluim  v.  The  Commomce/iUh,  25  Gratt.  627, 
fixes  the  amenability  of  the  State  to  the  judgment  of  the  court. 

On  page  637  of  25  Gratt.,  Judge  Bouldin,  for  the  court,  in 
Higcfinbotham  v.  77?^  Commomrealthy  supra^  said  ''  My  opinion 
IB,  that  under  the  statutes  of  the  State,  she  is  liable  to  be 
sued  in  this  case,  by  petition  against  the  Auditor,  and  that 
judgment  should  have  been  rendered  against  her.  I  do  not 
mean  to  intimate  that  a  State  can  be  sued,  in  any  case,  either  by 
her  own  citizens,  or  by  others,  in  her  own  courts,  without  her 
authority  and  against  her  consent.  But  it  has  ever  been  the 
cherished  policy  of  Virginia,  to  allow  to  her  citizens  and  others 
the  largest  liberty  of  suit  against  herself;  and  there  never  has 
been  a  moment  since  October  1778,  (but  two  years  and  three 
months  after  she  became  an  independent  State,)  that  all  per- 
sons have  not  enjoyed  this  right  by  express  statute^" 

The  petition  filed  in  this  case,  is  under  the  44th  chapter  of 
the  Code  of  1873,  whose  sections  from  1  to  6,  inclusive,  set  out 
the  mode  of  procedure  to  recover  claims  against  the  State;  and 
the  order  of  the  circuit  court  of  the  city  of  Richmond,  com- 
plained of,  is  a  mere  matter  of  pleading  or  procedure ;  for  it 
still  entertains  the  cause  as  it  is  made  in  the  petition,  and  upon 
proper  and  suflScient  proofs,  judgment  can  be  rendered  against 
the  Commonwealth  for  the  debt  claimed.  The  State  has,  by 
statute,  allowed  herself  to  be  sued  in  her  own  court,  to-wit:  the 
circuit  court  of  the  city  of  Richmond;  but  this,  sub  viodo^  "in 
every  such  case  the  said  Auditor  of  Public  Accounts,  shall  be  a 
defendant  He  shall  file  an  answer  stating  the  objections  to 
the  claim ;  and  the  cause  shall  be  heard,  without  any  unnec- 
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essary  delay,  upon  the  petition,  or  bill,  and  answer  and  evi- 
dence."— Code  of  1873,  chapter  44,  section  2. 

The  order  of  the  circuit  court  in  this  case,  may  have  been 
unnecessary,  or,  under  the  first  and  amended  order  in  the  pro- 
cedure, the  judgment  of  the  court  would  have  been  exactly  the 
same ;  yet  it  has  not  aftected  the  right  or  the  remedy  of  the 
appellant,  and  he  has  no  cause  for  appeal.  The  judgment  or 
order  complained  of  is  afliirmed. 

Judgment  affirmed. 
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Syllabus. 


Hatcher  v.  Hatcher. 
January  29th,  1885. 

1.  ^ iujs—CodicUs—Republication,-A]poTi  a  paper,  whereon   there  was 

writing  dated  1858,  and  purporting  to  dispose  of  H/s  property,  but  with- 
out signature  or  attestation,  H.,  in  1864,  wrote  another  instrument,  with 
the  caption  "Codicil  to  the  above  will,"  which  instrument  was  duly 
executed  and  attested. 
Held: 

The  execution  of  the  codicil  eifects  the  republication  of  the  will,  and 
brings  the  latter  down  to  the  date  of  the  codicil,  so  that  both 
speak  as  of  the  same  date.     Corr  v.  Porter,  33  Gratt.  278. 

2.  liyEU— Rules  of  construction.— Si^^  opinion  for  some  of  these  rules. 

3.  Idem— Construction— Case  A^^.— Testator  had  five  daughters.    To  each 

of  the  three  married  ones,  in  his  lifetime,  he  gave  two  slaves,  and  con- 
firmed the  gift  by  will  of  1858,  by  which  he  gave  each  of  his  two  un  • 
married  daughters,  L.  and  F  ,  two  slaves,  provided  for  equal  distribu- 
tion of  his  other  estate,  and  added :  "  If  anything  should  happen  to  the 
negroes  named  for  L.  and  F.  before  they  get  fully  in  possession  of 
them,  I  wish  said  loss  made  up  to  each  of  them,  as  I  wish  to  make  all 
my  children  equal  in  the  division  of  my  estate."  By  codicil  of  1864  he 
adds:  "  I  wish,  at  the  close  of  the  war,  the  property  not  already  devised, 
with  the  exception  of  the  land  and  negroes,  to  be  equally  divided 
among  my  children.  The  negroes  to  be  hired  out,  with  the  exception 
of  Nelly  and  Henry,  who  I  wish  to  remain  on  the  farm,  and  aid  in  sup- 
porting my  daughters  L.  and  F.  while  unmarried,  it  being  my  wish  that 
they  shall  have  the  farm  and  the  two  negroes  above  named  to  support 
them  on  it,  while  unmarried,  till  the  year  1871." 
Held: 

1.  The  loBsrof  the  slaves,  by  emancipation,  is  within  the  intention  of 

the  testator,  and  L.  and  F.  are  entitled  to  be  compensated  for  the 
loss. 

2.  L.  and  F.  are  entitled  to  a  support,  and  nothing  more,  while  un- 

married, from  the  farm. 
Vol.  lxxx — 22 
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Statement— Opinion. 

Argued  at  AV\i:heville,  but  decided  at  Richmond. 

Appeal  from  decree  of  circuit  court  of  Bedford  county,  en- 
tered 4th  June,  1883,  in  the  chancery  cause  wherein  Robert  H. 
Jeter,  executor  of  Julius  H.  Hatcher,  deceased,  and  others 
were  defeiulants,  and  James  W.  Hatcher  and  Laura,  his  wife, 
and  Benjamin  Xoel  and  Florella,  his  wife,  were  complainants. 
The  object  of  the  suit  wiis — first,  to  hold  the  estate  of  the  tes- 
tator, Julius  H.  Hatcher,  deceased,  bound  to  indemnify  the 
plaintiffs  for  the  loss  of  the  slaves  which  had  been  specifically 
bequeathed  to  them,  it  being  alleged  that  these  slaves  had  never 
come  to  their  possession  under  the  will  of  their  father,  but  were 
made  free  by  the  result  of  the  war,  and  that  this  loss,  by  eman- 
cipation, wa8  a  loss  provided  against  by  their  fatherV  will;  and 
second,  to  have  paid  to  them  the  value  of  the  crops  raised  on 
the  farm  for  the, year  1865,  which  crops  they  claimed  to  be  en- 
titled to  under  the  codicil. 

The  cause  being  heard,  the  circuit  court  decreed  in  favor  of 
the  plaintiffs  on  the  first  proposition,  and  from  the  decree  the 
executor  of  Julius  H.  Hatcher  obtained  an  appeal  to  this  court. 

()l>inion  states  the  facts. 

Burks  ^  Burks^  for  the  appellants. 

E.  P.  Gofiifin^  for  the  appellees. 

HiNTON,  J.,  delivered  the  opinion  of  the  court. 

The  (juestion  in  this  case  arises  upon  the  construction  of  the 
second  clause  of  article  6th  of  the  will  of  Julius  H.  Hatcher, 
deceased,  which  is  in  the  following  words : 

'*  Also  if  anything  should  happen  to  the  negroes  named  for 
Laura  and  Florella  before  they  get  fiilly  in  possession  of  them 
I  wish  said  loss  made  up  to  each  of  them  as  I  wish  to  make  all 
my  children  equal  in  the  division  of  my  estate.  I  wish  no  dif- 
ference to  be  made  among  them.'' 
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Xow  the  first  and  great  rule  in  the  exposition  of  wills,  to 
which  all  other  rules  must  bend,  is  that  the  intention  of  the 
teiitator  expressed  in  his  will  shall  prevail,  provided  it  be  eon- 
distent  with  the  rules  of  law.  Smith  v.  Bell,  6  Pet.  75.  But 
this  intention  must  be  collected  from  the  words  of  the  will,  for 
the  object  of  construction  is  not  to  ascertain  the  presumed  or 
supposed,  but  the  expressed  intention  of  the  testator,  that  is, 
the  meaning,  which  the  words  of  the  will,  correctly  interpreted, 
convey.  The  expressed  meaning  being,  in  wills,  as  in  other 
written  instiiiments,  in  legal  contemplation,  equivalent  to  the 
intention.  Shore  v.  Wilson,  9  CI.  k  F.  525;  Woottm  v.  Redd,  12 
Gratt.  205.  And  in  order  the  better  to  eoniprehend  the  scheme 
which  the  testator  had  in  his  mind  for  the  (lisposition  of  his 
estate,  the  judicial  expositor  is  permitted  to  place  himself,  figur- 
atively speaking,  in  the  very  shoes  of  the  person,  whose  will  he 
is  called  on  to  construe,  and  with  the  aid  of  such  extrinsic  evi- 
dence as  is  admissible  for  the  purpose,  possess  himself  of  the 
condition  of  the  testator  and  his  family  and  of  such  surround- 
ing facts  and  circumstances  as  may  be  reasonably  supposed  to 
have  influenced  him  in  the  disposition  of  his  property.  Wootten 
V.  Redd,  12  Gratt.  205;  Hooe  v.  Hooe,  18  Gratt.  245;  WUbamson 
V  Coulter,  14  Gratt.  398.  With  the  lights  thus  afforded  him, 
he  is  prepared  as  well  as  it  is  possible  for  him  to  be,  without 
letting  in  evidence  of  the  testator's  actual  intention  as  contra- 
distinguished from  his  written  meaning,  to  declare,  upon  a  care- 
ful examination  and  comparison  of  all  parts  of  the  will,  what  is 
the  meaning  of  the  words  which  the  testator  has  seen  fit  to  em- 
ploy. Xow  here,  the  testator  was  a  man  possessed  of  a  fair 
estate;  with  five  daughters,  for  all  of  whom  he  desired  to  pro- 
vide alike.  He  had  already  given  to  each  of  the  three,  who 
were  married,  two  slaves;  and  of  these  the  daughters  had  been 
in  posftession  for  several  years.  In  March,  1858,  he  gives  in 
articles  1,  2  and  3  of  an  instrument  in  writing,  which  is  neither 
signed  nor  attested  however,  to  each  of  these  three  married 
daughters,  the  same  slaves  of  which  he  had  put  them  in  posses- 
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sion ;  and  by  articles  4  and  5  of  the  same  instrument  he  gives 
as  follows : 

"Article  4th.  I  give  to  my  daughter  Laura  [now  Mrs. 
Hatcher,  and  one  of  the  appellees],  and  the  lawful  heirs  of  her 
body  Ellen  and  her  increase  and  boy  Ramsey,  also  the  balance 
of  property  that  may  fall  to  her  after  my  death  in  an  equal  di- 
vision of  the  same. 

"  Article  5th.  I  give  unto  my  daughter  Florella  [now  Mrs. 
Noell,  and  one  of  the  appellees],  and  the  lawful  heirs  of  her 
body,  Charlotte  and  her  increase  and  boy  Jimmy  and  the  bal- 
ance of  propertv'  that  may  fall  to  her  after  my  death  in  an 
equal  division  of  the  same." 

And  then  by  the  first  clause  of  article  6th  he  directs :  "  Should 
it  not  be  done  in  my  lifetime  I  wish  given  after  my  death  to 
each  of  my  daughters,  Laura  and  Florella  a  good  horse,  bridle, 
saddle,  cow  and  calf,  bed  and  furniture,  all  of  good  quality,  say 
No.  1."  He  had  by  the  previous  articles  of  the  will  given 
chattel  property  of  the  same  kind  to  each  of  the  married  daugh- 
ters. In  September,  1864,  he  wrote  upon  the  same  paper  an- 
other instrument,  with  the  caption  "  Codicil  to  the  above  Will," 
and  this  instrument  is  duly  executed  and  attested.  The  first 
and  second  articles  of  this  codicil  are  as  follows: 

"Article  1st.  I  wish  all  my  daughters  jointly  to  enjoy  the 
control  and  management  of  my  property  not  devise<l  at  my 
death  for  their  maintenance  as  long  as  the  war  last«,  provided 
they  make  my  present  residence  their  home.  If  any  of  them 
think  they  can  make  better  arrangements  they  are  at  liberty  to 
do  so,  and  take  the  property  I  have  already  de\'i8ed  them.  Out 
of  the  proceeds  of  the  farm,  &c.,  I  wish  Laura  and  Florella  to 
be  allowed  money  to  furnish  necessary  apparel.  I  also  wish  at 
the  close  of  the  war  the  property  not  already  devised  with  the 
exception  of  the  land  and  negroes,  to  be  disposed  of  and  di- 
vided equally  among  all  my  children  then  living  and  the  heirs 
of  such  as  may  be  dead.  The  negroes  to  be  hired  out  ^ith  the 
exception  of  Nelly  and  Henry  who  I  wish  to  remain  on  the 
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farm  to  aid  in  supporting  my  daughters  Laura  and  Florella 
while  unmarried,  it  being  my  wish  that  they  shall  have  the 
farm  and  two  negroes  above-named  to  support  them  on  it  while 
unmarried  till  the  year  1871.  That  ivS,  I  wish  them  to  have  my 
home  as  theirs  for  a  support  if  unmarried,  and  the  two  negroes 
named  above  till  1871.  But  they  are  at  liberty  to  make  other 
arrangements  if  they  think  best  while  one  or  both  remains  un- 
married. If  either  of  them  marry,  this  provision  for  them  while 
unmarried  ceases. 

"Article  2nd.  After  January  1st,  1871,  I  wish  all  my  pro- 
perty of  every  sort  and  kind,  not  already  devised,  to  be  equally 
divided  among  all  my  children  then  living,  and  the  lawful  heirs 
of  such  as  may  be  dead." 

The  testator  died  within  a  week  att;er  the  execution  of  this 
pa|>er;  and  the  slaves  were  emancipated  a^  one  of  the  results? 
of  the  war.  And  the  appellees,  Laura  and  Florella,  never  hav- 
ing acquired  possession  of  the  slaves  becjueathed  to  them,  it  is 
for  the  court  to  determine  whether  they  are  entitled  to  be  com- 
pensated tor  the  loss  thus  sustained  or  not. 

The  codicil,  it  is  admitted,  operates  as  a  republication  of  the 
\v\\\y  and  the  eftect  of  the  republication  is  to  bring  down  the 
will  to  the  date  of  the  codicil,  so  that  both  instruments  are  to 
be  considered  as  speaking  at  the  same  date  and  taking  effect  at 
the  same  time.  Con*  v.  Porter ^  :^3  Gratt.  28  5.  1  Jar.  on  Wills 
(Bigelow's  ed.),  section  4,  114  et  seq.  1  Redfteld  on  Wills,  287 
et  seq.  And  in  this  case,  as  there  is  nothing  in  the  language  of 
the  will  to  indicate  a  contrary  intention  it  must  be  held  to 
speak  from  the  death  of  the  testator.  Code  1873,  chapter  118, 
section  11.  Canlield  v.  Bosttrlck^  21  Conti.  550.  But  a«  this 
is  a  matter  of  little  conse(|uence  either  way,  I  lay  no  stress 
upon  it. 

In  this  case  we  can  have  no  diificultv  in  discovering  what 
was  the  intention  of  the  testator,  for  it  is  not  left  to  implication, 
but  is  expressed  in  nearly  every  article  of  both  will  and  codicil. 
He  clearly  intended  to  make  them  all  equal  in  the  distribution 


Digitized  by 


Google 


174  Hatcher  v.  Hatcher. 

Opinion. 

of  his  estate,  and  hi^  mode  of  doing  this  was  to  give  to  each  of 
his  children,  amongst  various  other  kinds  of  chattel  property, 
two  slaves.  He  had  already  placed  the  married  daughters  in 
possession  of  the  slaves  which  he  designed  for  them,  and  his 
pui'pose  was  to  put  his  unmarried  daughters  in  possession  of  an 
equal  number,  and  failing  in  this  to  give  them  an  equivalent  in 
money.  It  may  be  that  he  did  not  contemplate  the  emancipa- 
tion of  the  negroes  as  the  result  of  the  war  as  one  of  the  means 
by  which  his  purpose  might  be  defeated,  or,  it  may  be  that  al- 
though he  did  contemplate  this  contingency  as  one  of  the 
means  by  which  his  purpose  might  be  defeated,  he  yet  chose, 
out  of  abundance  of  caution,  to  say  what  disposition  he  desired 
made  of  them  in  the  event  of  their  not  being  emancipated. 
His  conduct  in  the  premises  is  certiiinly  susceptible  of  both  con- 
structions. For  whilst  the  direction  to  hire  out  the  negroes 
until  the  year  1871,  does  show,  that  he  contemplated,  even  at 
that  late  period  of  the  conflict,  as  a  probable  contingencv,  that 
the  Confederate*  cause  might  ultimately  prove  successful;  it 
docs  not  show,  however,  that  he  did  not  contemplate  the  down- 
fall of  the  Confederacy  and  the  consequent  abolition  of  slaverj', 
as  a  possible  contingency.  But,  however  this  may  be,  it  is  cer- 
tainly clear  that  the  testator  contemplated  that  something  might 
happen  by  which  slaves  might  be  wholly  lost  to  his  two  un- 
manned daughters,  and  it  is  equally  clear  that,  in  that  event,  he 
intended  that  these  children  should  be  paid  the  value  of  the 
slaves.  His  purpose  therefore  was  in  certain  contingencies  to 
require  that  these  children  should  be  indemnified  out  of  his  es- 
tate to  the  extent  of  the  full  value  of  these  slaves,  and  this  was 
the  way  in  which  he  proposed  to  equalize  the  distribution  of  his 
estate  amongst  his  children,  and  it  is  the  only  way  which  he  has 
marked  out  for  that  purpose.  The  question  therefore  is,  can 
this  intention,  under  the  rules  of  construction  applicable  to 
wills,  be  made  to  prevail?     We  think  it  can. 

It  is  argued  by  the  learned  counsel  for  the  appellants  with 
great  force  and  ingenuity,  and  I  was  for  a  long  while  of  the 
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same  opinion,  that  the  language  of  the  will  is  not  ''if  anything 
should  happen"  before  the  legatees  got  possession,  whereby 
the  slaves  were  lost  to  them,  but  it  is  "if  anj*thing  should  hap- 
pen to  the  negroes;"  and  that  this  language  naturally  implies 
some  accident  or  casualty,  such  as  personal  injury,  death  or  dis- 
ease, by  which  the  value  of  the  property  is  either  destroyed  or 
seriously  impaired.  Admitting  that  such  is  the  usual  import 
of  these  words,  we  still  think  that  it  is  allowable  to  give  to 
them  such  a  construction  as  will  carry  out  the  primarj' inten- 
tion of  the  testator. 

In  Key  v.  Key,  4  D.,  M.  &  G.  78,  Sir  Knight  Bruce,  L.  J. 
said:  "In  <»ommon  with  all  men,  I  must  acknowledge  there 
are  many  cases  upon  the  construction  of  documents,  in  which 
the  spirit  is  strong  enough  to  overcome  the  letter;  cases  in 
which  it  is  impossible  upon  a  careful  perusal  of  the  instrument, 
not  to  be  satisfied  from  its  contents  that  a  literal,  a  strict,  or  an 
ordinary  interpretation  given  to  particular  passages,  would  dis- 
appoint and  defeat  the  intention  with  which  the  instrument, 
read  as  a  whole,  persuades  and  convinces  him  that  it  was 
framed.  A  man  so  convinced  is  authorized  and  bound  to  con- 
strue the  writing  accordingly." 

In  Grey  v.  Pearson,  6  H.  L.  Cas.  61,  Lord  St.  Leonards  said : 
"  Nobody  is  more  disposed  than  I  am  to  abide  by  clear  words, 
and  to  give  to  them  their  natural  and  grammatical  meaning; 
but  I  never  did  and  never  can  come  to  the  conclusion,  that  the 
words  of  a  will  cannot  admit  of  modification  according  to  the 
real  intention  of  the  testator,  a*  you  find  it  from  other  expres- 
sions, or  from  the  whole  context  of  the  will.  It  is  difficult  to 
lay  down,  says  he,  any  abstract  rule  upon  the  subject,  but 
where  I  find  the  intention,  and  I  find  words  pointing  out  the 
intention,  and  that  if  I  give  to  the  words  their  simple  meaning 
aeconling  to  grammar  and  according  to  their  prima  facie  im- 
port, I  defeat  the  intention, — I  hold  that  I  am  bound,  by  every- 
rule  both  of  law  and  equity,  to  see  whether  I  cannot  give  to 
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theiu  by  natural  construction,  an  import  which  will  eifectuate 
and  not  defeat  the  intention." 

And  in  Abbott  v.  Middletoriy  7  H.  L.  Ca8.  94,  the  same  great 
judge  said :  "  But  if,  upon  the  whole  frame  of  the  will,  I  am 
satisfied  of  what  was  his  general  intention,  I  start  with  that 
general  intention.  It  will  not  enable  me  to  alter  words ;  but, 
having  ascertained  the  intention,  then  I  have  to  ask,  whether 
I  can  or  cannot  so  construe  the  words  actually  used  as  to  carry 
out  tlie  intention." 

Now  here  we  are  all  clearly  satisfied  that  the  general  scheme 
or  intention  of  the  testator  was  to  distribute  in  kind  certain 
diflferent  species  of  chattel  property  among  his  children,  and 
then  to  divide  the  remainder  of  his  estate  equally  amongst 
them.  But  it  was  also  part  and  parcel  of  this  scheme,  that  if 
these  unmarried  daughters  should  fail  to  get  full  possession  of 
the  slaves  intended  for  them,  that  they  should  be  indemnified 
for  any  loss  they  might  thus  sustain;  and  being sa satisfied,  the 
words  ''if  anything  should  happen  to  the  negroes  named  for 
Laura  and  Florella  before  they  get  fiilly  in  possession  of  them," 
&c.,  must  be  held  to  include  a  loss  resulting  from  the  contin- 
gency which  ha^  happened.  By  doing  so  we  certainly  effectu- 
ate the  general  intention  and  do  no  great  violence  to  the  literal 
meaning  of  the  words. 

Upon  the  point  that  Laura  and  Florella  were  entitled  to  the 
proceeds  of  all  the  crops  for  the  year  1865  we  agree  with  the 
learned  judge  who  decided  this  cause,  that  they  were  simply 
entitled  to  a  support. 

The  decree  of  the  circuit  court  of  Bedford  county  must  be 
affirmed. 

DecAeb  affirmed. 
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^ic^mottb. 

D  U  N  N  I  N  G  T  0  N    V.     F  0  R  D . 
February  5th,  1885. 

1.  State — Sui/s  chains/, — The  State  can  only  be  sued  by  its  consent. 

When  a  remedy  by  suit  against  the  State,  or  any  of  its  officials  is  pro- 
vided, those  seeking  to  avail  of  its  benefits  must  follow  its  provisions 
with  exact  strictness. 

2.  Idem — Idem — Discrepancy  fatal. — Under  act  of  26th  January,   1882, 

amended  13th  March,  1884,  Acts  188:^'84,  page  527,  the  suit  is  required 
to  be  commenced  by  a  petition  filed  at  rules,  upon  which  a  summons 
shall  be  issued  to  the  collecting  officer,  and  regularly  matured  like  any 
other  action  at  law,  and  the  coupons  tendered  shall  be  filed  with  the  pe- 
tition. A  suit  brought  in  any  other  way  is  unlawfully  instituted,  and 
must  be  dismissed. 

Error  to  Judgment  of  corporation  court  of  Lynchburg,  ren- 
dered August  4th,  1884,  in  the  suit  of  James  A.  Ford,  plain- 
tiff, against  V.  G.  Dunnington,  treasurer  of  the  city  of  Lynch- 
burg, ordering,  for  reasons  going  to  the  merits,  the  Auditor  of 
PubUc  Accounts  to  issue  his  proper  warrant  for  the  payment  to 
sjiid  Ford  of  the  sum  of  $526.05  as  of  June  7th,  1884,  which 
was  wrongfully  collected,  upon  his  delivering  to  the  Auditor  for 
cancellation,  the  coupons  offered  in  evidence. 

Opinion  states  the  case. 

AiiuYiietj'Geatml  F,  S.  Bl/iir^  for  the  plaintiff  in  error. 

Kfrkjmtrirk'  jf  Bkirkford^  for  the  defendant  in  error. 

Lacy,  J.,  delivered  the  opinion  of  the  court. 
Vol.  lxxx — 23 
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This  case  is  brought  to  this  court  under  tlie  act  of  tlie  Gene- 
ral Assemblj'  of  March  12th,  1884,  giving  appeals  to  this  court 
as  of  right  to  the  Commonwealth  in  all  cases  arising  under  the 
act«  of  January  14th  and  January  26th,  1882,  entitled  respec- 
tively an  act  to  provide  for  the  more  efficient  collection  of  the 
revenue,  &c. 

The  amount  involved  in  this  controversy  is  $52(5.05. 

This  suit  is  brought  under  the  i>rovisions  of  the  act  of  Janu- 
ary 26th,  1882,  as  amended  by  the  act  of  March  13th,  1884. 
Acts  1883-'84,  page  527. 

For  reasons  commending  themselves  to  the  legislative  mind, 
the  proceedings  authorized  by  the  said  acts  wore  j)rovided  by 
the  legislature  for  the  benefit  of  her  creditors  holding  genuine 
coupons  detached  from  genuine  bonds  of  the  State,  which  were 
receivable  for  taxes  due  the  State,  and  for  the  i)rotecti()n  of  the 
State  against  daiins  of  the  holders  of  alleged  fraudulent  cou- 
pons. The  State  can  be  sued  only  by  her  consent,  and  when  a 
remedy  f)v  suit  against  the  State,  or  any  of  the  officers  of  the 
Stat4^,  is  provided,  those  creditors  who  seek  to  avail  themselves 
of  its  benefits  must  be  content  to  follow  its  ])rovision  with  exact 
strictness — there  is  no  authority  to  sue  the  State,  except  as  pro- 
vided by  the  law.  And  it  is  the  duty  of  the  courts  to  see  to  it 
that  the  legislative  will  is  not  disregarded,  and  that  when  pro- 
ceedings are  prescribed  by  the  act,  they  be  followed  according 
to  its  terms. 

It  would  be  difficult  to  draw  a  line  which  would  mark  the 
distinction  between  material  and  immaterial  departures  from 
the  prescribed  methods,  and  it  should  not  be  presumed  that 
any  prescription  was  made  which  was  not  regarded  as  essential 
by  the  legislature. 

The  legislature  has  provided  in  the  act  in  question,  gixnng 
this  remedy — that  the  suit  contemplated  by  this  ac*t  shall  be 
commenced  by  a  petition  filed  at  rules,  upon  which  a  summons 
shall  be  issued  to  the  collecting  officer — that  the  suit  shall  be 
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regularly  matured  like  other  actions  at  law,  and  the  coupons 
tendered  shall  he  tiled  with  the  petition. 

This  proceeding  was  not  followed  in  this  case.  The  suit  was 
not  commenced  by  petition  filed  at  rules,  but  by  a  summons 
sued  out  of  the  clerk's  office,  and  the  petition  was  afterwards 
filed. 

It  is  no  answer  to  this  objection  to  say  that  one  way  was  as 
good  as  the  other,  or  that  the  form  adopted  to  commence  the 
proceedings  was  a  substantial  compliance  with  the  law,  or  more 
convenient  to  the  suitor. 

Such  an  apology  would  not  avail  if  an  action  of  ejectment 
should  be  so  brought,  or  an  action  of  unlawful  entry  and  de- 
tainer should  be  brought  by  a  sunmions  to  answer  a  complaint' 
to  be  filed  at  miles.  It  avails  nothing  in  this  case — the  suit  is 
not  brought  as  required  by  law.  There  is  no  lawfiil  warrant 
for  the  suit  as  brought,  and  being  instituted  without  lawfiil  au- 
thority, it  should  have  been  dismissed  by  the  corporation  couii:. 
And  the  said  court  erred  in  oveiTuling  the  motion  of  the  de- 
fendant to  that  end.  And  the  judgment  of  the  said  corpora- 
tion court  must  be  reversed  and  annulled,  and  the  petition  of 
the  plaintift^  be  dismissed. 

Fauntleroy,  J.,  and  Richardson,  J.,  dissented. 
Judgment  reversed. 
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White   v.   Campbell. 
February  5th.  1885. 

1.  Equity  Jurisdiction  and  Relief— /^ar^?/  evidence — Correcting  mis- 

takes.— There  can  be  no  question  as  to  the  power  and  duty  of  courts  of 
equity  to  reform  a  written  instrument  between  living  parties  and  for  a 
valuable  consideration,  on  account  of  a  mistake  of  the  draftsman,  though 
proven  by  parol  evidence  ;  but  not  where  the  party  seeking  to  refonn 
the  writing  is  a  mere  volunteer,  and  the  other  party  is  dead. 

2.  Idem — Case  at  bar. — Where  C.  paid  off  a  judgment  against  W.  for  the 

expressed  benefit  of  M.  who  was  a  mere  volunteer,  and  directed  the 
draftsman  to  draw  the  assignment  for  M.'s  benefit ;  and  by  mistake  of 
the  draftsman  the  assignment  was  drawn  directly  and  plainly  to  C.^ 
who  retained  the  writing  until  his  death  without  any  complaint  of  the 
mistake;  in  litigation  between  C.'s  administrator  and  M.  as  to  the 
ownership  of  said  judgment. 

Held: 

A  court  of  equity  cannot  reform  the  plainly-written  assignment  in 
favor  of  M.,  a  volunteer,  and  give  effect  to  C.'s  intentions  as 
proved  by  parol  evidence. 

Appeal  from  decree  of  circuit  court  of  Caroline  county,  en- 
tered Marcli  14th,  1882,  in  the  cliancery-  caune  therein  pending, 
wherein  W.  B.  H.  Campbell,  administrator  of  J.  P.  11.  Camp- 
hell,  wa^  complainant,  and  J.  fJ.  ^VTiite,  Walter  8^.  Wrij^rht, 
executor  of  Ann  J.  Wright,  W.  S.  Chandler,  Jos.  A.  Chandler, 
John  Washington,  A.  B.  Chandler,  Wm.  G.  Miller,  and  Emma 
E.,  his  wife,  Ann  J.  Wigglesworth,  and  others,  were  defendants. 

Opinion  states  the  ease. 
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Washington  ^  Chandler  and  Sands^  Leake  ^  Carter^  for  the  ap- 
pellant. 

Geo.  P.  Haw^  for  the  appellees. 

Fauntleroy,  J.,  delivered  the  opinion  of  the  court. 

The  bill  is  filed  by  the  administrator  of  Joseph  P.  H.  Camp- 
bell to  subject  the  lands  of  James  J.  White,  the  husband  of  ap- 
pellant, to  the  payment  of  certain  debts  alleged  to  be  due  to 
the  estate  of  his  intestate.  The  said  James  J.  White,  being  in- 
debted to  sundry  persons,  and  desirous  to  secure  the  payment 
of  his  said  indebtedness,  did,  on  the  16th  of  Ifovember,  1874, 
convey  in  trust  to  John  Washington  and  Joseph  P.  H.  Camp- 
bell a  certain  farm  of  630  acres  of  land  in  Caroline  county, 
Virginia,  to  secure  the  debts  therein  enumerated;  among  which 
was  a  debt  of  $1,500  due  to  Polly  M.  Marshall,  with  interest  at 
^iglit  per  centum  per  annum  from  October  16th,  1874 — subject 
to  the  payment  of  two  years  interest  endorsed  thereon. 

After  the  execution  and  recordation  of  this  aforesaid  deed  of 
trust,  to-wit:  on  the  2nd  day  of  January  1875,  one  W.  G.  Mil- 
ler and  E.  H.  Miller  his  wife,  who  was  E.  H.  Wigglesworth,  and 
Ann  W.  Wigglesworth  obtained,  in  the  circuit  court  of  Spotsyl- 
vania county,  a  decree  against  H.  B.  White  and  the  said  James 
J.  Wliite,  in  a  chancery  suit  therein  depending,  under  the  style 
of  Wigglesworth  v.  Wigglesivorth^  for  the  sum  of  $815.67  with  in- 
terest on  $671.07  from  the  4th  February  1869,  and  on  $144.60 
from  April  Ist  1870  till  paid,  and  their  costs;  and  also  for  the 
payment  to  Ann  W.  Wigglesworth  of  a  like  sum,  with  like  in- 
terest and  costs,  to  be  paid  by  the  same  parties. 

^^hortly  aft;er  the  rendition  of  this  decree,  the  aforesaid  Wil- 
liam G.  Miller,  who  had  married  Miss  E.  H.  Wigglesworth, 
acting  for  liimself  and  wife,  and  for  his  wife's  sister,  Miss  Ann 
W.  Wigglesworth,  they  being  the  owners  of  the  said  decree, 
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wrote  a  letter  to  the  said  Jame8  J.  White  oftering  to  accept 
liflTV'  per  cent.,  or  one  half,  of  the  whole  Bum  decreed,  and  to 
release  the  said  James  J.  White,  upon  the  payment  of  the  said 
fifty  per  centum,  from  all  responsibility  or  liability  under  the 
said  decree.  James  J.  White,  who  was  only  surety  for  this 
debt  of  H.  B.  AMiite  as  guardian  for  the  Wiggleswoiths,  though 
fiilly  appreciating  the  friendly  motives  ex]>ressed  by  this  offer, 
as  personal  to  him  and  his  family,  was  wholly  unable  to  a(*cept 
or  avail  of  the  offer,  as  he  had  no  money,  and  no  property  ex- 
cept wliat  was  already  embraced  in  the  deed  of  trust  to  se(*ure 
his  own  creditors.  After  the  receipt  of  this  letter  fi'om  Miller, 
J.  P.  H.  Campbell  visited  James  J.  White's  house,  as  he  was 
in  the  habit  of  doing,  upon  terms  of  the  closest  intimacy  and 
affection  for  the  said  James  J.  AVTiite,  and  his  sister,  Mrs. 
Wliite,  who  was,  and  had  been  for  years,  a  helpless  and  hope- 
less invalid,  confined  to  her  chamber  and  unable  to  see  anyone 
but  herfiimily  and  immediate  finends,  and  exj)ressed  his  anxiety 
about  tlie  Wigglesworth  decree,  and  asked  James  J.  White 
what  he  had  done  about  it.  Wliite  told  him  that  he  had  done 
nothing;  and  was  wholly  unable  to  do  anything;  and  intended 
to  do  nothing;  and  handed  to  him  the  lett^»r  from  Wm.  G.  Miller. 
Campbell  read  the  letter,  and,  remarking,  this  matter  must  be 
settled  and  ended;  a  sale  here  will  kill  Margaret,  (meaning 
his  sister  and  White's  wife)  he  ])ut  Miller's  letter  in  his  po(»ket. 
Early  the  next  morning  he  left,  saying  he  wa«  going  to  see 
John  AVashington.  lie  did  confer  with  John  Washington,  who 
was  a  lawyer,  and  his  friend  and  adviser,  and  he  paid  the  de- 
cree to  Wm.  Ct.  Miller,  by  giving  his  negotiable  note,  with 
John  Washington  as  hi6  endorser,  at  ninety  days  from  the  date 
of  the  decree  for  fifty  per  (*ent.  of  the  decree.  And  this,  Wil- 
liam G.  Miller,  acting  for  himself  and  wife  and  sister-in-law, 
Ann  W.  Wigglesworth,  accepted  in  full  payment  and  discharge 
of  the  decree.  William  G.  Miller  obtained  fi'om  H.  B.  White, 
the  principal  debtor,  his  notes  endorsed  by  John  White,  his 
eon,  for  the  whole  amount  of  the  debt,  and  passed  them  over  to 
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Campbell,  who  took  them  in  full  Batisfaotion  of  the  debt  evi- 
(leiieed  by  the  Wigglesworth  deeree,  refusing  the  oifer  of  James 
J.  White  to  endorse  the  notes  so  as  to  make  himself  responsi- 
ble for  their  i>ayment — saying  that  he  would  take  the  notes  in 
satisfaction  of  the  Miller  debt,  which  he  had  paid,  and  make 
what  he  could  out  of  the  principal  debtor,  II.  B.  White.  James 
J.  White  did  not,  at  any  time,  recjuest  Campbell  to  pay  the 
debt,  or  any  pait  thereof;  nor  did  he  proniine  Campbell,  at 
any  time,  to  pay  him  the  same,  or  any  part  thereof: — being 
wholly  uiuible  to  meet  such  a  promise. 

After  the  execution  of  the  deed  of  trust  of  Xovember  16th 
1H74,  by  James  J.  White  to  secure  liis  own  creditors,  and 
among  them  a  debt  due  to  Polly  M.  Marshall  for  $1,500  bear- 
ing eight  per  cent,  interest,  l*olly  M.  Marshall  brought  suit  on 
the  bond,  evidencing  the  said  debt,  and  obtained  a  judgment, 
and  sued  out  execution,  which  was  in  the  sheriff's  hands. 

Joseph  P.  H.  Cam]»bell,  who  was  a  bachelor  without  family, 
advanced  in  years  and  iK)ssessed  of  considerable  means,  ac- 
tuated by  the  same  tender  solicitude  for  the  peace  and  comfort 
of  his  invalid  sister,  Mrs.  A\"hite,  and  his  brother-in-law,  James 
J.  Wliite,  whose  home  and  only  shelter  was  threatened,  by  the 
execution  of  this  judgment,  again  came  forward  and  expressed 
his  wish  and  purpose  to  pay  off  and  satisfy  the  debt  due  to  Mrs. 
Polly  M.  ^^arshall,  not  only  for  the  momentary  or  temporary 
relief,  but  for  the  ultimate  use  and  benefit  of  his  sister  Mrs. 
^Miite.  He  consulted  Mr.  E.  C.  Moncure,  the  attorney  for  Mrs. 
Marshall  who  had  obtained  the  judgment,  as  to  the  mode  of 
effecting  this  object  and  declared  intent.  Campbell  did  pay  off 
and  satisfy  the  debt  to  Mrs.  Marshall  (excei)t  about  $220  of  it, 
which  was  i>aid  by  James  J.  White)  and  told  .\lr.  Moncure  to 
draw  the  assignment  of  the  judgment,  after  it  should  be  finally 
and  fully  paid  off,  in  the  agreed  instalments,  from  time  to  time, 
for  the  benefit  of  his  sister,  Mrs.  White.  Moncure,  however, 
who  wa8  Mrs.  Marshall's  attorney,  by  some  aberration  of  mind 
or  memory,  drew  the  assignment  simply  to  J.  P.  H.  Campbell, 
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and  not,  as  Campbell  had  instructed  him  to  do,  for  the  benefit 
of  his  sister,  Mrs.  White.  Soon  after  this  Campbell  died,  in 
1876,  ^\^thout  a  will ;  and  his  administrator  filed  the  bill  in  this 
cause  seeking  to  subject  the  land  of  James  J.  White  to  the  pay- 
ment of  the  Wigglesworth-Miller  decree,  and  the  Polly  M. 
Marshall  assigned  judgment,  as  belonging:  in  law  and  equity  to 
the  estate  of  his  intestate,  J.  P.  H.  Campbell. 

The  answers  of  the  defendants,  Margaret  A.  White,  James 
J.  White,  Joseph  A.  Chandler,  John  Washington,  and  Wash- 
ington and  Chandler,  are  filed,  and  they  deny  the  material  alle- 
gations of  the  bill;  the  answers  of  James  J.  White  and  of 
Margaret  A.  White  emphatically  denjing  and  resisting  all  lia- 
ability,  either  legal  or  equitable,  for  the  Wigglesworth-Miller 
decree,  or  for  the  Marshall  judgment,  to  the  estate  of  J.  P.  II. 
Campbell;  and  alleging  a  mistaken  and  defective  execution  of 
the  assignment,  by  the  draftsman  thereof,  contrarj'  to  the  in- 
tent and  positive  instructions  of  J.  P.  H.  Campbell ;  and  pay- 
ing the  court  to  reform  the  defective  assignment,  and  to  decree 
that  the  Polly  Marshall  debt  was  intended  for  her,  and  is  her 
property. 

An  order  of  reference  to  a  master  commissioner  of^the  court 
was  entered  directing,  among  other  inquiries,  whether  or  not 
the  said  J.  P.  II.  Campbell  paid  off"  or  discharged  the  decree 
entered  against  II.  B.  White  and  James  J.  White  in  the  chan- 
cery suit  of  WiggUsworth  v.  W/gglesivortk,  dated  January  2d, 
1875,  or  whether  he  became  entitled  thereto  as  against  James 
J.  White,  either  as  purchaser  thereof  or  by  right  of  substitu- 
tion thereto?  Whether  or  not  the  said  W.  II.  B.  Campbell,  as 
administrator  of  J.  P.  H.  c;ampbell,  is  entitled  to  the  judgment 
of  Polly  M.  Marshall  against  James  J.  White,  Wm.  S.  Chandler, 
J.  A.  Chandler  and  John  Washington,  as  against  the  said  James 
J.  White,  or  whether  or  not  the  same  belongs  to  any  other  per- 
son, or  has  been  paid  and  satisfied,  or  if  anything  is  due  there- 
under, how  much  ? 

Responsive  to  this  reference,  the  master  commissioner  re- 
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turned  his  report,  and  with  it  the  voluminous  evidence  upon 
which  it  is  hased,  that  J.  P.  H.  Camphell  paid  off  and  dis- 
charged the  decree  entered  against  H.  B.  White  and  James  J. 
White  in  the  cl^ncery  suit  of  Wigglesworth  v.  WiggUsicorth  of 
January'  2nd  1875.  That  he  paid  it  off,  voluntarily,  for  the 
benefit  of  his  sister,  Mrs.  White.  That  J.  P.  II.  Campbell  paid 
off  the  Polly  M.  Marshall  judgment  and  took  an  assignment  of 
it,  intending  it  for  the  benefit  of  his  sister,  Mrs.  White; — ^that 
he  directed  the  attorney,  Moncure,  to  assign  it  for  the  benefit 
of  his  sister,  Mrs.  White ;  and  that  the  said  assignment  should 
have  been  dmwn  accordingly  for  tlie  benefit  of  Mrs.  White. 

To  this  report  the  plaintiff*  excepted. 

The  circuit  court  by  its  decree  of  March  14th,  1882,  decided 
that  the  plaintiff  is  not  entitled  to  claim  or  recover  of  the  de- 
fendant, James  J.  White,  anything  whatever  upon  the  decree 
entered  by  the  circuit  court  of  the  town  of  Fredericksburg  in 
the  cause  of  Wiggksworth  v.  Wlgglesworthj  and  referred  to  and 
claimed  by  him  in  his  original  bill  filed  in  this  cause;  and  de- 
cided that  the  plaintift*  W.  II.  B.  Campbell,  administrator  of  J. 
P.  II.  Campbell,  is  entitled  to  recover  of  the  said  defendant 
James  J  White,  the  sum  of  $1,723.70  (and  interest  on  $1,310.45, 
part  thereof,  from  September  Ist,  1880,  till  paid,  at  the  rate  of 
eight  per  centum  per  annum),  a«  assignee  of  the  judgment  of 
Polly  M.  Marshall  against  James  J.  White  and  others.  And 
in  default  of  the  payment  of  this  sum  of  $1,723.70,  with  the  in- 
terest thereon,  by  James  J.  White  to  the  plaintift*,  in  four 
months  from  the  date  of  the  said  decree,  the  court  decreed  the 
land  of  the  said  James  J.  White  embraced  in  the  deed  of  trust 
to  be  sold,  and  the  proceeds  applied  in  conformity  to  the  pro- 
visions of  the  deed  of  trust,  and  in  satisfaction  of  the  decree. 

From  this  decree  Margaret  A.  White,  a  married  woman,  and 
one  of  the  defendants,  appeals  to  this  court;  and,  in  her  peti- 
tion, assigns  that  the  circuit  court  of  Caroline  erred  in  decree- 
ing that  W.  .H.  B.  Campbell,  as  administrator  of  J.  P.  H. 

Campbell,  is  entitled  to  recover  of  the  defendant,  James  J. 
Vol.  lxxx — 24 


Digitized  by 


Google 


186  White   t\  Campbell. 

Opinion. 


Whit^,  $1,723.70,  and  interest  on  $1,310.45,  at  eight  per  cent., 
from  September  Ist  1880,  as  assignee  of  the  Polly  M.  Marshall 
judgment  against  James  J.  White  and  others;  but  tJiat  the 
same  should  have  been  decreed  to  be  paid  to  Joseph  A.  Chand- 
ler, a«  trustee  for  the  benefit  of  petitioner,  as  prayed  foi*  by  her, 
in  her  answer  in  this  cause. 

The  counsel  for  ai)pellee,  in  his  argument,  complains  of  the 
decree,  and  contcTids  tliat  the  circuit  court  erred  in  overruling 
the  exception  to  the  master  commissioner's  report,  and  in  de- 
ciding that  the  estate  of  J.  V,  H.  Campbell  is  not  entitled  to 
claim  or  recover  of  the  defendant,  James  J.  White,  anything 
whatever  ui)on  the  decree  entered  in  the  cause  of  Wig(jles:irorfh 
V.  Wigylesworth ;  but  we  think  there  is  no  error  in  this.  The 
evidence  is  overwhelming,  clear,  and  cumulative  in  the  record, 
that  J.  P.  H.  Campbell  actuated  by  the  tenderest  affection  for 
both  flames  J.  White  and  his  invalid  sister,  Mrs.  White,  and 
a  volunteer,  alert  sympathy  and  solicitude  as  to  the  probable 
eflFect  of  the  impending  decree  in  the  Wiggleswoiih  suit  upon 
his  sister's  peace  of  mind  and  even  her  life  itself,  paid  off  and 
satisfied  and  discharged  that  decree,  of  his  own  motion  and 
without  the  knowledge  or  request  of  James  J.  White,  whose 
subsecpient  proffer  to  endorse  the  notes  which  he  had  taken  for 
the  decree  in  the  settlement  witli  Miller,  so  iis  to  make  him 
responsible  for  them,  Cam[)bell  positively  declined.  And  when 
inquired  of,  subsequently,  if  he  did  take  or  intended  to  take  an 
assignment  of  the  decree,  re])lied  that  he  had  not,  and  would 
not;  that  it  was  not  worth  the  trouble; — that  the  deed  of  trust 
ui>on  White's  land  would  more  than  cover  it  any  way;  that  he 
had  paid  off  the  decree  to  give  ease  of  mind  to  his  sister ;  and 
that  he  did  not  consider  James  J.  White  in  any  way  liable  for 
it;  and  never  intended  that  any  demand  should  be  made  on 
said  White  for  the  saine,  or  any  part  thereof. 

The  ruling  of  the  circuit  court  as  to  this  Wigglesworth  de- 
cree is  plainly  right,  and  must  be  affirmed. 

The  error  jissigned  by  the  api>ellant,  Margaret  A.  White,  the 
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wife  of  James  J.  White,  is,  that  the  circuit  court  erred  in  sus- 
taining the  exception  of  the  plaintiff  to  the  repoi't  of  the  com- 
missioner as  to  the  Polly  M.  Marshall  judgment,  and  in  decree- 
ing that  W.  H.  B.  Camphell,  administrator  of  J.  P.  H.  Camp- 
bell, is  entitled  to  claim  and  to  recover  of  the  defendant,  James 
J.  White,  the  amount  of  the  said  judgment  bv  virtue  of  the 
assignment  of  the  same  from  Polly  M.  Marshall. 

The  appellant  is  not  the  judgment  debtor,  James  J.  White, 
but  Mrs.  Margaret  A.  White,  his  wife,  who,  being  a  defendant, 
filed  her  answer  to  the  bill  filed  by  the  administrator  of  J.  P. 
H.  Campbell,  in  which  she  alleged  that  she  is  the  only  sister  of 
J.  P.  II.  (^unpbell,  deceased,  and  their  attachment  was  mutual 
and  strong;  that  she  ha**^  been  in  delicate  health  and  confined 
to  her  chamber  for  many  years;  that  J.  P.  II.  Campbell  always 
evinced  for  her  the  tenderest  affection,  and  that  this  manifesta- 
tion has  beiMi  more  strongly  marked  since  her  low  state  of 
health,  and  his  solicitude  for  her  health  and  liappiness  and 
comfort  still  more  aroused  by  the  pecuniary  troubles  of  her  hus- 
band ;  that  he  repeatedly  told  her  that  he  had  no  family  and  no 
one  beside  her  whom  he  cared  paiiicularly  to  proWde  for,  and 
he  would  provide  for  her  comfort  aiul  su]>port.  That  he  told 
her  he  intended  to  pay  oft*  the  Marshall  judgment  for  her;  and, 
after  it  had  been  paid  off  in  fiill,  he  told  her  that  he  had  the 
said  judgment,  and  that  it  was  for  her  use  and  benefit,  and  she 
would  have  a  support.  And  she  charged,  in  her  said  answer, 
that  the  assignment  to  her  brother,  and  not  to  him  for  her 
benefit,  was  a  mistake  of  the  draft^^man  who  drew  the  assign- 
ment, and  was  a  defective  execution  of  the  express  intent  and 
instruction  of  her  brother  to  Moncure,  the  lawyer  who  drew 
the  assignment,  to  draw  it  for  her  use  and  benefit;  that  her 
brother  did  not  know  of  this  defect,  and  did  not  intend  so  to 
take  it;  and  that  he  lived  and  died  in  the  confidence  and  satis- 
faction with  which  he  told  her  he  had  gotten  it,  and  was  hold- 
ing it  for  her  benefit.  She  insisted  that  the  Marshall  debt  was 
intended  for  her,  and  is  her  property;  and  she  prays  the  court 
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80  to  decree — and  that  the  deed  of  trust  executed  by  her 
husband,  James  J.  White,  to  Becure  the  payment  of  this  debt 
be  not  enforced;  but  that  it  be  held  for  her  benefit  under  the 
deed  of  trust,  as  lier  brother,  J.  P.  H.  Campl)ell,  who  was  one 
of  the  trustees  named  in  the  deed  of  trust,  believed  and  re- 
peatedly declared  he  was  holding  it  for  her  use  and  benefit. 

The  statement  of  this  new  affirmative  matter  in  the  answer 
of  Mrs.  White,  is  fully  and  explicitly  corroborated  by  the  clear, 
concurrent  and  conclusive  testimony  of  numerous  unimpeached 
and  unimpeachable  witnesses. 

The  execution  to  enforce  the  payment  of  the  Marshall  judg- 
ment was  in  the  hands  of  the  sheriff;  and  James  J.  White,  the 
judgment  debtor,  and  his  wife,  Margaret  A.  White,  the  sister  of 
J.  P.  H.  Campbell,  were  greatly  distressed  and  afflicted  at  the 
impending  loss  of  their  home  and  their  all.  J.  P.  H.  Camp- 
bell, prompted  by  the  same  affection,  and  with  the  same  design, 
as  in  the  Wigglesworth-Miller  decree,  went  to  Moncure,  the 
attorney  for  Mrs.  Marshall,  and  stated  his  wish  to  pay  the  judg- 
ment oft',  and  to  arrange  it  for  the  benefit  of  his  sister,  Mrs. 
White — and  expressly  consulted  Moncure  as  to  how  this  his 
anxious,  express  purpose  could  best  be  effected.  Moncure  said 
"take  an  assignment  of  it."  The  debt  was  not  then  paid — it 
was  paid  off  in  instalments;  but  J.  P.  II.  Campbell  instructed 
Moncure  when  the  debt  should  be  wholly  paid  oft'  to  assign  the 
judgment  for  the  benefit  of  Mrs.  White:  telling  him  then,  that 
his  whole  scope  and  design  wa*^  to  give  peace  of  mind  to  his 
sister:  as  he  did  tell  sundry  other  witnesses,  in  the  record,  that 
he  had  paid  the  debt  oft*  as  a  gift  to  his  sister — whom  he  feared 
would  be  killed  by  a  sale  of  the  land  and  the  house  over  her 
head. 

John  Washington,  like  Moncure,  a  lawjer  and  a  neighbor 
and  confidential  friend  of  J.  P.  H.  Campbell,  says  that  he  had 
frequent  conversations  with  said  Campbell  about  the  negotia- 
tions and  settlement  of  the  Marshall  debt,  and  that  Campbell 
told  him  that  his  action  in  the  matter  was  for  the  benefit  of  his 
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sister,  and  that  he  had  paid  the  judgment  off  as  a  gift  to  her. 
H.  H.  George,  who  held,  and  had  long  held,  the  closest  busi- 
ness relations  with  J.  P.  H.  Campbell,  testifies,  that  the  last 
time  Campbell  was  at  his  house,  a  few  days  only  before  his 
death,  he  told  his  wife,  in  his  presence,  that  he  had  bought  the 
Marshall  judgment  for  the  benefit  of  his  sister;  and  that  this 
he  had  told  him  before ;  and  that  Campbell  turther  told  him 
that  when  he  purchased  the  Marshall  judgment,  he  had  directed 
Moncure  to  iissign  it  for  the  benefit  of  his  sister;  and  that 
Campbell  had  repeatec^ly  told  him  that  this  was  his  object  in 
buying  it,  and  that  he  had  directed  it  to  be  so  assigned — and 
that  Campbell  believed  that  it  had  been  so  assigned  by  Mon- 
<»ure,  in  whom,  both  as  a  lawyer  and  a  man,  he  had  fiill  confi- 
dence. 

All  this  direct  and  positive  testimony,  and  much  more,  in  . 
the  record,  a^^  to  the  intent,  instructions  and  belief  of  J.  V,  H. 
Campbell  ihat  he  had  bought  this  judgment  and  taken  the  as- 
signment of  it  for  the  benefit  of  his  sister,  Mrs.  White,  is  wholly 
uncontradicted  by  anything  in  the  record ;  and  is  opposed  only 
by  the  legal  assignment  of  the  judgment  to  Campbell  as  drawn 
by  the  attorney  for  Mrs.  Marshall. 

But,  this  clear  and  unambiguous  written  instrument  is,  we 
are  constrained  to  think,  a  fiital  and  insuperable  obstacle  to 
l»revent  a  couit  of  equity  from  interposing  lU  mere  reformatory 
power  over  contracts  to  make  effectual  in  Mrs.  White,  the  ap- 
pellant's behalf,  the  oft  declared  beneficent  intent  of  her 
brother,  the  intestate,  who  took  the  assignment  of  the  judg- 
ment which  he  had  paid  oft*,  and  held  it  to  the  hour  and  event 
of  his  death,  without  having  ever  complained  of  the  alleged 
mistake  of  the  draftsman,  or  saying  or  doing  anything  to  rec- 
tify it. 

There  can  be  no  (luestion  of  the  power  and  duty  of  a  court 
of  e(tuity  to  correct  and  reform  a  contract  or  written  instru- 
ment, for  the  proved  or  admitted  mistake  of  the  (Iraftsinan^  be- 
tween living  parties,  and  for  a  valuable   consideration;    and 
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this,  even  though  the  mistake  has  to  be  made  to  appear  by 
^aroi  testimony;  yet,  in  this  case,  Mrs.  White  is  a  volunteer; 
and  J.  P.  H.  Campbell,  who  paid  oif  and  took  the  assignment 
of  the  judgment  for  a  valuable  consideration,  is  dead;  and  his 
personal  representative  is  bound  to  asseit  his  legal  right,  aa  he 
could  himself,  undoubtedly  do,  were  he  living,  against  this 
claim  or  pretension  of  Mrs.  White. 

We  have,  at  great  length,  and  intentionally,  in  the  statement 
or  narrative  of  this  opinion,  demonstrated  the  undeniable  truth 
of  the  statement,  made  by  the  appellant^  in  her  answer  tiled  in 
this  cause,  as  to  the  intent  and  manifested  purpose  of  J.  P.  H. 
Campbell  to  befriend  and  benefit  his  sister,  Mrs.  Whit^^,  in  this 
payment  of  the  Nfai^shall  judgment,  as  he  had  done  in  the  pay- 
ment of  the  Wiggles  worth-Miller  decree;  but  as  he  took  a 
regular,  legal,  written  assignment  of  the  Marshall  judgment, 
and  lived  and  died  without  executing  or  effectuating  his  kindly 
intent  to  make  this  assigned  property  of  his  over  to  his  sister — 
the  court  of  equity  cannot  ^'irtually  make  a  will  for  him ;  and 
thus  establish  a  most  dangerous  and  impolitic  precedent  for  the 
dealing  with  the  estate  of  an  intestate. 

W^e  find  no  error  in  the  decree  of  the  circuit  court  of  Caro- 
line complained  of,  and  the  same  must  be  affirmed. 


Decree  affirmed. 
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Ware   v.   Starkey. 

February  5th,  1885. 

1.  Sales— yudicial—Priva/^. — After  decree  in  pending  suit,  to  sell  land  to 
pay  debts,  debtor  sells  the  land  by  written  contract,  undertaking  to 
make  vendee  "sufficient  title,"  takes  for  the  purchase-money  vendee's 
bonds  payable  to  commissioners  named  in  the  decree,  and  a  trust-deed 
on  the  land  to  secure  them.  The  sale  is  confirmed  by  the  court,  and 
its  receiver  ordered  to  collect  the  bonds  when  due,  and  apply  proceeds 
to  the  debts.  Such  sale  is  not  a  judicial,  but  a  private  sale.  Chris- 
Han  v.  Cabell,  22  Gratt.  82. 

i.  Practice  in  Chancery — Reports.— y\^sXex  in  his  report  must  not  go 
beyond  the  matters  referred  to  him,  and  his  ref)ort  is  a  nullity  so  far  as 
it  relates  to  matters  not  referred  to  him.  Therefore,  when  master 
gratuitously  reports  that  certain  bonds  bear  interest  only  from  maturity, 
and  there  is  no  confirmation  of  so  much  of  the  report  as  relates  to 
such  gratuitous  matter,  the  parties  are  not  prejudiced  thereby. 

Z.  QoYiiTKKcrTS— Construction — Interest. — Contract  of  sale,  dated  August 
26th,  1873,  says  the  bonds  for  the  purchase-money  are  "to  bear  in- 
terest from  this  date."  The  trust-deed  describes  the  bonds  as  ''dated 
September  10th,  1873,  with  six  per  cent,  interest  from  August  26th, 
1873."  The  bonds  say,  '*  with  six  per  cent,  interest  from  date  above," 
when  there  is  no  "  date  above,"  except  the  date  of  the  maturity  of  the 
bond.  Receiver  collected  the  bonds  with  interest  only  from  their  ma- 
turity. 

Held: 

The  bonds  bear  interest  from  the  dale  of  the  contract,  August  26th, 
1873,  till  paid. 
4.  ?^Kcmcis.w  CHXiiCE.R\— Enforcing  trust-deeds— Correcting  mistake. — 
Debtor  having  sold  the  land  as  above  stated,  the  master  having  re- 
ported as  aforesaid,  and  the  receiver  having  collected  the  bonds  with 
no  interest  until  after  their  maturity,  it  was  competent  for  that  debtor 
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to  bring  his  bill  to  enforce  the  trust-deed,  or  to  reform  any  mistake  in 
any  part  of  the  said  writings,  in  order  to  collect  the  unpaid  interest. 

5.  Purchaser  with  Notice — Case  here. — The  trust-deed  describing  the 

bonds  as  bearing  Interest  from  August  26th,  1873,  being  duly  recorded, 
C,  being  about  to  buy  the  land  of  the  debtor's  vendee,  sees  the  bonds 
and  the  contract,  and  is  told  that  the  debtor  claimed  that  the  bonds  bore 
interest  from  the  date  of  the  contract,  nevertheless  purchased  the  land. 

Held: 

C.  is  not  a  purchaser  for  value  without  notice,  and  the  land  in  his 
hands  is  liable  for  interest  on  the  bonds  from  that  date. 

6.  Estoppel— ^rj/^«  evidence— Parol.— A  party  to  instruments  in  writing, 

in  the  absence  of  all  pretence  of  fraud,  is  estopped  from  proving  that 
he  did  not  read  the  instruments  before  executing  them,  and  thus  by 
parol  obviate  the  effect  of  written  evidence.  So.  Mui.  Ins.  Co.  v.  Yates, 
28  Gratt.  585. 

7.  Witnesses — Professional  experts. — See  opinion  as  to  the  value  of  their 

testimony. 

Argued  at  Staunton,  but  decided  at  Richmond. 

Api>eiil  from  decree  of  circuit  court  of  Clarke  county,  en- 
tered May,  24th,  1884,  in  the  chancery  cause  of  Jot*iah  W. 
Ware's  administrator  against  Benjamin  Starkey,  William  B. 
Claggett,  and  others. 

Opinion  states  the  case. 

M.  McCormick  and  Bartoni^  Boyd.,  for  the  appellant. 
McDonald  ^  Moore  and  ./.  J.  WiUiams^  for  the  appellees. 
Richardson,  J.,  delivered  the  opinion  of  the  court. 

This  is  a  controversy  as  to  whether  the  six  notes  or  single 
bills,  hereinafter  to  be  referred  to,  bear  interest  from  tlie  date 
of  the  contract  of  sale,  or  only  from  the  maturity  of  the  bonds. 
Before,  however,  considering  the  main  question,  we  must  dis- 
pose of  a  preliminary  (juestion,  raised  by  counsel  for  the  ap- 
pellees. 

Tt  is  insisted  that  the  appellant,  the  plaintiff  below,  has  no 
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right  to  prosecute  this  or  any  i^uit  in  the  premises.  To  pro- 
perly understand  this  (juestion,  a  brief  statement  is  here  neces- 
sary. On  the  26th  day  of  August,  1873,  pending  a  suit  in 
chancery  in  the  circuit  court  of  Clarke,  by  the  style  of  Dobbin 
V.  Ware,  for  the  sale  of  the  lands  of  tlie  late  Josiah  W.  Ware, 
for  the  satisfaction  of  certain  liens  thereon,  and  where  a  decree 
had  been  rendered  in  said  suit  for  a  sale  of  same,  and  commis- 
sioners appointed  to  make  the  sale,  said  Ware  (who  had  died 
since  the  institution  of  this  suit),  entered  into  a  contract  in 
writing  with  "Benjamin  Starkey,  whereby  he  agreed  to  sell  and 
Starkey  to  buy,  a  certain  tract  of  land,  in  the  contract  de- 
scribed, at  the  price  of  $60  per  acre,  payable  in  six  annual  in- 
stalments. The  contract  provides  that  the  nimiber  of  acres  in 
the  tract  should  be  ascertained  by  survey  as  soon  thereafter  as 
convenient,  and  that  Starkey  was  to  execute  his  bonds  for  the 
purchase-money  to  bear  interest  at  six  per  centum  from  this 
d/iie^  and  to  be  secured  by  deed  of  trust  on  the  property.  The 
survey  was  promptly  made,  and  on  the  10th  day  of  September, 
1873,  Starkey  executed  to  F.  W.  M.  Ilolliday,  S.  J.  C.  Moore, 
A.  McDonald  and  A.  Moore,  Jr.,  the  commissioners  in  the  said 
suit  of  Dobbin  v.  Ware,  his  six  '^notes,^'  dated  the  10th  day  of 
September,  1873,  and  the  following  is  a  copy  of  one  of  them, 
all  being  in  the  same  form : 

''On  the  26th  day  of  August,  1879,  I  bind  myself,  my  heirs, 
&c.,  to  pay  to  F.  W.  M,  Holliday,  S.  J.  C.  Moore,  A.  McDonald 
and  A.  Moore,  Jr.,  commissioners  in  chancery  in  the  suit  of 
Dobbin  and  W^are,  the  sum  of  six  hundred  and  sixteen  dollars 
and  fifty  cents  ($616.50),  with  six  per  cent,  interest,  from  date 
above,  until  paid,  homestead  exemption  waived. 

''Witness  my  hand  and  seal  September  10th,  1873. 

"Benjamin  Starkey,  [Seal]" 

Then,  on  the  same   day  (September  10th,  1873),  Starkey 
executed  his  deed   of   trust  to  secure  said  ''six   notes  dated 
Vol.  lxxx — 25 
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10th  day  of  September,  1873,  with  six  per  cent,  interest  from 
26th  August,  1873,  and  payable  respectively  26th  August, 
1874,  '5,  '6,  '7,  '8,  '9,  for  the  sum  of  six  hundred  and  sixteen 
dollars  and  fifty  cents  ($616.50)  each,  homestead  exemption 
waived."     The  trust-deed  was  duly  recorded. 

In  the  copy  of  the  contract  produced  in  e\ndence,  the  last 
two  hues  thereof  read :  "  The  bonds  for  the  purchiuse-monej' 
to  bear  interest  at  six  per  cent,  from  this  date,  and  to  be  se- 
cured by  deed  of  trust  on  the  property."  In  these  two  lines 
the  words  "from  this  date"  are  plainly  interlined,  and  ad- 
mittedly in  the  same  handwriting  of  the  body  of  the  in,stru- 
ment,  that  of  the  vendor,  Ware. 

The  sale  thus  made  by  Ware  was  reported  to  court  and  con- 
firmed in  the  case  oi  Dobbin  v.  Ware^  and  the  said  bonds  drawn 
payable  to  said  special  commissioners  being  at  the  same  time 
presented  in  couii:,  were  by  the  court  directed  to  be  collected 
by  A.  Moore,  Jr.,  as  receiver,  and  the  proceeds  applied. to  the 
payment  of  the  debts  of  said  Ware,  ascertained  in  said  suit  of 
Dobbin  V.  Ware,  In  that  suit  the  court  then  proceeded  to  as- 
certain the  amount  of  Ware's  debts,  to  be  provided  for  by  a 
fini:her  sale  of  his  lands,  after  applying  the  proceeds  of  said 
Starkey  bonds;  and  in  fixing  the  amount  of  said  bonds  so  to 
be  a[)plied,  the  master  commissioner,  it  seems,  without  refer- 
ence to  the  said  deed  of  trust  or  contract,  but  looking  only  to 
the  wording  of  the  boiuls,  concluded  that  they  did  not  bear  in- 
terest until  after  maturity,  and  to  that  extent  discounted  their 
face  value,  which  action  of  the  master  conmiissioner  waa  at  the 
succeeding  term  of  the  court  confirmed,  and  the  receiver  after- 
wards made  collections  accordingly. 

Starkey  paid  the  first  bond,  but  finding  he  would  not  be 
able  to  make  the  other  payments,  and  having  been  put  in  pos- 
session, and  haA-ing  seeded  a  crop  of  wheat  in  the  fall  of  1873, 
in  1875  sold  the  land  to  Wm.  B.  Claggett,  one  of  the  appellees, 
who  paid  oft*  the  said  five  bpnds  a^ssumed  to  be  paid  by  him  in 
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his  purchase  from  Starkey,  as  demanded  by  said  receiver,  A. 
Moore,  Jr. 

AVTien  the  last  Starkey  bond  had  become  due  and  was  paid. 
Ware  discovered  that  the  receiver  had  not  collected  the  in- 
terest on  the  bonds,  except  from  maturity;  and  thereupon 
Ware  filed  his  bill,  to  enforce  the  contract  according  to  its 
terms,  and  insisting  that,  according  to  the  true  construction 
thereof,  said  bonds  bore  interest  from  their  dates.  At  the 
hearing  the  court  below  dismissed  Ware's  bill,  and  the  case  is 
here  on  appeal  from  the  decree  of  dismissal. 

Preliminary  to  the  main  question,  it  is  contended  by  the  ap- 
pellees (1)  that  this  is  a  suit  simply  to  correct  an  alleged  mis- 
take in  the  execution  of  said  bonds  by  Starkey ;  and  (2)  that 
the  sale  of  the  Ijind  to  Starkey  was  a  judicial  and  not  a  private 
sale,  and  therefore  nobody,  except  the  court  or  its  officei's,  has 
any  right  to  sue  in  respect  to  its  enforcement. 

A  glance  at  the  bill  filed  by  Ware  will  show  that,  whilst  it 
a*iks  for  alternative  relief  by  way  of  treating  the  bonds  as  mis- 
takenly executed  in  respect  to  the  time  from  which  they  should 
bear  interest,  the  leading  feature  of  the  bill  is  to  enforce  the 
contract  for  the  alleged  unpaid  balance  of  purchase-money — 
the  complainant  insisting  in  his  bill  that  the  true  intent  and 
meaning,  looking  to  all  the  instruments  executed  in  connection 
with  the  sale  of  the  land,  was  that  the  entire  purchase  price 
bore  interest  from  the  day  of  sale,  as  prox'ided  in  the  contract 
of  sale.  The  prayer  for  alternative  relief  in  the  event  the  court 
nhould  not  adopt  the  main  view  and  purpose  of  the  bill  by  no 
means  gave  to  the  suit  the  character  of  one  simply  to  correct  a 
mistake. 

It  is  in  the  second  place  true  that  there  was,  in  the  suit  of 
Dobhiit  V.  Ware^  a  decree  for  the  sale  of  Ware's  land,  but  it  is 
also  true  that  in  that  situation  Ware  made  sale  of  a  portion  of 
his  land  to  Starkey — land  subject  to  said  decree  for  sale — that 
he  took  the  bonds  payable  to  said  commissioners  appointed  to 
f*ell  his  land,  and  tendered  to  the  court  said  contract  of  sale. 
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made  in  his  own  name,  and  said  bonds  executed  as  aforesaid  in 
satisfaction  to  that  extent,  of  said  decree  against  him,  and  the 
court  accepted  and  confirmed  the  sale  and  received  the  bonds, 
directing  its  receiver  to  collect  the  same,  and  apply  the  pro- 
ceeds to  Ware's  debts  proven  in  that  suit.  Ware,  while  he 
made  the  sale  in  his  own  name,  and  for  obvious  reasons  took 
the  bonds  payable  to  said  special  commissioners,  took  a  trust- 
deed  securing  the  bonds  so  drawn,  and  then  Avith  his  wife  con- 
veyed the  land  to  Stiirkey  according  to  the  terms  of  his  contra^'t 
of  sale.  These  t^rms  were  for  "sufficient  title" — i  e.,  good 
title — or,  in  other  words,  a  deed  with  the  usual  covenants  of 
w^arranty.  It  is  manifest  the  court  had  no  authority  to  enter 
into  and  did  not  enter  into  any  such  covenant.  The  courts 
never  undertake,  therefore,  to  warrant  title  to  land  sold  under 
its  decrees.  The  court  only  sells  such  title  as  is  lodged  in  it  by 
operation  of  law,  and  only  warrants  specially. 

A  decree  for  the  sale  of  his  land  was  hanging  over  Ware ; 
he  was  struggling  to  avoid  utter  wreck ;  he  doubtless  beliexed 
he  could  sell,  either  to  his  neighbors  or  others,  in  parcels  to 
better  advantage  than  a  sale  under  the  hammer  woidd  be;  and 
therefore  he  sold  this  parcel  to  Starkey,  advising  him  at  the  time 
of  his  purpose  to  put  the  contract  of  sale  into  the  hands  of  the 
commissioner  of  the  court  to  meet  to  that  extent  the  demands 
against  him  in  the  suit  of  Doljhhi  v.  Ware.  The  bonds  and 
trust-deed  were  taken,  and  the  latter  was  didy  recorded.  The 
record  also  shows  that  the  contract  and  bonds  were  presented 
to  the  court,  and  that  then  it  was  suggested,  at  the  bar,  that  the 
bonds  oidy  bore  interest  fi'om  maturity,  but  that  Ware,  who  was 
present  in  court,  then  asserted  and  claimed  that  they  bore  in- 
terest frcmi  the  date  of  the  contract.  The  court  then,  in  adopt- 
ing for  the  purposes  of  the  suit  the  sale  made  by  Ware  and 
receiving  the  bonds  aforesaid,  received  them  to  be  enforced  ac- 
cording to  the  real  meaning  and  effect  of  the  contract.  The 
contract  and  bonds  were  exhibited  in  open  court,  and  attention 
called  to  the  real  nature'  and  purport  of  the  contract.     The 
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trust-deed  was  there  of  record,  and  whatever  doubt  there  might 
be  as  to  the  question  of  interest,  if  only  the  bonds  were  looked 
to  (for  they  are  clumsily  dmwn),  botli  the  contract  and  the 
trust-deed  concur  in  giving  interest  from  the  date  of  the  con- 
tract of  sale,  August  26th,  1873,  as  contended  by  Ware. 

The  sale  thus  made  was  inadequate  to  the  discharge  of  the 
debts  decreed  against  Ware,  and  the  court  directed  its  com- 
missioner to  ascertain  how  much  more  of  Ware's  land  must  be 
sold,  after  the  application  of  the  proceeds  of  the  sale  to  Starkey, 
in  order  to  satisfy  the  debts  decreed  against  Ware  in  said  suit 
of  Dobbin  v.  Ware,  It  was  the  mistake  made  by  the  commis- 
sioner under  this  order  of  reference  and  the  failure  of  the  court 
to  observe  and  correct  it  that  has  produced  this  litigation.  The 
commissioner  ignored  the  terms  of  the  contract  and  deed  of 
trust,  and,  looking  only  to  the  loosely-drawn  bonds,  came  to  the 
conclusion  that  the  bonds  only  bore  interest  after  maturity,  and 
ascertaining  their  present  value  (a  matter  not  referred  to  him) 
upon  that  basis  and  in  that  way  arrived  at,  and  reported  the 
additional  quantity  of  land  necessarj'  to  be  sold.  This  unau- 
thorized act  of  the  commissioner,  in  passing  upon  a  matter  not 
reterred  to  him,  could  not  preclude  Ware  from  the  assertion  of 
his  rights,  if  he  was  injured  thereby,  even  if  the  court  did,  at 
the  succeeding  term,  coniirm  the  report  of  the  commissioner — 
an  act,  it  may  be,  of  inadvertence  on  the  part  of  the  court,  or,  it 
may  be,  that  the  matter  of  interest  improperly  passed  upon  by 
the  commissioner  and  thus  involved  in  his  report  was  not 
readily  discernible,  if  at  all,  by  an  inspection  of  the  report  by 
the  court.  There  is  in  the  record  no  decree  referring  to  the 
commissioner  the  question  as  to  from  what  time  said  bonds 
bear  interest.  Xor  is  there  in  the  record  any  evidence  of  any 
decree  in  terms  confirming,  or  that  can  be  construed  as  equiva- 
lent to  a  confirmation  of  the  conclusion  arrived  at  by  the  com- 
missioner, that  said  bonds  only  bore  interest  after  maturity. 

It  is  insisted  by  counsel  for  the  appellees  that  the  action  of 
the  commissioner  in  treating  the  bonds  as  not  bearing  interest 
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until  after  maturity  was  approved  by  a  decree  confirming  the 
commissioner's  report  in  that  as  in  other  respects.  But  the  record 
shows  that  the  question,  as  to  the  time  from  which  the  bonds 
bore  interest,  was  not  referred  to  the  commissioner.  That,  in 
fact,  was  a  question  to  be  decided  by  the  court  upon  inspection 
of  the  bonds  and  other  instruments  bearing  thereon.  A.  com- 
missioner nmst  not  go  beyond  the  matters  referred  to  him,  and 
it  is  laid  down,  in  one  of  Lord  Bacon's  orders,  that  if  a  master 
reports  as  to  matter  which  is  not  referred  to  him,  his  report,  so 
far  as  refers  to  that  matter,  is  a  nullity.  It  has  been  dt^cided 
that  in  such  a  case  the  proper  course  is  not  to  except  to  the 
master's  report,  but,  before  it  is  confirmed,  to  apply  to  the 
court  that  it  may  be  referred  back  to  the  commissioner  to  re- 
view his  report,  but  that,  if  no  such  application  is  made,  and 
the  report  should  be  confirmed,  the  court  will  pay  no  attention 
to  it,  except  so  far  as  it  is  warranted  by  the  decree.  2  Daniel's 
Chy.  PI.  and  Pr.  1296;  2  Barton's  Chy.  Pr.  634-5,  and  au- 
thorities there  cited.  Xor  is  a  commissioner's  report  confirmed 
except  by  an  express  decree  of  court.  Matthew's  Comm's.  144. 
Minor's  Inst,  Vol.  4,  part  2nd,  page  1248. 

It  is  apparent  that  the  sale  by  Ware  to  Starkey  wjis  a  private 
and  not  a  judicial  sale.  Christian  v.  Cabell^  22  Gratt.  82.  This 
being  so,  and  neither  Starkey  nor  his  vendee,  Clagett,  being 
parties  to  the  suit  of  Dobbin  v.  W/^y,  but  mere  stakeholders  in 
succession,  and  required  to  pay  the  price  agreed  to  be  paid  by 
Starkey  to  the  court  in  the  suit  aforesaid,  it  is  manifest  that  the 
pleadings  and  parties  in  that  suit  were  not  adapted  to  the  liti- 
gation between  Ware  and  Starkey  and  Clagett  of  the  (question 
about  interest,  and  that  Ware  was  not,  by  anything  that  oc- 
curred in  the  suit  of  Dobbin  against  him,  precluded  from  the 
assertion  of  his  rights  in  this  suit,  though  such  rights  ought  to 
have  been  enforced  in  that  suit  by  collecting  the  full  amount 
due  him — it  being  to  the  interest  of  his  creditors,  and,  there- 
fore, to  his  interest.  And  it  can  make  no  difference  that  the 
suit  of  Dobbin  v.  Ware  is  still  pending,  and  debts  to  which  the 
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proceeds  of  the  Starkey  bonds,  as  collected,  were  applied,  re- 
main not  satisfied  in  full ;  for,  if  any  recoveiT  which  may  be 
had  in  this  suit  should  go  to  those  debt8  or  others,  in  preference 
to  Ware  and  his  assigns,  the  legal  means  for  securing  the  pro- 
per application  are  ample.  Ware  did,  in  the  Dobbin  v.  Ware 
suit,  all  that  he  could  in  reai^on  be  required  to  do.  He  pre- 
sented in  open  court  his  contract  with  Starkey,  and  also  Star- 
key's  bonds ;  the  matter  was  then  and  there  discussed  in  re- 
spect to  the  question  of  interest,  and  Ware's  claim  to  interest 
from  the  date  of  the  contract  asserted.  If  the  court  has  failed 
by  inadvertence  or  otherwise  to  collect  by  its  officer  the  fiiU 
amount  due  upon  the  Starkey  bonds.  Ware  is  not  precluded, 
but  it  was  his  dutj-,  as  well  as  pri\nlege,  to  assert  in  his  own 
and  in  behalf  of  his  creditors,  his  rights  under  his  contract  with 
Starkey.  This  brings  us  to  the  consideration  of  the  main  ques- 
tion— from  what  period  do  the  Starkey  bonds  bear  interest? 

It  will  be  observed  that  w^hile  the  bonds  (described  as  notes 
in  the  deed  of  trust)  provide  for  "  six  per  cent,  interest  from 
date  above  until  paid,"  there  is  no  date  above,  except  in  the 
body  of  the  instrument,  which  is  "August  26th,"  the  dates  of 
the  maturity  of  the  bonds  respectively  in  the  years  1874  to 
1879,  inclusive,  and  that  the  dates  beloit\  the  date  of  each  of  the 
bonds  is  September  10th,  1873.  It  will  be  observed  ftirther 
that  the  contract,  even  if  the  interlined  words  ^'from  this  date'' 
be  omitted,  provides  that  the  purchasermoney  bonds  shall  "bear 
interest  at  six  per  cent.,"  which  necessarily  means,  in  the  ab- 
sence of  any  provision  expressly  to  the  contrary,  from  the  date 
of  the  contract.  Not  only  so,  but  the  deed  of  trust  which  was 
necessarily  executed  after  both  the  contract  and  the  bonds,  and 
which  is  the  additional  and  independent  promise  of  Starkey  to 
pay  "  six  notes  dated  10th  day  of  September,  1873,  with  six 
per  cent,  interest  from •26th  August,  1873,"  Ac,  which  is  not 
the  date  of  the  bonds  and  trust-deed,  but  is  the  date  of  the  contract, 
which,  with  or  without  the  interlined  words,  is  a  contract  for 
interest  from  its  date.     These  instruments,  all  bearing  upon 
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the  matter  in  hand,  must  be  read  together,  and  while  they  are 
all  written  by  the  same  unskilled  hand,  it  is  by  looking  at  them 
together  that  we  may  with  certainty  arrive  at  the  true  intent 
and  meaning  of  the  parties — the  true  obligation  of  the  contract. 
With  these  circumstances  standing  boldly  forth,  it  is  idle  to  say 
that  the  words  '^  irifh  interest  front  the  date  above''  refer,  or  could 
have  been  intended  to  refer,  to  the  date  of  the  maturity  of  the 
several  bonds,  for  to  so  construe  them  would  involve  the  ab- 
surdity of  making  a  sale  of  land  and  providing  for  pay- 
ment at  a  stipulated  time,  yet  in  the  evidence  of  the  debt,  as- 
suming that  it  is  not  to  be  paid  at  the  time  speciiied.  Such  a 
construction  could  only  be  warranted  in  the  absence  of  every- 
thing except  the  bonds  to  look  to,  or  by  some  express  agree- 
ment clearly  intended  to  vary  the  contract.  But  here,  with 
the  contract  before  and  the  deed  of  trust  after  the  bonds,  there 
can  be  no  reasonable  pretext  for  saying  that  the  bonds  do  not 
bear  interest  from  August  26th,  1873,  the  date  of  the  contract. 
In  other  words,  it  is  idle  and  opposed  to  common  experience  to 
say  that  the  parties  meant  to  contract  for  tlie  payment  of  money 
on  a  day  certain,  and  at  the  same  time  to  provide  for  the  pay- 
ment of  interest  irom  that  date.  It  is  obvious  that  the  words 
in  the  bonds  "from  the  date  above"  is  the  result  of  a  confusion 
in  the  mind  of  the  draftsman  of  the  date  at  which  he  was  writ- 
ing, \\'ith  the  date  and  terms  of  the  contmct  written  only  a  few 
days  before  by  the  same  hand;  and  having  this  conftision  once 
stamped  upon  his  mind,  the  draftsman  (Ware  himself),  natur- 
ally enough  carried  the  bungling  form  into  each  of  the  other 
bonds,  all  of  them  doubtless  having  been  copied  fi*om  the  one 
first  written 

But  it  is  insisted  by  counsel  for  the  appellees  that  the  pro- 
vision for  the  payment  of  interest  has  been  wrongfully  inter- 
polated into  the  contract;  and  the  whole  body  of  the  contract 
being  in  the  liandwriting  of  Ware,  the  direct  imputation  is  that 
Ware  interlined  the  words  *'from  this  date"  afl;er  the  contract 
was  signed  by  the  parties;  in  other  words,  that  he  committed 
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the  crime  of  forgery.  This  is  a  fearfully  severe  arraignment  of 
the  character  and  memory  of  a  man  now  in  his  grave — 
especially  in  ^'iew  of  the  fact  that  the  contract,  without  the  in- 
terlineation, was  a  contract  for  interest  from  its  date;  that  the 
trust-deed  to  secure  the  bonds  has  precisely  a  corresponding 
provision ;  and  that  Starkey  signed  and  executed  both  instru- 
raenti?,  and  there  being  us  to  the  latter  no  pretence  of  inter- 
lineation or  change  in  any  respect. 

Starkey  seeks  to  avoid  this  provision  in  the  trust-deed  by 
saying  he  did  not  read  it  carefully.  This  cannot  avail  him. 
He  signed  botli  jiapers,  and  he  cannot  be  heard  to  say  he  did 
not  read  the  one  or  the  other.  So.  Mtftual  Lts,  Co.  v.  YateSy  28 
Gratt.  585. 

Again:  From  the  facts  and  circumstances  disclosed  by  the 
record  it  was  physically  impossible  for  Ware  to  make  any 
change  in  the  contract  after  it  was  signed  by  the  parties,  for  it 
is  incontestibly  established  that  the  copy  of  the  contract  in  e\i- 
deuce,  with  the  words  interlined,  was  when  signed  delivered  by 
Ware  to  Starkey,  and  by  the  latter  delivered  for  safe-keei>ing 
to  Major  S.  J.  C.  Moore,  a  lawyer  of  experience  and  integrity, 
who  says  in  his  deposition  that  the  interlined  words  ^^ front  (lu's 
date''  were  there  when  he  received  it  from  Starkey;  and  he  ac- 
counts for  the  contract  all  the  time  from  then  until  produced 
m  evidence.  There  was  at  the  time  of  the  contract  another 
copy  taken  and  kept  by  Ware  until  left  by  him  with  Mr. 
MeComiick,  one  of  his  counsel  in  this  suit.  That  copy  is  lost ; 
but  Mr.  McCormick  says,  in  his  deposition  in  the  cause,  that  it 
was  left  wath  him,  that  he  recollects  no  interlineation  in  it^  and 
that  he  supposes  it  was  lost  in  several  times  removing  his  office 
and  papers  fi*om  one  place  to  another. 

A  number  of  depositions  were  taken  in  the  cause,  the  result 
of  which  is  that,  with  or  without  them,  it  is  impossible  to  read 
the  contract,  bonds,  and  trust-deed  and  come  fairly  to  any  other 
conclusion  than  that  it  was  truly  the  agreement  between  the 
parties  that  Starkey  should  pay  interest  on  the  entire  purchase- 
VoL.  LXXX — 26 


Digitized  by 


Google 


202  Ware  v.  Stark ey. 


Opinion. 


money  from  August  26th,  1873,  the  date  of  the  eontrat^t.  It 
makes  no  ditferenee  that  Starkey  afterwards  sold  to  Clagett 
without  interest,  as  the  proof  is  that  Starkey  found  out  he  could 
not  pay  for  the  land,  and  many  motives  doubtless  influenced 
him  to  get  rid  of  the  land  on  the  best  terms  he  could. 

Nor  can  Clagett  complain.  For  when  he  was  negotiating  for 
the  purchase  from  Starkey  he  w^as  informed  by  the  receiver,  A* 
Moore,  Jr.,  of  Ware's  claim  about  interest,  but  told  by  Moore 
that  nothing  had  been  heard  of  Ware's  said  claim  for  then 
over  a  year.  But  Clagett  was  not  satistied  to  act  on  this;  but, 
being  informed  that  the  contract  was  in  the  keeping  of  Major 
S.  J.  C.  Moore,  he  called  on  him,  and  was  shown  the  contract, 
with  the  interlined  words  in  it;  and  now%  because  Major  Moore 
said  to  him  iu  response  to  a  question  seeking  his  opinion,  that 
"the  interlined  words  looked  a  little  bad,"  Clagett,  as  the 
holder  of  the  land  which  he  bought  subject  to  a  recorded  trusts 
lien,  comes  and  says  he  is  a  purchaser  for  value  without  notice, 
when  not  only  were  all  the  avenues  of  information  open  to  him, 
but  were  actually  resorted  to  by  him.  Upon  every  principle  of 
justice  and  right  he  is  a  purchaser  with  notice,  and  for  so  much 
of  the  debt  of  Starkey  to  Ware  as  remains  unpaid,  the  land  in 
the  hands  of  Clagett  is  charged  and  liable. 

But  after  the  eWdence  was  closed  as  to  all  wiio  had  any 
knowledge  of  the  transaction,  the  defendants  below,  the  ap- 
pellees here,  went  to  Washington  city  and  took  the  deposition 
of  E.  B.  Hay,  a  professed  expert,  and  the  contract  in  question 
underwent  his  scrutiny.  This  witness,  when  asked  his  age, 
occupation,  and  residence,  gave  himself  a  spacious  introduc- 
tion. He  says:  "I  am  thirty-four  yeai's  of  age;  attorney-at- 
law;  residence,  Washington,  D.  C,  for  the  past  fifteen  years. 
Besides  the  above  profession  named,  T  have  devoted  attention 
to  the  science  of  penmanship  in  every  branch,  especially  that 
devoted  to  the  comparison  of  handwriting,  for  the  purpose  of 
detecting  forgerv,  spurious  writings,  &c.,  and  have  been  accept- 
ed as  an  expert  in  handwriting  before  the  courts  in  the  District  of 
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Columbia,  Maryland,  Virginia,  Pennsylvania,  and  other  States; 
betbre  congressional  committees  and  the  executive  departments; 
several  prominent  cases  being  the  Cameron  i\  Oliver,  in  the 
District  of  Columbia;  the  .United  States  i\  Griffin,  in  Virginia; 
the  United  States  v.  Russell  and  others ;  script  forgery  cases,  in 
Yankton,  Dakota,  and  the  Springer-Donnelly- Washburn  inves- 
tigation before  a  congressional  committee,  in  which  almost 
every  question  pertaining  to  handwriting  became  a  matter  of 
controversy." 

When  asked  if  he  had  examined  the  contract  here  in  ques- 
tion, he  says :  "  I  have  examined  the  paper  with  a  view  to  the 
handwriting  and  the  priority  of  certain  strokes.  The  hand- 
WTiting  is  the  handwriting  of  Ware,  or  the  handwriting  of  the 
j^erson  who  wrote  sT.  W.  Ware.'  The  greater  part  of  the  body 
of  the  handwriting  appears  to  have  been  at  one  and  the  same 
time,  leaving  spaces  for  the  name  of  the  party  of  the  second 
ymrt,  or  '  Starkey,'  to  be  inserted  afterwards.  Wherever  the 
name  '  Starkey '  appears  it  is  written  slightly  larger,  and  in 
ner\'ou8  handwriting,  and  with  ink  that,  to  the  eye,  is  darker 
than  that  used  in  writing  the  body  of  the  instrument ;  after  the 
word  'repairs,'  on  the  nineteenth  line,  all  that  follows  was 
wTitten  after  the  body  of  the  instrument,  and  in  the  same 
ner\-ous  hand  in  which  the  word  ^  Starkey,'  mentioned  above, 
appears  to  have  been  written;  the  ink  is  darker  than  the  body 
of  the  instrument,  and  the  proportion  of  letters  is  slightly 
larger;  the  seals — ^that  is,  the  scrolls  showing  the  word  *seal ' — 
were  made  by  the  person  who  wrote  the  body  of  the  instru- 
ment, the  word  seal  being  in  the  same  handwriting." 

Xhe  original  paper  was  produced  at  the  argument,  and  in- 
spected by  this  court.  Tested  by  the  common  experience  of 
persons  accustomed  to  the  use  of  pen,  ink  and  paper,  there  is 
absolutely  nothing  to  warrant  the  main  conclusion  arrived  at 
by  this  expert,  to-wt — that  all  of  the  body  of  the  instrument 
after  the  word  "  repairs  "  was  written  aft^r — that  is,  at  a  period 
of  time  subsequent  to  that  at  which  the  contract  was  made  and 
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signed.  ThivS  involves  the  absurd  and  altogether  unusual  piece 
of  carelessness  of  lea\nng  below  the  bottom  of  the  writing  and 
between  it  and  the  first  signature  the  space  of  ftill  four  blank 
lines,  a  space  reserved,  if  we  are  to  take  the  theorj'  of  this  wit- 
ness, sufficient  for  the  purpose,  and  in  which  an  entire  clause 
of  the  contract  was  written  after  the  same  was  signed  by  the 
parties.  Common  sense  and  common  experience  alike  reject 
the  idea.  And  not  only  so,  but  the  positive  testimony  of  Ben- 
jamin Starkey  himself,  the  man  who  was  a  party  to  the  con- 
tract, and  who  read  it  over  careftilly  before  signing  it,  says  on 
oath  positively  and  directly  that,  except  the  three  interlined 
words,  "from  this  dat^%''  the  contract  is  the  same  as  wlien 
signed  by  him.  This  so  flatly  contradicts  and  overturns  the 
theory  and  conchision  arrived  at  by  the  expert.  Hay,  that  com- 
ment is  wholly  unnecessary.  And  when  we  couple  witli  this 
the  facts  before  referred  to,  to-wit :  (1)  that  the  contract  with- 
out the  interlined  words  is  in  effect  one  for  interest  from  date; 
(2)  that  the  trust-deed  provides  for  interest  on  the  bonds  from 
August  26th,  1873,  the  date  of  the  contract;  (3)  that  the  copy 
of  tlie  contract  kept  by  Colonel  Ware,  and  left  with  Mr.  Mc- 
Cormick,  and  by  him  lost,  had  no  interlineation;  and  (4)  that 
the  copy  with  the  interlined  words  was  tiiken  by  the  vendee, 
Starkey,  and  left  for  safe  keeping  with  Major  S.  J.  C.  Moore, 
with  the  interlined  words  therein  when  he  received  it.  We  say, 
with  these  concurrent  and  conclusive  facts  prominently  stand- 
ing forth,  there  is  no  ground  for  the  charge  of  forgery  aimed 
at  Colonel  Ware,  and  the  expert  testimony  must  fall  to  the 
ground  as  utterly  useless. 

In  Wharton's  Law  of  Evidence  it  is  said :  "  AVlien  expert 
testimony  was  first  introduced  it  was  regarded  ^^'ith  great 
respect.  An  expert,  when  called  as  a  witness,  was  viewed  as 
the  representative  of  the  science  of  which  he  was  a  professor, 
giving  impartially  its  conclusions.  Two  conditions  have  com- 
bined to  produce  a  material  change  in  this  relation.  In  the 
first  place,  it  has  been  discovered  that  no  expert,  no  matter 
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how  incorrupt,  speaks  for  liis  science  as  a  whole.     Few  special- 
ties are  so  small  as  not  to  be  torn  by  factions;  and  often  the 
smaller  the  specialty  the  bitterer  and  the  more  inflaming  and 
distracting  are  the  animosities  by  which  these  factions  are  pos- 
sessed.    Peculiarly  is  this  the  case  in  matters  psychological,  in 
which  there  is  no  hypothesis  so  monstrous  that  an  expert  can 
not  be  found  to  swear  to  it  on  the  stand,  and  to  defend  it  with 
vehemence  when  oft' the  stand."     *     *     *     *     44  j,^  the  second 
place,  the  retaining  of  experts,  by  a  fee  proportioned  to  the 
importance  of  their  testimony,  is  now,  in  cases  in  which  they 
are  re(|uired,  as  custimiary  as  is  the  retaining  of  lawyers.     Xo 
couit  would  take  as  authority  the  sworn  statement  of  the  law 
given  by  counsel  retained  on  a  particular  side,  for  the  reason 
that  the  most  high-minded  men  are  so  swayed  by  an  emi)loy- 
ment  of  this  kind  as  to  lose  the  power  of  impartial  judgment; 
and  so  intense  is  this  conviction,  that  there  is  no  civilized  com- 
nmnity  in  which  the  reception  of  a  present  from  a  suitor  does 
not  only  disqualifv  but  disgrace  a  judge.     Hence  it  is  that, 
apart  from  tlie  partisan  spirit  more  or  less  common  to  experts, 
their  utterances,  now  that  they  have  as  a  class  become  the  re- 
Uiined  agents  of  parties,  have  lost  all  judicial  authority,  and 
are  entitled  only  to  the  weight  which  a  sound  and  cautious 
criticism  would  award  to  the  testimony  itself     lii  adjusting 
this  criticism,  a  large  allowance  must  be  made  for  the  bias 
necessarily  belonging  to  men  retained  to  advocate  a  cause,  who 
J^peak  not  as  to  fact  but  as  to  opinion,  and  who  are  selected  on 
all  moot  questions,  either  from  their  prior  advocacy  of,  or  from 
their  readiness  to  adopt  the  opinion  to  be  proved.     In  this  sense 
we  may  ado{>t  the  strong  language  of  Lord  Campbell,  that 
'skilled  \\'itnesses  come  with  such  a  bias  on  their  minds  to  sup- 
port the  cause  in  which  they  are  embarked  that  hardly  any 
weight  should  be  given  to  their  evidence.'" 

Certain  it  is  that  the  above  philosophic  view  of  the  subject 
is  tnithfuUy  illustrated  in  this  case.  Not  only  is  the  main  con- 
clusion of  the  expert  absolutely  overthrown  by  the  clearly  as- 
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ceitained,  actual  facts,  but  there  is  not  an  intimation  of  impor- 
tance in  the  entire  deposition  of  thin  witness  which  is  not  either 
opposed  to  the  common  observation  of  all  men  in  respect  to 
writing  under  similar  circumstances,  or  that  may  not  be  ex- 
plained to  every  intelligei^t,  practical  mind  as  dependent  upon 
causes  quite  the  reverse  of  what  the  speculations  of  this  skilled 
witness  lead  to.  But  it  is  quite  unnecessary  to  go  into  an  ex- 
tended analysis  of  this  testimony,  though  to  do  so  would  clearly 
expose  the  utter  fallacy  and  unreliabilitv  of  the  whole  story. 

In  any  and  every  view  of  the  case  the  decree  appealed  from 
is  clearly  erroneous,  and  must  be  reversed  and  annulled,  with 
costs  to  the  appellant,  and  the  cause  remanded  to  the  said  cir- 
cuit court,  to  be  proceeded  in  lO  linal  decree,  in  accordance  with 
the  views  expressed  in  this  opinion. 

Lacy,  J.,  dissenting,  said: 

A  chancery  suit  having  been  instituted  in  the  circuit  court  of 
Clarke  county  for  the  purpose  of  subjecting  the  lands  of  one 
Josiah  AV.  TVare,  to  sale  to  satisfv  the  liens  thereon,  bv  Dobbin 
and  others,  creditors  of  the  said  Ware,  on  the  2(]th  day  of  Au- 
gust, 1878,  the  said  Ware  made  a  sale  of  certain  lands  belong- 
ing to  him  to  Benjamin  Starkey,  at  an  agreed  price.  The  sale 
was  to  be  on  a  credit  of  one,  two,  three,  four,  five  and  six  yeai's, 
and  the  bonds  to  be  made  payable  to  the  commissioners  of  the 
court  already  appointed  in  the  said  suit  of  Dobhin  v.  Ware  to 
sell  the  land  in  (piestion;  the  agreement  was  reduced  to  writ- 
ing, and  signed  by  the  parties.  On  the  10th  day  of  September, 
following,  the  six  bonds  were  executed  by  Starkey,  for  $61(3.50 
each,  payable  respectively  26th  day  of  August  1874, 1875, 1876, 
1877,  1878  and  1879.     The  following  is  the  fii-st  bond: 

"On  the  26th  day  of  August,  1874,  I  bind  myself,  my  heii*s, 
&c.,  to  pay  to  F.  W.  M.  Holliday,  S.  J.  C.  Moore,  A.  McDon- 
ald and  A.  Moore,  Jr..  commissioners  in  chancerv  in  the  suit  oi 
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Dobbin  and  Ware,  the  sum  of  six  hundred  and  sixteen  dollars 
and  fifty  cents  ($616.50),  with  six  per  cent,  interest  from  date 
above,  until  paid,  homestead  exemption  waived. 
"Witness  my  hand  and  seal,  September  10th,  1873. 

"Benjamin  Starkey.     [Seal.]'' 

The  other  bonds  are  like  the  first,  payable  as  stated  above, 
and  were  secured  by  a  trust-deed  on  the  land  in  question,  which 
was  conveyed  by  Ware  to  Starkey.  This  sale  was  reported  to 
the  court  and  confirmed  in  the  suit  of  Dobbin  v.  Ware,  The 
bonds  drawn  payable  to  the  sjjecial  commissioners  were  by  the 
court  directed  to  be  collected  by  A.  Moore,  Jr.,  as  receiver, 
and  the  proceeds  were  ordered  to  be  applied  to  the  payment  of 
the  debts  of  Ware.  The  court,  in  that  suit,  then  proceeded  to 
ai^certain  the  amount  of  the  debts  of  Ware,  to  be  proN-ided  for 
by  further  sales  of  Ware's  lands,  atter  applying  the  proceeds  of 
the  Starkey  bonds.  In  fixing  the  amount  of  the  bonds  to  be 
applied  to  the  debts,  the  commissioner  of  the  court  discounted 
the  bonds  upon  the  ground  that  they  bore  no  interest  until 
maturity.  The  receiver  of  the  court  collected  the  bonds  as  if 
they  bore  no  interest  until  maturity.  Starkey  paid  one  of  the 
bonds,  and  in  June,  1875,  sold  the  land  to  the  appellee,  AV.  B. 
Clagett,  subject  to  the  then  existing  liens  thereon.  Clagett 
paid  the  remaining  purchase-money  to  Starkey  on  the  first  day 
of  February,  1880. 

In  April,  1882,  this  suit  was  instituted  by  Ware  against 
Starkey,  Clagett  and  A.  Moore,  Jr.,  general  receiver,  and 
Xeill,  trustee,  in  tlie  trust-deed,  the  object  of  which  is  to  obtain 
interest  on  the  six  bonds  cited,  and  set  forth  above  from  their 
date  to  their  maturity — that  is,  one  year's  interest  on  one  bond, 
two  years'  interest  on  the  second,  and  so  on. 

It  will  be  remembered  that  the  bonds  were  executed  (m  the 
10th  day  of  September,  1873,  in  pursuance  of  a  written  agree- 
ment executed  August  26th,  1873;  that  the  date  of  maturity 
of  each  bond  was  made  to  conform  to,  or  refer  to,  the  asrree- 
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nient  of  Aiigunt  26th,  although  the  l)onds  were  dated  Septem- 
ber 10th — thus,  the  iirst  boud  maturing  in  one  year.  It  pro- 
vided thus  on  the  26th  day  of  August,  1874,  it  was  to  be  paid, 
one  year  from  the  date  of  the  agreement — not  one  year  from 
the  date  of  the  bond — and  with  this  all  the  bonds  corresponded. 
But  the  said  agreement  provided  that  the  bonds  should  carry 
interest  from  date,  and  it  was  and  is  contended  that,  although 
the  bonds  declare  upon  their  face  that  they  shall  bear  interest 
from  the  date  above,  the  date  of  their  maturity  respectively  be- 
ing written  above,  yet  that,  by  the  agreement  of  the  26th  of 
August,  they  were  to  carry  interest  from  date,  the  pro\asion  in 
the  agreement  must  prevail.  On  the  other  hand,  it  is  insisted 
that,  as  the  said  agreement  is  interlined,  the  words  '4rom  their 
date"  being  written  between  the  lines;  that  the  contract  has 
been  altered,  and  that  the  bonds  nuist  be  taken  as  the  evidence 
of  the  debt,  and  the  ascertainment  of  its  amount,  by  the  mutual 
conduct  of  the  parties,  the  one  in  executing,  the  other  in  ac- 
cepting and  collecting  them.  Many  depositions  have  been 
taken  in  the  cause.  Ware,  the  vendor,  then  li\nng,  has  testi- 
lied;  Starkey,  Clagett,  A.  Moore,  Jr.,  S.  J.  C.  Moore  and 
others  have  testified.  An  expeit  in  handwriting  has  been  em- 
ployed to  give  e\ndence  concerning  the  altered  contract,  or 
rather  the  apparent  alteration  in  the  contract;  and  the  cause 
coming  on  the  24th  of  May,  1884,  the  circuit  court  dismissed 
the  bill  of  the  plaintitt',  and  ordered  that  the  s[>ecial  commis- 
sioners appointed  in  the  suit  of  Dohhln  v.  Wrfre  execute  a  release 
deed  to  Clagett,  releasing  the  Starkey  trust-deed. 

Whereupon  the  appellant  applied  to  this  court  for  an  appeal, 
which  was  allowed  July  7th,  1884. 

The  first  question  raised  by  the  appellees  here,  the  defendants 
in  the  circuit  court,  is  that  the  bonds  haWng  been  taken  pay- 
able to  the  s|>ecial  commissioners  in  the  suit  of  Dobbin  v.  Ware^ 
having  been  reported  to  the  court,  and  the  sale  approved,  and 
the  bonds  collected  by  the  court,  in  accordance  with  the  report 
of  its  commissioner,  and  the  proceeds  distributed  among  the 
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creditors  of  Ware  according  to  their  claims — that  the  question 
raised  by  this  suit  has  been  finally  settled  in  that  suit,  from 
which  no  appeal  has  been  taken.  It  is  contended  on  the  other 
hand  that  the  question  at  issue  here  as  to  interest  on  the  Star- 
key  bonds,  bet^^'een  their  date  and  maturity,  was  not  raised  be- 
fore the  court  in  the  suit  of  Dobbin  v.  Ware  in  such  a  manner 
as  would  enable  the  court  to  decide  the  question,  and  that  it 
was  not  decided  in  that  suit.  That  while  the  report  of  the 
master  of  October,  1874,  in  that  cause  set  forth  the  bonds,  and 
ascertained  their  present  value,  discounting  the  interest  before 
maturity — ^that  nothwithstanding  the  fact  that  this  report  was 
confirmed  by  the  court — ^j'et  the  question  as  to  interest  on  these 
bonds  was  not  referred  to  this  commissioner  by  the  court, 
but  was  reported  by  the  commissioner  upon  request;  and 
Lord  Bacon  is  cited  as  saying  that  if  a  master  reports  as  to 
matter  which  is  not  referred  to  him,  his  report,  so  far  as  relates 
to  that  matter,  is  a  nullity  (2  Dan.  Ch.  Pr.,  page  1206),  which 
is  trae  as  to  impertinent  matter,  and  the  same  will  be  disre- 
garded by  the  court,  which  deals  only  with  matters  pertinent 
to  the  inquiry  in  hand.  Generally  speaking,  it  is  the  dutj'  of 
the  master  to  meet  all  the  difficulties  that  may  arise  in  the  dis- 
charge of  his  official  duty.  In  some  way  or  other  he  must  so 
provide  as  that  all  the  ac^counts  and  inquiries  directed  by  the 
decree  shall  be  fully  taken — at  least,  it  is  the  master's  duty  to 
go  on  with  them  until  he  finds  a  difficulty  arising  from  want  of 
sufficient  powers,  and  then  an  application  must  be  made  to  the 
court,  either  by  the  master  or  the  parties,  to  do  that  which  is 
accessary  to  supply  the  defect  of  his  authority.  2  Dan.  Ch. 
Pr.,  page  1298.  In  this  State  it  is  the  practice  for  the  master 
to  make  report  where  matters  of  account  have  been  referred  to 
him  with  any  matter  specially  stated  deemed  pertinent  by  him- 
self, or  which  may  be  required  by  any  person  interested  to  be 
80  stated;  and  vn\h  reference  to  a  large  class  of  accounts  he  is 
expressly  so  required  by  statute — chapter  128,  section  2,  Code 
of  Virginia  1873. 
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Under  the  decree  of  May,  1874,  the  coinmissioner  was  re- 
quired to  audit  and  report  to  the  court  any  further  liens  on  said 
Ware's  land,  that  might  be  produced  before  him.  In  making 
this  report  of  liens,  the  commissioner,  deducted  from  their  ag- 
gregate the  amounts  which  had  been  paid  in  various  ways,  so  as 
to  show  to  the  court,  the  amount  of  unpaid  liens  which  would 
have  to  be  provided  for  in  the  suit,  which  was  the  direct  object 
of  the  suit,  and  these  bonds  and  the  McClellan  bonds,  having  * 
been  received  by  the  court,  were  reported  as  payments;  and  in 
so  reporting  them,  it  was  necessary  to  state  their  aggregate 
amount  as  of  that  date,  which  was  done,  rating  them  as  upon 
their  face  they  appeared  as  bearing  interest  upon  their  maturity. 
If  he  erred  in  this  statement,  his  report  was  open  to  exception 
and  correction  by  the  court;  but  this  was  not  done;  his  report 
was  received  and  acted  on  without  exception  and  the  bonds 
collected  by  the  court,  and  the  proceeds  distributed. 

But  this  is  not  all.  On  the  3rd  day  of  Xovember,  1874, 
Ware,  not  excepting  to  the  report  just  mentioned,  filed  his  j)€- 
tition  in  the  cause,  seeking  to  restrain  the  further  sale  of  his 
land,  alleging,  among  other  things,  as  follows:  "Your  pe- 
titioner avers  that  by  the  true  contract  and  understanding  be- 
tween him,  said  Starkey,  and  McClellan,  the  said  b(md8  were 
to  bear  interest  from  their  respective  dates,  and  he  prays  that 
the  decree  of  October  term,  1874,  in  so  far  as  it  allows  interest 
against  him,  may  be  revieiredJ^  To  this  petition  I  find  no  refer- 
ence in  the  opinion  of  the  majority,  and  it  is  held  that  Ware 
is  not  precluded  by  anything  in  that  suit.  This  petition  was  i'e- 
jected,  and  he  did  not  appeal  (this  being  in  the  year  1874),  but 
acquiesced  until  the  bonds  were  all  collected,  and  the  proceeds 
distributed,  and  then,  in  1882,  he  institutes  this  suit,  and  seeks 
to  have  this  same  relief  His  application  in  this  suit  comes  too 
late,  the  matter  having  been  decided  against  him  in  the  suit  of 
Dobbin  v.  Ware^  in  a  court  of  competent  jurisdiction,  his  remedy 
if  any,  is  in  that  suit,  by  appeal  to  correct  any  error  therein,  to 
his  injury.     And  his  bill  in  this  suit  was  properly  dismissed. 
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It  is  not  necessary  to  discuss  the  question  of  interest  on  the 
bonds  as  raised  in  this  case,  but  a  simple  inspection  of  the 
bonds,  will  clearly  and  unmistakably  show  that  the  obligor  in 
the  bond,  agreed  to  pay  interest  only  from  maturity,  the  date  of 
the  maturity  of  the  note  was  written  in  the  first  line,  and  the 
agreement  was  written  in  the  body  of  the  bond,  to  pay  interest 
from  that  date,  and  that  question  was  correctly  so  decided  by 
the  circuit  court  in  this  suit,  as  well  as  in  the  suit  of  Dobbin  v. 
Ware^  and  I  am  of  opinion  to  alRrm  the  decree  of  the  circuit 
court  in  this  cause,  appealed  from. 

As  to  the  expert's  testimony  in  this  e^se,  without  any  general 
comment  as  to  expert  testimony,  except  to  say  that  it  is  often 
most  useftil  in  illuminating  the  path  to  truth  and  justice,  and 
in  the  hands  of  discriminating  tribunals  of  justice,  is  often  the 
only  method  by  which  covert  criminal  acts  can  be  unearthed 
and  exposed,  and  the  undenied  fact  that  experts  are  sometimes 
mercenary  and  sold  for  a  price,  is  no  argument  against  such 
testimony  in  any  case  where  it  has  been  valuable,  and  not  cor- 
rupt. But  in  this  case,  no  expert  was  required  to  detect  the  fact 
that  a  bond  carried  interest  from  a  date  expressly  set  out  and 
declared  on  its  face  in  plain  words. 

If  one  date  is  at  the  beginning  of  the  first  line  of  the  bond, 
and  the  date  of  its  execution  at  the  end  of  the  last  line,  and  it 
is  expressly  declared  in  the  bond  that  it  shall  carry  interest 
fi'om  the  date  above,  that  is  plain  enough  without  the  aid  of 
any  expert,  as  the  circuit  court  decided  in  a  suit  between  all 
these  same  parties  nine  years  before.  The  obligee  or  his  as- 
signee instituted  that  suit,  and  as  the  contract  made  before  the 
bonds  were  executed  has  the  words  "  to  carry  interest  from  date  " 
interlined,  it  required  no  expert  to  detect  the  fact  that  this  pro- 
vision was  interlined,  when  this  suit  was  instituted,  to  recover  the 
interest  on  these  bonds  between  the  date  of  their  execution  and 
the  date  of  their  maturity — nine  years  after  the  principal  had  been 
paid  and  disbursed  in  the  circuit  court  in  the  suit  of  Dobbin  v. 
Ware^  in  which  these  parties  were  all  before  the  court,  and  from 
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which  no  appeal  was  taken.  The  eftect  of  the  trust-deed  did 
not  require  the  construction  of  an  expert.  This  case  does  not^ 
and  did  not,  in  my  opinion,  turn  upon  any  discovery  of  the  ex- 
pert, although  one  was  employed  to  examine  the  altered  con- 
tract, or  the  interlined  contract. 

In  my  opinion  the  decision  of  the  circuit  court  of  Clarke 
county  is  plainly  right. 

The  decree  was  as  follows : 

This  day  came  again  the  parties  by  their  counsel,  and  the 
court  having  maturely  considered  the  transcript  of  the  record 
of  the  decree  aforesaid,  and  the  arguments  of  counsel,  is  of 
opinion,  for  reasons  stated  in  writing  and  filed  with  the  record, 
that  said  decree  of  the  circuit  court  of  Clarke  county,  ren- 
dered on  the  24th  day  of  May,  1884.  dismissing  the  complain- 
ant's bill  with  costs  to  the  defendants,  and  ordering  the  special 
commissioner  appointed  by  said  court,  in  the  case  pending 
therein  of  George  W.  Dobbin  v.  J,  W,  Ware,  to  execute  a  re- 
lease of  the  deed  of  trust  on  the  land  referred  to  in  the  pro- 
ceedings in  the  cause,  executed  by  B.  F.  Starkey  on  the  10th 
day  of  September,  1873,  to  S.  S.  Neill,  trustee,  is  wholly  erro- 
neous. Wherefore  it  is  considered  that  the  said  decree  be  re- 
versed and  annulled,  and  that  the  appellant  recover  of  the 
appellees  his  costs  by  him  expended  in  the  prosecution  of  his 
appeal  aforesaid  here;  and  the  cause  is  remanded  to  said  cir- 
cuit court,  to  be  further  proceeded  in  to  final  decree,  in  accord- 
ance with  said  reasons  in  writing,  filed  as  aforesaid.  Which  is 
ordered  to  be  certified  by  the  clerk  of  this  couit  at  Richmond 
to  the  clerk  thereof  at  Staunton,  and  by  the  latter  certified  to 
the  said  circuit  court  of  Clarke  county. 

Decree  reversed. 
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Bowman  v.  Wolford. 
February  5th,  1885. 

1.  Specific  Performance — /ton?/  contracts. — B.  by  parol  contract  sells 
W.  an  acre  of  woodland  for  |30,  to  be  paid  in  three  years,  in  work,  and 
puts  him  in  possession.  W.  clears  the  land  and  builds  on  it  a  dwelling, 
which  with  his  family  he  continues  to  occupy,  and  in  work  paid  B.  the 
purchase-money. 
Held: 

W.  is  entitled  to  a  conveyance  in  specific  performance  of  the  sale  of 
the  land. 

Appeal  from  decree  of  circuit  court  of  Rockingham  county, 
rendered  April  25th,  1884,  in  the  chancery  cause  of  John  Wol- 
ford against  Joseph  M.  Bowman  for  specific  performance  of  a 
parol  sale  of  one  acre  of  woodland.  The  decree  being  against 
the  defendant,  he  obtained  an  appeal  to  this  court. 

Opinion  states  the  case. 

Strayer  ^  Liggett^  for  the  appellant. 

G,  TT.  ^  B.  R.  Berlin^  for  the  appellee. 

HiNTON,  J.,  delivered  the  opinion  of  the  court. 

This  case  was  submitted  at  the  late  session  of  this  court  at 
Staunton  and  brought  here  for  decision. 

It  is  an  appeal  from  a  decree  enforcing  specific  execution  of 
an  alleged  parol  agreement  for  a  sale  of  land. 
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The  bill  alleges  that  the  plaintiff,  John  Wolford,  purchased, 
in  March  1880,  of  the  defendant,  Joseph  Bowman,  one  acre  of 
woodland^  situated  in  the  county  of  Rockingham,  Va.,  in  what 
is  known  as  the  "  Meadows,"  for  thirty  dollars,  payable  in  three 
years,  and  promised  the  plaintiff,  who  is  an  illiterate  man,  un- 
able to  re^d  or  write,  to  have  the  contract  of  sale  reduced  to 
writing,  which  was  never  done.  It  further  alleges  that  Bow- 
man put  the  plaintiff  in  possession  of  the  said  acre  of  wood- 
land; that  the  plaintiff  cleared  it  off;  built  a  log-house  upon 
it;  enclosed  it  with  a  good  fence,  and  has  lived  in  the  house 
with  his  wife  and  children  ever  since  the  spring  of  1880 ;  and 
has  fully  paid  Bowman  the  purchase  money  in  work  performed 
for  him.  And,  that  nothwithstanding  he  has  done  all  that  was 
agreed  to  be  done  on  his  part,  Bowman  refiises  to  execute  a 
deed  to  him  for  the  said  lot  of  land. 

To  this  bill  the  defendant  filed  an  answer,  in  which  he  denies 
that  there  ever  was  any  such  contract  as  that  stated  by  the 
plaintiff;  and  says  that  the  true  contract  between  them  was : 
"  That  respondent  was  to  let  the  complainant  have  the  said 
property  for  two  years,  free  of  rent,  for  putting  up  a  house 
thereon ;  and  if  at  the  end  of  said  two  years,  he  could  pay  ?30, 
he,  the  complainant,  should  have  the  property."  That  although 
the  said  two  years  have  long  since  expired,  he  has  never  pai<J 
said  sum  of  thirty  dollars.  And  the  answer  then  arlds:  "  This 
respondent  has  been  informed  that  he  agreed  to  give  complainant 
three  years  to  pay  for  said  property.  If  this  be  true,  the  com- 
plainant is  indebted  to  the  respondent  for  rent  of  said  property 
only  from  Februarj,  1882,  none  of  which  rent  has  ever  been 
paid,  and  for  which  respondent  claims  he  is  entitled  to  the  sum 
of  $15,  as  of  February,  1888." 

Now  the  first  observation  that  I  have  to  make  in  the  case  is, 
that  the  answer,  although  it  is  sufficiently  explicit  and  positive 
in  its  denial  that  there  was  any  such  contract  as  that  stated  by  the 
plaintiff,  is  not  entirely  consistent  with  itself  in  its  statement  of 
the  contract,  as  stated  by  the  defendant;  for  the  positiveness  of 
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the  statemeut  that  he  was  to  let  the  plaintiff  have  the  lot  of 
land  for  two  years  free  from  rent  for  putting  up  a  house  there- 
on is  certainly  very  much  qualified  and  weakened  by  the  suc- 
ceeding statement  that  the  defendant  is  informed  that  he  agreed 
to  give  itte  plaintiff  three  years  to  pay  for  the  property^  and  that  if 
this  be  true,  the  plaintiff  will  only  owe  him  rent  from  February 
1883.  And  if  the  decision  of  the  case  depended  upon  the 
weight  to  be  attached  to  this  portion  of  the  answer,  it  would  be 
a  matter  of  nicety  and  difficulty  to  determine  the  exact  extent 
to  which  the  positive  vStatement  of  the  defendant  as  to  what 
constituted  the  contract  bet\veen  the  parties  was  impaired  by 
the  subsequent  inconsistent  admission.  Countz  v.  Geiger,  1 
Call.  190 ;  Fant  v.  Miller  ^  Mayhew,  17  Gratt  210 ;  Powell  and 
wife  v.  Manson,  22  Gratt.  185 ;  Jones  v.  Abraham,  75  Va.  K.  470. 
But  this  portion  of  the  answer  consists  of  affirmative  matter, 
and  being  unsustained  by  the  evidence  in  the  cause,  may  be 
laid  out  of  view,  except  in  so  far  as  the  partial  admission  of 
the  defendant  that  the  plaintiff  was  to  have  three  instead  of  two 
years,  as  he  had  at  first  stated,  within  which  to  pay  for  the 
land  may  tend  to  corroborate  the  plaintiff's  account  of  the 
contract. 

The  questions  for  the  court  then  are,  did  Wolford  nmke  the 
contract  for  the  purchase  of  the  lot  of  land  set  out  in  his  bill; 
and  if  so,  did  he  fully  pay  the  purchase  price  within  the  re- 
quired period.  Upon  these  points  the  evidence  leaves  little 
room  for  even  doubt.  For  the  testimony  of  both  the  witness 
Kline  and  the  plaintiff,  which  it  is  unnecessary  to  detail,  taken 
in  connection  with  the  admission  of  the  defendant  in  his  depo- 
sition, that  there  was  a  sale ;  and  the  admission  in  his  answer, 
that  three  years  was  the  period  allowed  the  plaintiff  within 
which  to  pay,  fully  establish  the  contract  as  set  out  in  the  bill; 
whilst  the  admission  of  the  defendant,  made  to  the  witness 
Eine  since  the  institution  of  the  suit,  that  he  still  owed  the 
plaintiff  Wolford  eighteen  dollars,  taken  in  connection  with 
the  erroneous  charges  of  $5.40  and  $4  made  against  the  plain- 
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tiff  for  interest  and  logs,  and  augmented  by  the  proper  credits 
for  services  which  the  defendant  admits  he  received,  will  equally 
establish  that  the  lot  of  land  has  been  fiilly  paid  for.  It  is  un- 
necessary to  say  more. 

The  decree  of  the  circuit  court  of  Rockingham  county  is 
plainly  right,  and  must  be  affirmed. 


Decree  affirmed. 
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McIntosh,  Treasurer,  v.  Braden  &  als. 

(Fourteen  cases,) 

DUNNINGTON,  TREASURER,  V.  HURT  &  ALS. 

(Five  tases.) 

The  Commonwealth  v.  Consani  &  als. 

( Three  cases.) 

February  5th.  1885. 

1.  Appellate  Covrt— Jurisdiction—  UnconsHiuiional.—hci  of  March 
12th,  1884,  is  unconstitutional  so  far  as  it  confers  upon  this  court  juris- 
diction in  all  cases  of  coupons  arising  under  act  of  January,  14th,  1882, 
without  regard  to  the  amount  in  controversy,  being  in  conflict  with 
Article  VI  of  State  Constitution  fixing  minimum  jurisdictional  amount 
in  cases  purely  pecuniary  at  |500. 

Appeals  of  right  from  fourteen  judgments  of  the  circuit 
court  of  Loudoun  county,  rendered  October  28th,  1884,  affirm- 
ing the  judgments  of  the  county  court  of  said  county,  rendered 
May  12th,  1884,  upon  the  several  petitions  of  Florence  Braden's 
trustee,  John  W.  Wenner,  Benjamin  J.  Grubb,  William  H. 
Brown,  Summerfield  Bolyn,  Enoch  Fenton,  James  M.  Walker, 
John  W.  Garrett,  Thomas  R.  Smith,  Jeannette  Raphael's  trus- 
tee, Joshua  Hatcher,  Edward  Nichols,  The  Mutual  Fire  In- 
surance Company  of  Loudoun  county,  and  Samuel  N.  Brown, 
citizens  and  tax-payers  of  said  county,  respectively,  filed  under 
act  of  January  14th,  1882,  to  verify  and  identify  certain  past- 
due  tax-receivable  coupons  cut  from  the  bonds  issued  by  the 
State  under  act  of  March  30th,  1871,  which  had  been  ten- 
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dered  by  the  said  petitioners  to  the  appellant,  James  L.  Mcin- 
tosh, as  treasurer  of  said  county,  in  payment  of  their  several 
taxes,  and  for  the  recovery  of  amounts  thereof  which  the  peti- 
tioners had  paid,  under  protest,  to  the  treasurer  after  his  re- 
fusal to  receive  the  coupons. 

Also  appeals  of  right  from  live  judgments  of  the  corpora- 
tion court  of  Lynchburg,  rendered  September  11th,  1884,  upon 
similar  petitions  of  S.  C.  Hurt,  Lynchburg  Gaslight  Company, 
Winfree,  Lloyd,  and  Ford  Brothers  &  (^ompany,  citizens  and 
tax-payers  of  said  city,  filed  under  the  same  act  and  for  like 
purposes. 

Also  appeals  of  right  from  three  judgments  of  the  hustings 
court  of  the  city  of  Richmond,  rendered  upon  similar  petitions 
of  L.  Consani,  Alexander  Duval,  trustee  for  A.  A.  Exall,  and 
John  Tyler,  trustee  for  M.  V.  Tyler,  citizens  and  tax-i)ayer8  of 
Richmond,  filed  under  the  same  act  and  for  like  purimses. 
The  sum  in  controversy  in  each  case  was  less  than  $500,  exclu- 
sive of  costs.  The  facts  and  the  judgments  in  each  ca^e  were 
the  same;  the  names  of  tlie  parties  and  the  sums  and  dates 
being  difterent.  The  judgments  being  all  against  the  several 
treasurers,  appeals  of  right  were  taken  to  this  court  under  the 
act  approved  March  12th,  1884,  which,  in  all  coupon  cases 
arising  under  the  said  act  of  January  14,  1882,  confers  on  this 
court  jurisdiction,  without  regard  to  the  amount  in  controversy. 
The  respective  batches  of  cases  were  heard  together.  The 
Loudoun  batch  having  been  heard  first,  and  Lacy,  J.,  having 
delivered  the  opinion  of  the  couii:  therein,  at  the  subsequent 
hearing  he  merely  referred  to  that  opinion  as  ai>propriate  to  the 
second,  and  Hinton,  J.,  did  the  same  as  to  the  third  batch  of 
cases. 

Attormt/'Geneml  F.  S.  Blair  and  W,  R.  Meredith^  for  the 
plaintiffs  in  error. 

Edward  Nichob^  for  the  Loudoun  defendants  in  error. 
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Richard  L.  Maury  and  Sands  ^  Bryan,  for  the  other  defend- 
ants in  error. 

Lacy  J.,  delivered  the  opinion  of  the  court. 
• 

These  cases  are  brought  to  this  court  on  appeal  from  the  cir- 
cuit court  of  the  county  of  Loudoun,  under  the  act  of  the  gene- 
ral assembly  approved  March  12th,  1884,  entitled  an  act  to 
give  an  appeal  as  of  right  to  the  Commonwealth  in  all  cases 
where  suits  are  instituted  under  the  act  of  January  14th,  1882, 
entitled  an  act  to  prevent  frauds  against  the  Commonwealth, 
and  the  holders  of  her  securities  in  the  collection  and  disburse- 
ment of  her  revenues. 

The  controversy  in  these  cases  involves  in  each  case  less 
than  S500,  and  the  first  (piestion  to  be  decided  in  this  court  fe 
upon  the  motion  to  dismiss  the  appeal  in  each  case  for  want  of 
jurisdiction  in  this  court. 

The  constitution  of  Virginia  provides  that  the  jurisdiction  of 
the  courts  of  the  Commonwealth,  and  the  judges  thereof,  ex- 
cept so  far  as  the  same  is  conferred  by  the  constitution,  shall  be 
regulated  by  law.  Jurisdiction  is  conferred  upon  this  court  by 
the  act  of  March  12th,  1884,  in  all  cases  under  the  act  of  Janu- 
ary I4th,  1882,  \\nthout  regard  to  the  amount  involved  in  the 
controversy;  and  this  is  within  the  power  of  the  legislature, 
unless  the  power  of  the  legislature  upon  this  subject  is  re- 
stricted by  the  constitution  of  the  State. 

The  second  section  of  Article  VI.  of  the  constitution,  how- 
ever, provides  that  this  court  shall  not  have  jurisdiction  in  civil 
cases  when  the  matter  in  controversy,  exclusive  of  costs,  is  less 
in  value  or  amount  than  five  hundred  dollars,  except  in  certain 
enumerated  cases,  wherein  these  cases  are  not  included. 

This  section  imposes  a  restriction  upon  the  legislature  in 
this  respect,  and  it  is  not,  therefore,  within  the  power  of  the 
legislature  to  so  regulate  the  jurisdiction  of  this  court;  and  so 
much  of  the  said  act  as  confers  this  jurisdiction  on  this  court  is 
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in  violation  of  this  section  of  the  constitution,  and  is  therefore 
void. 

It  is,  however,  contended  that,  as  the  Commonwealth  is  not 
expressly  mentioned  in  the  section  of  the  constitution  just  cited, 
the  State  is  not  bound  thereby  upon  well-settled  principles. 
But  the  constitution  in  this  respect  limits  the  power  of  this 
court,  and  this  court  cannot  undertake  to  review  the  circuit 
court's  decision  in  these  cases  without  violating  the  constitu- 
tion in  a  provision  expressly  denying  to  this  court  jurisdiction 
in  the  premises. 

The  legislature  is  restricted  from  granting  this  court  such 
jurisdiction,  and  the  act,  therefore,  confers  no  jurisdiction  upon 
the  court,  and  the  constitution  not  only  does  not  give,  but  ex- 
pressly denies  such  jurisdiction. 

It  follows  that  this  court  has  no  lawful  authority  to  review 
the  cases,  and  the  appeals  must  be  dismissed  for  want  of  juris- 
diction. See  the  case  of  Barnett  v.  Meredith^  10  Gratt.  650, 
where,  in  the  opinion  of  Judge  Allen,  this  question  is  carefully 
considered,  and  this  provision  is  held  to  impose  a  restriction  on 
the  power  of  the  legislature.  See  also  the  case  of  The  Com- 
monwealth  v.  Moore^  1  Gratt.  300,  opinion  of  Judge  Baldwin, 
saying:  "The  court  is  of  opinion  that  the  general  rule  of  law, 
which  exempts  the  Commonwealth  from  the  operation  of  the 
statutes  of  limitation,  is  applicable  to  original  controversies,  and 
not  to  cases  in  which  the  rights  of  the  parties  have  been  adju- 
dicated by  the  judgment,  decree,  or  sentence  of  a  court  of  com- 
petent jurisdiction.  In  such  cases  the  question,  whether  the 
merits  of  the  judicial  decision  can  be  reviewed  by  another  tri- 
bunal must  be  governed  by  the  laws  prescribing  and  regulat- 
ing the  jurisdiction  of  the  appellate  forum."  And  it  wa«  held 
to  be  the  duty  of  the  court  to  withhold  a  consideration  of  the 
merits  of  the  cause,  though  no  objection  was  taken  by  plea  or 
otherwise,  and  even  though  the  point  should  be  expressly 
waived  by  consent  of  the  parties. 

We  think  it  is  safe  to  follow  the  lead  of  these  two  cases  de- 
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cided  in  this  court  on  this  subject,  and  holding  ourselves  bound 
by  the  express  mandate  of  the  constitution,  notwithstanding 
the  express  jurisdiction  conferred  upon  this  court  by  statute. 
But  it  is  earnestly  contended  here,  that  the  question  here  is  not 
the  amount  involved,  but  the  genuineness  of  the  coupons.  This 
is  completely  answered  by  the  counsel  lor  the  tax-payer,  that 
on  a  suit  upon  a  bond,  for  a  sum  of  money  less  than  five  hun- 
dred dollars,  jurisdiction  could  not  be  conferred  upon  this  court 
by  the  plea  of  fton  est  factum;  the  amount  in  controversy  would 
remain  the  same  as  it  does  here,  and  the  amount  involved  is 
the  amount  of  the  coupons  tendered  and  reftised. 

We  are  of  opinion  to  dismiss  the  cases  for  want  of  jurisdic- 
tion. 

HiNTON,  J.,  concurred. 

Lewis,  P.,  concurred  in  the  results,  but  said: 

I  concur  in  the  results  of  the  opinion  of  the  court,  though 
not  entirely  in  the  reasons  upon  which  it  is  founded.  My  own 
news,  therefore,  will  be  briefly  stated. 

It  is  a  familiar  principle  of  the  common  law  that  the  king  is 
not  bound  by  any  act  of  parliament,  which  would  divest  or 
abridge  his  rights  or  remedies,  unless  he  be  named  therein  by 
special  or  jiarticular  words.  Hence,  he  is  not  bound  by  statutes 
of  limitation,  bankrui>tcy,  set-otf,  and  the  like.  And  the  same 
principle  applies  to  the  government  of  the  United  States  and 
the  Commonwealth.  Where,  however,  a  statute  gives  a  new 
estate  or  right,  the  king  and  in  like  manner  the  Common- 
wealth, is  as  much  bound  by  the  act,  as  to  the  manner  of  en- 
joying such  estate  or  right,  as  the  subject  or  citizen.  This  is 
a  well  settled  rule  of  construction,  and  is  no  less  applicable  to 
a  written  constitution  than  to  an  ordinary  act  of  the  legisla- 
ture. Umted  States  v.  Herron,  20  AV^all.  251;  Commomrealth  v. 
Ford,  29  Gratt.  683. 
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The  constitution  provides  that  this  court  shall  not  have  juris- 
diction in  civil  cases  where  the  matter  in  controversy,  exclusive 
of  costs,  is  less  in  value  or  amount  than  $500,  except  in  certain 
specific  ca^es  which  need  not  here  be  mentioned.  And  the 
question  is,  whether  this  general  language  embraces  the  Com- 
monwealth; or,  in  other  words,  whether  it  forbids  the  legisla- 
ture from  conferring  jurisdiction  on  this  court  in  ordinary  ci\nl 
cases,  involving  less  than  $500,  in  which  the  Commonwealth  is 
a  party  or  interested.  I  concur  in  the  opinion  that  it  does. 
The  right  of  appeal  is  not  conferred  by  the  conmion  law.  It 
is  derived  from  the  written  law,  and  must  therefore  be  exer- 
cised subject  to  the  limitations  prescribed.  Upon  this  prin- 
ciple it  was  held  in  the  case  of  the  Comnionwenlth  v.  3foori, 
1  Grattan,  300,  that  the  Commonwealth  was  boun<l  by  a 
statute,  though  not  particidarly  named  therein,  which  limited 
the  right  of  appeal  to  five  years  from  the  date  of  the  judgment 
or  decree  complained  of.  This  was  decided  in  1844;  and  with 
this  inteq)retation  of  the  law  the  framers  of  the  several  consti- 
tutions which  have  since  been  adopted  by  the  people  of  Vir- 
ginia were  presumably  familiar,  and  they  have  not  seen  fit  to 
alter  it..  We  must,  therefore,  construe  the  constitutional  pro- 
vision relating  to  appeals  in  the  light  of  that  decision.  And 
this  being  so,  and  inasmuch  as  the  legislature  in  regulating  the 
jurisdiction  of  the  courts  nmst  act  within  the  scope  of  its  i)owers 
as  restricted  by  the  constitution,  it  follows  that  the  case  must 
be  dismissed  for  want  of  jurisdiction. 

Fai  NTLEKOY,  J.,  and  Richardson,  J.,  dissented. 

Appeals  dismissed. 
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Supervisors  of  Stafford  County  v.  Luck. 
February  12th,  1885. 

1.  Contracts — Le^laiive  acts — Repealable, — Act  of  February  9th,  1882, 

empowering  supervisors  of  Stafford  county  to  build  a  bridge  across 
Rappahannock  river,  and  commissioners  appointed  by  the  county  judge 
to  manage  it  after  its  erection,  is  simply  a  grant  by  the  State  of  certain 
privileges  for  public  purposes,  and  contains  none  of  the  elements  of  a 
contract. 

2.  Idem. — ^Therefore  the  act  of  March  18th.  1884,  virtually  repealing  that 

act  does  not  impair  the  obligation  of  any  contract  with  those  super- 
visors, or  with  those  commissioners,  or  assail  any  vested  rights,  and  is 
not  unconstitutional  and  void 

Appeal  from  decree  of  circuit  court  of  Fredericksburg,  en- 
tered July  2l8t,  1884,  in  the  causes  of  the  Board  of  Supersis- 
ors  of  Stafford  county  against  Brown,  Lowndes  &  Co.,  and  of 
Luck  and  others  against  Board  of  Supervisors  of  Staftbrd  county. 
The  latter  suit  was  instituted  by  Luck  and  other  tax-payers  of 
said  count}'  to  enjoin  the  said  supervisors  from  levying  a  tax, 
in  advance  of  issuance  and  negotiation,  to  pay  the  interest  on 
county  bonds  which  were  necessary  to  be  issued  and  negotiated 
in  order  to  raise  fiinds  to  pay  for  erecting  the  free  bridge  across 
the  Rappahannock  river  near  Fredericksburg,  under  act  of 
February  9th,  1882.  The  former  suit  was  instituted  to  compel 
the  defendants  specifically  to  perform  their  contract  with  the 
8uper\i8or8  to  purchase  twenty-four  of  said  bonds,  each  being 
for  the  sum  of  $1,000,  at  certain  agreed  rates.     The  circuit 
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court  decided  both  causes  against  the  supervisors,  enjoining  the 
levy  of  the  said  tax  in  the  one,  and  refusing  tx:)  decree  specific 
performance  of  the  contract  in  the  other. 

From  that  decree  tlie  supervisors  ol)tained  an  appeal  to  this 
court. 

Opinion  states  the  remaining  facts. 

John  T,  Goolricky  Jos,  Christian^  and  F,  S.  Blalr^  for  the  ap- 
pellant. 

Jjiitk  ^  LUtlc  and  Man/e  ^  Fiizlaigh^  for  the  appellees. 

Lewis,  P.,  delivered  the  opinion  of  the  court. 

In  the  argument  of  the  case,  a  number  of  questionn  were  dis- 
cussed by  counsel,  which  need  not  be  considered  by  the  court. 
The  case  lies  within  a  narrow  compass,  and  may  be  briefly  dis- 
pose<l  of. 

It  is  very  clear  that  the  bridge  commissioners,  whose  ap)- 
pointment  is  provided  for  by  the  act  of  February  9th,  1882 
(Acts  1881-^82,  page  66),  must  be  regarded  merely  as  local 
agents  of  the  State.  The  act  does  not  invest  with  any  rights  of 
property  in  their  individual  or  private  capacities.  The  object 
of  their  appointment  was  essentially  and  exclusively  public — 
namely,  the  erection  and  management  of  a  bridge  across  the 
Rap[)ahannock  river  to  connect  two  of  the  counties  of  the 
State  for  the  public  convenience.  They,  therefore,  stand  to- 
wards the  State,  so  far  as  the  present  case  is  concerned,  in  the 
same  attitude  as  the  supervisors  of  Staflbrd  county,  a  public 
<lU(m  corporation,  who  are  charged  by  the  act  with  the  duty  of 
building  the  proposed  bridge,  when  i)etitioned  to  do  so  by  the 
requisite  number  of  voters  of  the  said  county,  and  who  are  em- 
powered by  the  act  to  borrow  money  to  defray  the  necessary 
expenses  attending  its  construction.     In  other  words,  the  su- 
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pervisors  are  charged  with  the  duty  of  building  the  bridge  and 
levying  taxes  to  meet  the  loans  to  defray  the  expent^es  thereof, 
and  the  eonimissioners  are  charged  with  the  duty,  under  the 
direction  of  the  county  judge,  of  controlling  and  managing  it, 
after  its  erection,  ''in  the  int^irests  of  the  said  county  and  such 
other  county  and  districts  or  corporation  as  may  subscribe," 
&c.     In  no  just  sense,  then,  can  it  be   said  that  a  contract  w^as 
entered  into  by  the  State,  on  the  one  hand,  and  the  super- 
\n8ors  and  commissioners  on  the  other,  by  the  passage  of  the 
act  under  which  the  latter  were  appointed,  or  by  anvi:hing  that 
has  since  occurred.     The  act  is  simply  a  grant  by  the  State  of 
certain  privileges  for  public  purposes,  containing  none  of  the 
elements  of  a  contract,  and  therefore  subject  to  be  changed  or 
repealed  ahogether  as  the  Legislature   may   see  fit.      These 
propositions  are  well-estabHshed  and  incontrovertible.     Tlie  au- 
thorities upon  the  subject  are  numerous  and  unanimous.     The 
question  was  elaborately  considered  by  the  supreme  court  of  the 
United  States  in  the  case  of  East  Hartford  v.    The  Hartford 
Bridge  Ojmpanu^  10  How.  511,  in  which  it  was  held  that  a  law 
granting  to  the  town  of  JIast  Hartford  the  right  to  keep  a  ferry 
across  a  pubUc  river,  did  not  constitute  a  contract  between  the 
State  and  the  town,  so  as  to  preclude  the  legislature  from  re- 
voking the  grant.     In  delivering  the  unanimous  opinion  of  the 
court,  affirming  the  judgment  of  the  supreme  court  of  Con- 
necticut, Mr.  Justice  Woodbury  said:    ''The  parties  to  this 
grant  did  not  by  their  charter  stand  in  the  attitude  towards 
each  other  of  making  a  contract  by  it,  such  as  is  contemplated 
in  the  constitution,  and  as  coidd  not  be  modified  l)y  subsequent 
legislation.     The  legislature  was  acting  here  on  the  one  i)art, 
and  public  municipal  and  political  corporations  on  the  other. 
They  were  acting,  too,  in  relation  to  a  public  object,  being 
virtually  a  highway  across  the  river,  over  another  highway  up 
and  down  the  river.     From  this  standing  and  relation  of  these 
jmrties,  and  from  the  subject-matter  of  their  action,  we  think 

that  the  doings  of  the  legislature  as  to  this  ferry  nmst  be  con- 
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sidered  rather  a«  public  laws  than  as  contracts.  They  related 
to  public  iifterestfi.  They  changed  as  those  interests  demanded. 
The  grantees  likewise,  the  towns  being  mere  organizations  for 
public  purposes,  were  liable  to  have  their  public  powers,  rights, 
and  duties  modified  or  abolished  at  any  moment  by  the  legisla- 
ture. They  are  incorporated  for  public,  and  not  for  private 
objects.  They  are  allowed  to  hold  privileges  or  property  only 
for  public  purposes.  The  members  are  not  shareholders,  nor 
joint  partners  in  any  corporate  estate,  which  they  can  sell  or 
devise  to  others,  or  w^hich  can  be  attached  and  levied  on  for 
their  debts.  Hence,  generally,  the  doings  between  them  and 
the  legislature  are  in  the  nature  of  legislation  rather  than  com- 
pact, and  subject  to  all  the  legislative  conditions  just  named, 
and  therefore  to  be  considered  as  not  violated  by  subsequent 
legislative  changes.  It  is  hardly  possible  to  conceive  the 
grounds  on  which  a  different  result  could  be  vindicated,  with- 
out destroying  all  legislative  sovereignty,  and  checking  most 
legislative  improvements  and  amendments,  as  w'ell  as  super- 
vision over  its  subordinate  public  bodies.  *  *  It  is  as  much 
the  duty  of  the  legislature  to  contiime  to  regulate  such  public 
matters  and  bodies  as  to  organize  them  at  first.  Where  not 
restrained  by  some  constitutional  provision,  this  power  is  in- 
herent in  its  nature,  design  and  attitude;  and  the  community 
possess  as  deep  and  permanent  an  interest  in  such  power  re- 
maining in  and  being  exercised  by  the  legislature,  when  the 
public  progress  and  w^elfare  demand  it,  as  individuals  or  corpo- 
rations can,  in  any  instance,  possess  in  restraining  it." 

In  Tjxramk  County  v.  Albavy  Count  if  ^  92  U.  S.  307,  it  is 
said  that  except  where  the  constitution  of  the  State  otherwise 
provides,  municipal  corporations,  such  as  counties,  cities,  and 
towns,  are  the  mere  creatures  of  the  legislative  will;  and  inas- 
much as  all  their  powers  are  derived  from  that  source,  it  fol- 
lows that  those  powers  may  be  enlarged,  modified,  or  dimin- 
ished at  any  time,  without  their  consent  or  even  without  notice. 
*     *     Their  ofiicers  are  nothing  more  than  local  agents  of  the 
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State;  aud  their  powers  may  be  revoked  or  enlarged,  and  their 
acts  may  be  set  aside  or  confirmed,  at  the  pleasure  of  the  para- 
mount authority,  so  long  aa  private  rights  are  not  thereby  vio- 
lated. See  also  Charles  River  Bridge  v.  Warren  Bridge^  11  Pet. 
420;  Maryland  v.  The  B.  ^  0,  i?.  jR.  Cb.,  3  How.  534;  Meri- 
wether  v.  Garrett^  102  U.  S.  472;  Mayor,  ^c.  v.  Sehnei^  37  Md. 
180;  Wadew  City  of  Richmond,  18  Gratt.  583;  City  of  Rich- 
mond \.  R.  ^  D,  R,  R.  Co.,  21  Id.  604;  Leidsw  Whittle,  77 
Va.  415;  1  Dillon  on  Munic.  Corp.  (3rd  ed.),  sections  63,  114, 
and  cases  cited. 

After  the  institution  of  the  present  suit,  the  act  of  February 
9th,  1882,  was  amended  by  an  act  in  force  March  18th,  1884, 
Acts  1883-'84,  page  697.  The  amendatory  act  provides  that 
it  shall  be  the  duty  of  the  county  court  of  Stafford,  when  peti- 
tioned by  fifty  voters  of  said  county,  one-half  of  whom  shall  be 
freeholders,  to  cause  a  vote  of  the  voters  of  the  county  to  be 
taken  upon  the  question  of  authorizing  the  supervisors  to  build 
a  bridge  across  the  Rappahannock  river  at  or  near  the  town  of 
Fredericksburg.  And,  among  other  things,  it  fiirther  provides, 
that  notwithstanding  the  vote  be  determined  in  favor  of  build- 
ing the  bridge,  the  commissioners  shall  have  "full  power  to 
buy  or  lease  either  or  both  of  the  existing  bridges  at  Frede- 
ricksburg or  Falmouth  instead  of  building  such  bridge." 

This  act  lirtually  repeals  the  act  of  Februarj'  9th,  1882,  and 
is  assailed  as  impairing  vested  rights,  and  therefore  as  uncon- 
stitutional and  void.  This  objection,  however,  made  as  it  is  by 
the  supervisors  of  Stafford  and  the  bridge  commissioners  only, 
who  are  the  appellants  here,  is  conclusively  disposed  of  by 
what  has  already  been  said.  No  other  persons  are  complain- 
ing, nor  does  it  appear  that  there  are  any  whose  rights  have 
been  \iolated,  and  who  have  cause  of  complaint.  The  appellees. 
Brown  and  Lowndes,  with  whom  the  board  contracted  for  the 
sale  of  certain  county  bonds  to  be  issued,  are  not  only  not  com- 
plaining, but  strenuously  insist  that  the  contract  is  void,  and 
cannot,  therefore,  be  enforced  at  law  or  in  equity. 
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But  if  it  be  true  that  third  persons  have  l)een  injured,  the 
law  provides  ample  remedies  for  the  assertion  and  vindication 
of  their  rights.  It  is  certain  that  the  appellants  have  no  cause 
of  complaint,  and  the  decree  of  the  circuit  court  nmst  therefore 
be  affirmed. 


Decree  affirmed. 
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Sy  1  labus — Statement. 


Fontaine's  Adm'r  v.  Thompson's  Adm'r. 
February  12th,  1885. 

1.  Wills— Deznse — ya/id  as  to  class — Void  as  to  individuals. — "Item.  I 
give  to  my  brother  W.  all  the  residue  of  my  estate,  to  be  held  by  him 
in  trust,  and  to  be  distributed  among  my  next  of  kin  who  may  be 
needy,  in  such  proportions  and  at  such  times  as  in  his  opinion  may  be 
best ;  and  I  do  authorize  him  to  so  dispose  of  my  estate  either  in  kind, 
or  to  sell  and  convert  into  money."  W.  was  named  as  executor  in  the 
will,  but  died  before  qualifying.  The  administrator  d.  b,  n.  c.  t.  a. 
brought  suit  to  construe  the  will. 

Held: 

1.  The  devise  is  valid  as  to  the  class,  ^^  the  next  of  kin^^^  but  invalid 

for  uncertainty  as  to  the  individuals  to  be  selected  'Uhe  most 
needy:' 

2.  The  residue  of  the  estate  must  be  divided  among  the  next  of  kin 

according  to  the  statute  of  descents  and  distribution. 

3.  W.  is  entitled  to  share  in  that  residue  as  one  of  **  the  next  ofkin^ 

Appeal  from  decree  of  the  circuit  court  of  Pittsylvania 
county,  entered  December  22nd,  1882,  in  two  suits  therein 
heard  together,  of  Thompson's  adm'r  against  Fontaine's  adm'r, 
and  Terry  against  Thompson's  adm'r — the  first  being  brought 
to  construe  the  will  of  Tabitha  M.  Thompson,  deceased,  and  the 
last  to  subject  the  interest  of  her  brother,  William  Fontaine,  in 
her  estate,  to  the  claims  of  his  creditors. 

Opinion  states  the  case. 

Carrmgfon  ^  Fitzhigh  for  the  appellants. 


Digitized  by 


Google 


230  Fontaine's  Adm'r  v.  Thompson's  Adm'r. 

Opinion. 

J,  D.  Coles,  Green  <f  Miller,  and  L.  Scruggs  for  the  appellees. 
Lacy,  J.,  delivered  the  opinion  of  the  court. 

On  the  23rd  of  February,  1882,  Thompson's  administrator 
instituted  a  chancery  suit  in  the  said  court,  alleging  that  his 
testatrix,  Tabitha  M.  Thompson,  had  departed  this  life,  leaving 
the  following  will  : 

"First.  I  desire  my  debts  to  be  paid  out  of  such  part  of  my 
estate  as  my  executor  shall  think  best.  Second.  I  give  to  my 
brother,  William  Fontaine,  all  the  residue  of  my  estate,  real 
and  personal,  to  be  held  bj'  him  in  trust,  and  to  be  distributed 
among  my  next  of  kin  icho  mag  be  needg,  in  such  proportions 
and  at  such  times  as  in  his  opinion  may  be  best;  and  I  do  au- 
thorize him  to  so  dispose  of  my  estate  either  in  kind,  or  to  sell 
and  convert  into  money.  T  hereby  appoint  my  brother,  Wil- 
liam Fontaine,  my  executor,  vesting  him  with  full  discretion  in 
the  control  and  disposition  of  my  estate  as  above  directed,  and 
for  his  trouble  he  is  to  be  allowed  such  compensation  as  he  may 
think  reasonable  over  tlie  usual  commission ;  and  I  request  that 
he  may  be  allowed  to  (qualify  and  act  without  being  required 
to  give  necurity." 

That  the  said  executor  named  in  tlie  will  died  without  quali- 
fying, and  the  estate  of  the  said  Tabitha  M.  Thompson  had 
been  connnitted  to  the  said  complainant  as  sheriff,  to  be  ad- 
ministered with  the  said  yv\\\  annexed,  and  submitted  to  the 
court  the  true  construction  of  the  said  will  for  his  guidance  and 
instruction;  that  he  had  no  interest  in  the  result  of  the  said 
construction,  but  the  same  was  only  asked  that  he  might  act 
advisedly  as  such  administrator. 

That  the  testatrix  died  without  issue,  leaving  as  her  heirs 
at  law  the  said  William  Fontaine,  named  executor  in  the 
will,  her  brother;  the  children  and  grandchildren  of  her 
brother,  Thomas  B.  Fontaine;  the  grandchildren  of  Robert 
Fontaine,  a  brother  of  the  testatrix;  the  children  and  srrand- 
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children  of  Elizabeth  Beavers,  deceased,  a  sister  of  the  testa- 
trix; who  were  made  parties  to  the  suit  by  themselves  or  their 
legal  representatives.  The  adult  defendants  answered  claiming 
that  the  provisions  of  the  will  were  void  for  uncertainty  as  to 
the  designated  cla^s  of  the  most  needy,  &c.,  and  that  the  estate 
pa.ssed  a«  provided  by  the  statute  of  descents  to  be  distributed 
among  the  next  kin.  The  infant  defendants  answered  for- 
mally by  guardian  ad  litem. 

On  the  28rd  of  February,  1882,  one  Harvey  Terry  filed  his 
bill  against  Thompson's  administrator  and  the  defendants 
named  in  the  suit  of  Thompson  against  P^'ontaine,  claiming  to  be 
a  judgment  creditor  of  William  Fontaine,  and  claiming  that  the 
will  was  valid,  and  that  the  whole  estate  passed  to  William 
Fontaine  thereunder;  but  that  if  the  will  was  invalid,  and  so  held 
by  the  court,  then  the  said  William  F'ontaine  was  as  next  of 
kin  entitled  to  receive  one-fourth  of  the  said  estate;  and  pray- 
ing that  the  said  interest  might  be  subjected  to  the  payment  of 
his  debt.  To  this  bill  Thompson's  administrator  and  some  of 
the  defendants  in  the  first  suit  demurred.  * 

On  the  22nd  of  December  following  the  causes  came  on  to 
be  heard  together,  upon  the  pleadings  stated  and  the  exhibits 
tiled,  when  the  court  held  that  the  true  construction  of  the 
will  of  Tabitha  M.  Thompson  was  to  make  William  ?^ontaine, 
the  executor  named  therein,  a  trustee  of  the  real  and  personal 
property  in  the  will  devised  for  the  heirs  and  distributees,  ac- 
cording to  the  Virginia  statute  of  descents  and*  distribution,  of 
the  said  Tabitha  M.  Thompson,  deceased,  excluding  therefrom 
the  said  William  Fontaine,  nominated  as  executor  and  trustee 
in  the  said  will — ordered  a  sale  of  the  property  for  distribution 
according  to  the  said  decree,  and  overruled  the  demurrers  to 
the  second  bill,  but  dismissed  the  same  upon  the  ground  that 
William  Fontaine  had  no  interest  in  the  estate  of  Tabitha  M. 
Thompson,  except  the  right  to  qualify  and  receive  compensa- 
tion for  his  services,  and  this  he  had  not  done,  but  had  died 
without  so  doing. 
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From  this  decree  the  administrator  of  AVilliam  Fontaine, 
and  the  said  Harvey  Terry,  apphed  for  and  obtained  an  appeal 
to  this  court. 

In  this  case  the  testatrix  devised  her  estate  in  trust  to  be  dis- 
tributed among  her  next  of  kin  who  may  be  needy,  in  such 
pro])ortions  and  at  such  times  as  in  the  opinion  of  the  tiiistee 
niiglit  be  best.  The  trustee  did  not  quahfy%  and  died;  the 
trust,  however,  will  not  be  allowed  to  fail  for  want  of  a  trustee, 
and  as  to  the  beneficiaries  who  are  to  take  under  the  will,  the 
intention  of  the  testatrix  will  be  effectuated,  if  it  can  be  done 
consistently  witli  the  rules  of  law.  There  is  certainly  no  rea- 
son why  the  devise  should  be  held  to  be  void  on  the  ground  of 
the  uncertainty  of  the  class  wliich  is  to  take.  The  distribution 
is  to  be  among  her  next  of  kin;  tliat  much  is  distinct  and  dear 
enough;  the  persons  to  be  benefitted  are  the  mosf  needy  in  that 
class  (designated  as  her  next  of  kin),  according  to  the  opinion 
of  the  trustee. 

If  the  persons  to  be  selected  out  of  this  class  caimot  be  de- 
termined for  any  cause,  then  the  selected  pei'sons  will  not  take, 
because  they  are  unknown ;  but  the  class  being  clearly  and  dis- 
tinctly designated,  out  of  which  the  selection  wius  to  be  made, 
there  is  no  reason  why  tlie  devise  should  be  declared  void  as  to 
the  class,  although  it  might  be  void  as  to  the  person  to  be  se- 
lected out  of  the  class,  because  of  uncertainty.  The  courts 
have  passed  upon  these  words,  "the  most  needy,"  or  their 
etjuivalent,  in  cases  whic^h  we  have  examined,  and  they  do  not 
seem  to  liave  taken  the  same  view  of  the  question  in  every 
cjise.  In  Frazier  v.  Frazki\  2  Leigh  642,  this  court  held  the 
words  *Ho  be  distributed  by  the  brother  among  the  next  of  kin, 
according  to  their  deserts,  a^  he  should  see  at  a  future  time  what 
may  turn  up,"  to  pass  no  estate,  and  the  testator  to  be  regarded 
intestate  as  to  this  subject.  This  case  wa«  decided  in  1831.  In 
1830,  the  supreme  court  of  errors  of  Connecticut,  in  the  case  of 
Bull  V.  BiilL  8  Conn.  47,  took  what  seems  to  be  an  opposite 
view,  holding  that  "  it  can  be  ascertained  who  are  the  most 
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needy  of  the  brothers  and  sisters  and  their  children,"  so  stating 
a  similar  deNnse  in  that  ease  as  in  this. 

We  have  been  referred  to  Hill  v.  Bowman  and  irife,  in  7 
Leigh  650,  as  a  decision  of  this  eonil:  overruling  the  decision  in 
Frazier  v.  Fi'azlei\  sHpm,  but,  a.s  o])posing  counsel  argued  in 
this  court,  Frazier  v.  Frnzier  is  not  mentioned,  nor  referred  to, 
directly  or  otherwise,  in  the  latter  case,  which  was  decided  in 
the  same  court  five  yeai^s  after  the  first  case;  and,  as  the  two 
cases  show,  the  same  counsel  represented  the  appellant  and  as- 
signed the  errors  in  both  cases,  and  they  are  reported  by  the 
same  reporter. 

But  an  inspection  of  the  case  shows  that  the  court  sustained 
the  trust  in  tliat  case  for  the  benefit  of  the  testator's  family  and 
other  persons  who  may  be  in  distress,  and  whom  they  may 
think  he  would  liave  assisted,  confiding  the  execution  of  the 
trust  entirely  to  the  trustees,  upon  the  ground  that  ''members 
of  mji  fiuiiili/'^  were  considered  words  of  suflicient  certainty; 
the  opinion  of  the  court  sapng:  "No  authority  in  j)oint  has 
been  produced  to  show  that  a  declaration  of  trust,  in  favor  of 
certain  definite  objects  of  the  testator's  bounty,  is  avoided  be- 
cause in  the  same  clause  there  is  a  limitation  to  persons  incapa- 
ble of  taking,  or  because  there  is  a  limitation  to  pereons  not 
certain  and  ascertained." 

Holding  that  the  devise  to  testator's  family,  or  for  their 
benefit,  was  good  and  valid,  although  other  pei'sons,  not  ascer- 
tained or  determined,  were  referred  to;  and  it  will  be  remem- 
bered that  in 'the  case  of  Frazier  v.  Frazier  this  was  the  sub- 
stantial result;  there  the  de\nse  was  for  the  benefit  of  the  tes- 
tator's next  of  kin,  to  be  selected  by  a  rule  held  to  be  too  un- 
certain and  void,  but  the  devise  was  in  eflTect  sustained  as  to 
tiie  class  ascertained  and  certain,  to-wit,  the  next  of  kin. 

Vp  to  this  point  we  think  the  decision  of  the  circuit  court  is 
correct.  But  having  sustained  the  trust,  and  held  it  to  be 
valid  as  to  the  next  of  kin,  and  void  for  uncertainty  as  to  the 
selected  persons,  "the  most  needy,"  the  court  goes  on  to  ex- 
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elude  some  of  the  next  of  kin  m  not  within  the  benefit  of  the 
provision;  that  the  brother,  William,  who  was  named  a^  the 
trustee  and  executor,  could  take  nothing,  and  was  to  be 
excluded. 

We  do  not  think  this  is  so  clear.  The  ground  for  the  exclu- 
sion is  that  he  was  named  trustee ;  but  we  find  no  'express 
words  which  exclude  him  from  the  express  designation  in  the 
will  of,  "  my  next  of  kin,"  wherein  it  is  admitted  he  is  in- 
cluded— the  cstiite  is  de\'ised  for  the  benefit  of  her  next  of  kin; 
he  is  of  her  next  of  kin,  and  the  nearest  relation  she  has  living 
at  the  time  of  her  death,  and,  as  the  will  shows,  the  most 
trusted.  We  think  he  ought  not  to  be  excluded,  unless  by  the 
force  of  plain  words,  which  are  not  to  be  found  in  the  proN-ision 
directing  him  to  make  distribution,  itc,  or  appointing  him 
trustee.  Tuder  some  circumsmnces  it  might  be  made  a 
ground  for  a  change  in  the  person  of  the  trustee,  but  the  party 
once  coming  within  the  designated  class,  without  plain  and  ex- 
press words  to  exclude  him,  should  not  be  excluded — as  has 
been  held  in  a  case  where  the  devise  was  to  a  brother  to  be 
divided  among  o/w  brothers  and  sisters.  The  court  held  that  he 
was  excluded  by  the  word  one.  He  could  not  be  his  own 
brother.  But  in  another  case,  the  testator  having  provided 
that  his  son  William  should  take  his  plantation  at  S65  per 
acre,  pay  his  debts,  pay  $1,000  to  the  widow,  *'then  the  balance 
to  be  equally  divided  amongst  my  children,"  and  then  desig- 
nated the  children  by  name,  aa  to  when  they  should  receive 
their  respective  shares,  but  not  ascertaining  the  amounts.  The 
court  held  that  William,  the  devisee  of  the  land,  was  entitled 
to  a  share  of  the  proceeds  in  common  with  the  other  children, 
and  that  the  direc^tion  to  him  to  pay  was  not  inconsistent  with 
the  idea  of  retention  by  him  of  a  portion  of  the  fund.  Heu- 
fier-shotz'^  estafe,  4  Harris  435;  see  also  G order  x,  Mmwcair'mg^ 
2  Vesey  87,  opinion  of  Lord  Hardwicke;  Peny  on  Trusts  (3rd. 
ed.).  Vol.  1,  section  255;  Hill  on  Trustees,  page  492. 

But  it  is  unnecessary  to  multiply  cases.     Every  case  in  the 
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construction  of  a  will  must  depend  in  a  great  degree,  of  course, 
upon  the  terms  of  the  instrument  under  consideration.  In  this 
case,  if  we  are  unable  to  follow  the  court  in  Bull  v.  Bullj  and  ascer- 
tain the  most  needy,  we  find  no  difficulty  in  discovering  the  class 
named,  the  next  of  kin  of  testatrix;  and  we  see  nothing  in  the 
will  to  exclude  the  brother  from  the  next  of  kin.  We  think 
he  is  entitled  to  share  with  the  others,  and  the  decree  of  the 
circuit  court  mu^t  be  reversed  and  annulled,  in  so  far  as  it  held 
the  brother  excluded. 

The  decision  of  this  question  decides  in  effect  all  other  ques- 
tions raised,  and  it  is  not  necessary  to  further  refer  to  them. 

The  decree  was  as  follows : 

This  day  came  again  the  parties,  by  their  counsel,  and  the 
court  having  maturely  considered  the  transcript  of  the  record 
of  the  decree  aforesaid,  and  the  argument  of  counsel,  is  of  opin- 
ion, for  reasons  stated  in  writing  and  filed  with  the  record,  that 
the  circuit  court  of  Pittsylvania  did  not  err  in  its  decree  of  De- 
cember 22nd,  1882,  appealed  from  here,  in  so  far  as  it  decided 
that  the  true  construction  of  the  will  of  Tabitha  M.  Thompson, 
deceased,  was  to  make  and  constitute  William  Fontaine,  named 
therein,  a  trustee  of  the  real  and  personal  property,  in  the  will 
de\nsed,  for  the  heirs  and  the  distributees  of  the  said  Tabitha 
M.  Thompson,  deceased. 

But  in  so  far  as  the  said  decree  held  that  William  Fontaine 
was  excludetl  fi'om  the  benefits  derived  under  the  said  will,  the 
court  is  of  opinion  that  the  Said  decree  is  erroneous. 

And  the  court  is  further  of  opinion  that  said  decree  of  the 
circuit  court  is  erroneous  in  dismissing  the  bill  filed  by  the  ap- 
pellant, Han^ey  Terry,  and  that  said  bill  should  have  been  en- 
tertained as  a  creditors'  bill,  and  the  demurrers  thereto  over- 
ruled. 

It  is,  therefore,  decreed  and  ordered  that  the  said  decree  ot 
22nd  December,  1882,  be  reversed  and  annulled,  so  far  as  it 
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held  the  said  William  Fontaine  to  be  excluded  from  the  benetits 
of  the  said  will,  and  so  far  as  it  dismissed  the  bill  of  the  ap- 
pellant, Harvey  Terry.  And  these  causes  are  remanded  to  the 
said  circuit  court,  of  Pittsylvania  with  instructions  to  proceed 
therein  in  accordance  with  the  foregoing  opinion  of  this  court 
and  the  views  herein. 

And  it  is  fiirther  decreed  and  ordered  that  the  appellee, 
Thompson's  administrator,  out  of  the  assets  of  his  testatrix, 
in  his  hands  to  be  administered,  do  pay  to  the  appellants  their 
costK  by  them  exi)ended  in  the  prosecution  of  their  appeal  afore- 
said here;  which  is  ordered  to  he  certified  to  the  said  cin^uit 
court  of  Pittsylvania. 

Decree  affirmed  in  part  and  reversed  in  part. 
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City  of  Lynchburg  v.  X.  &  W.  K.  R.  Co. 
February  19th.  1885. 

1.  Municipal  Corporations — Powers  of  taxation. — Every  grant  of  the 

power  of  taxation  to  a  municipal,  or  other  subordinate  body,  must  be 
strictly  construed.  And  municipal  officers  muiJt  show,  in  the  words  of 
the  charter,  a  warrant  for  whatsoever  authority  they  assume  to  exercise. 

2.  Idem — /</^wf.— Section  5,  of  charter  of  city  of  Lynchburg,  grants  author- 

ity to  impose  a  license  tax  upon  persons  engaged  in  certain  enumerated 
callings,  and  "upon  any  other  person  or  employment,  which  it  may 
deem  proper,  whether  such  person  or  employment  be  herein  specially 
enumerated  or  not,"  does  not  empower  the  city  to  impose  such  tax 
upon  a  railroad  corporation;  which  is  neither  a  person  nor  an  employ- 
ment, within  the  ordmary  acceptation  of  those  words. 

3.  Construction — Rule  of  ejusdem  generis. — ^When  a  particular  class  of 

persons  or  things  is  spoken  of  in  a  statute,  and  general  words  follow, 
the  class  first  mentioned  must  be  taken  as  the  most  comprehensive, 
and  the  general  words  treated  as  referring  to  matters  ejusdem  generis 
with  such  class,  the  effect  of  general  words  when  they  follow  particular 
words  being  thus  restricted. 

Error  to  judgment  of  eorjioration  court  of  city  of  Lynchburg, 
rendered  September  8, 1884,  in  an  action  of  assumpsit  wherein 
the  Norfolk  &  Western  Raih'oad  Company  was  plaintiff,  and 
said  city  was  defendant. 

The  city,  under  section  6  of  its  charter  (Acts  1879-80,  pages 
109-10),  imposed  a  specific  license  tax  of  $1,000  on  the  said 
company.  The  latter  brought  this  action  to  recover  the  amount 
which  had  been  paid  under  protest.    The  corporation  court  gave 
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judgment  in  favor  of  the  plaintiff,  and  the  defendant  was  allow- 
ed a  writ  of  error  and  supersedeas  by  one  of  the  judges  of  this 
court. 

Kean  ^  Kean^  for  the  plaintiff  in  error. 

By  reference  to  the  existing  charter  of  the  said  citj'  (Acts 
1879-80,  pages  98  to  113),  under  which  the  proceedings  com- 
plained of  were  had,  it  will  be  seen  that  by  chapter  8,  sections 
3,  4  and  5  of  said  chapter  (pages  109-10),  the  council  of  the 
said  city  is  clothed  with  very  large  and  comprehensive  powers 
of  taxation,  "for  the  execution  of  its  powers  and  duties  under 
this  charter." 

By  section  3,  power  is  given  to  tax  every  imaginable  species 
of  property,  real  and  personal,  including  choses  in  action,  capi- 
tal employed  in  business,  stocks  in  incorporated  companies,  in- 
comes, interest  on  money,  and  dividends. 

By  section  4,  power  is  given  to  lay  a  poll-tax  of  fifly  cents 
per  head  on  male  residents  of  the  city  over  twenty-one  yeaiN  of 
age. 

By  section  5,  power  is  given  to  impose  a  tax  "  on  merchants, 
commission  merchants,  auctioneers,  manufacturers,  traders, 
professional  men,  as  lawyers,  physicians,  dentists,  on  brokers, 
keepers  of  ordinaries,  hotel  keepers,  boarding-house  keepers, 
keepers  of  drinking  or  eating  houses,  keepers  of  livery  stables, 
daguerrean  artists  of  all  kinds,  agents  of  all  kinds  (including 
the  agents  of  foreign  insurance  companies  whose  principal  office 
is  not  in  the  citj'),  sellers  of  wine  and  other  liquors,  vendei's  of 
qua<»k  medicines,  public  theatrical  or  other  performances  or 
shows,  keepers  of  billiard  tables,  ten-pin  alleys,  pistol  galleries, 
hawkers,  pedlars,  sample  merchants,  and  upon  any  other  pei'^on 
or  employment  which  it  (the  council)  may  deem  proper,  whether 
such  person  or  employment  be  herein  specially  enumerated  or 
not,  and  whether  any  tax  be  imposed  thereon  by  the  State  or 
not.     As  to  all  such  persons  or  employments,  the  council  may 
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lay  a  direct  tax,  or  may  require  a  license  therefor  under  such 
regulations  ae  it  may  prescribe,  and  levy  a  tax  thereon." 

When,  after  the  enumeration  of  the  various  subjects  which 
might  be  reached  by  direct  or  license  taxes,  the  general  as- 
sembly added  the  comprehensive  words :  "  and  upon  any  other 
person  or  employment  which  it  may  deem  proper,"  &c.,  the 
added  phrase,  "which  it  may  deem  proper,"  &c.,  shows  that  the 
legislative  purpose  was  to  enlarge  the  grant  by  making  the 
judgment  and  discretion  of  the  council  a  legislative  body  of 
large  and  varied  powers, — ^the  only  limitation,  except  those  ex- 
pressly stated. 

The  decision  of  the  judge  of  the  corporation  court  went 
wholly  upon  the  ground  that,  where  a  particular  class  of  things 
ia  spoken  of  in  the  statute,  and  afterwards  general  words  follow, 
the  class  first  mentioned  is  to  be  taken  as  the  most  comprehen- 
sive, and  the  general  words  treated  as  referring  to  matters 
ejusdem  generis  with  such,  class;  citing  Broom's  Maxims  (651); 
Porter's  Dwarris,  236;  2  B.  &  Adol.  (22  E.  C.  L.),  592  (249); 
14  E.  C.  L.  52;  49  Mo.  559. 

That  railroads  are  not  mentioned  at  all;  that  they  would 
have  constituted,  or  might  have  constituted,  a  much  more  im- 
portant subject  of  taxation  than  hawkers,  pedlars,  or  shows, 
venders  of  patent  medicines,  or  ten-pin  alleys,  and  therefore  it 
is  not  to  be  presumed  or  considered  that  the  legislature  in- 
tended that  the  general  and  comprehensive  words  were  intend- 
ed to  embrace  them,  or  any  subject  not  of  the  same  nature,  with 
some  one  or  more  of  the  enumerated  cla^sses. 

This  reasoning  and  the  conclusion  based  upon  it  are  unsound. 
Nobody  questions  the  general  truth  of  the  rule  relied  on,  wlien 
it  is  justly  applicable,  as  in  cases  where  the  enumerated  subjects 
themselves  are  of  an  analogous  nature.  These  rules  of  inter- 
pretation have  been  established  as  means  to  aid  in  ascertaining 
the  iviention.  They  do  not  control  the  intention.  The  practi- 
cal dilfieulty  is  in  correctly  applying  them. 
If  the  legislature  had  contented  itself  with  the  enumeration 
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in  section  5,  followed  by  words  and  *'any  other  person  or  em- 
ployment," there  might  have  been  some  show  of  force  in  the 
application  of  the  rnle  of  construction  which  was  ap))lied  by 
the  court  below.  Even  this  may  well  be  doubted  in  its  appli- 
cation to  city  charters,  where  the  powers  are  exercised  by  coun- 
cils. In  a  chaiter,  which  after  an  enumeration,  had  the  words 
"all  other  persons  exercising  within  the  city  any  profession, 
trade  or  calling,  or  business  of  any  nature  whatsoever,"  a  city 
may  tax  chartered  banks.  Macon  v.  Macon  Savings  Banky  60 
Ga^  133. 

And  a  city  having  authority  to  license,  tax  and  regulate 
"merchants,  &c.,"  may  impose  an  ad  valorem  tax  on  the  gross 
receipts  of  an  insurance  company.  Am.  U.  Ex,  Co,  v.  St. 
Joseph,  66  Mo.  675. 

But  the  legislature  did  not  stop  with  those  words,  and  as  if 
sensible  that  to  do  so  might  give  occasion  for  an  unreasonable, 
and  not  intended  restriction  on  the  taxing  power  of  the  city, 
the  charter  goes  on  to  (juality  them  by  terms  which  enlarge 
them  still  further,  by  showing  that  a  legislative  discretion  was 
intended  to  be  vested  in  the  council  by  the  words,  '^  which  it 
(the  council)  may  deem  proper,''  Xot  content  \vith  this  phrase, 
which,  standing  alone,  might  possibly  be  construed  as  import- 
ing only  a  discretion  to  tax  such  subjects  analogous  to  those 
enumerated,  as  the  council  might  see  tit  to  select,  the  law  pro- 
ceeds \\4th  words  unmistakably  enlarging  their  effect  and  mean- 
ing, and  which  could  have  been  used  for  no  other  purj>08e, 
"whether  such  person  or  employment  be  herein  specially  enu- 
merated or  not."  And  not  content  even  with  this,  but  appar- 
ently to  take  away  any  doubt  which  might  possibly  be  raised, 
on  any  ground  whatever,  and  to  make  the  taxing  power  co-ex- 
tensive with  that  of  the  StJite  herself,  as  to  that  general  class  of 
subjects  which  cannot  be  reached  l)y  the  ad  valorem  system,  it 
adds  the  further  enlarging  words,  '*  whether  any  tax  be  imposed 
thereon  by  the  State  or  not." 

Thus  by  carefiilly  selected  langiuige,  the  rule*  of  ejasdem  gen^ 
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ais  is  excluded,  and  the  intaiiion  of  the  legislature  (which  is 
the  real  thing  to  be  ancertained)  is  manifested.  The  power  to 
tax  by  way  of  license  or  direct  tax,  all  and  everj^  person  or 
employment,  in  said  city,  is  given  in  the  amplest  manner. 

(1.)  A  moderate  and  reasonable  tax  on  the  business  done  by 
the  railroad  company  at  Lynchburg  is  reasonable  and  just. 

The  company  has  large  and  valuable  properties  there,  and  as  , 
a  great  carrier  of  merchandise  has  vast  values,  for  which  it  is 
responsible,  constantly  under  the  protection  of  the  city  pohce 
and  the  lire  department.  These  considerations  of  natural  Jus- 
tice were  strongly  dwelt  on  by  this  coui't  in  Huniphries  v.  The 
Citynf  Xorfolk^  25  (liratt.  102-3.  In  that  case  the  foreign  insur- 
ance companies  were  resisting  numicipal  taxation  on  grounds 
in  some  resj»ects  analogous  to  those  urged  here;  such  as  want 
of  power  under  the  charter  of  the  city;  implied  exemption  from 
the  maimer  of  taxation  by  the  State,  &c.  (see  pages  100-101); 
all  of  which  were  overruled  by  the  court.  At  the  place  iirst 
al)ove  cited,  this  court  said : 

"They"  (the  insurance  companies)  ''derive  their  chief  rev- 
enue trom  the  towns;  within  whose  limits  the  ]U'incipal  oiiices 
and  agencies  are  located;  the  lives  and  buildings  they  insure 
are  under  the  protection  of  the  municipal  authorities;  the  fire 
di^nriments  whirh  secure  dinll tags  front  cimfiajfraiion ;  the  police 
which  guard  the  life  of  the  citizens  against  violence,  and  all  the 
varied  and  expensive  sanitary  regulations  which  promote 
health,  *  *  operate  undoubtedly  to  the  advantage  of  the 
insurance  companies.  Are  they  to  enjoy  the  benefits  of  good 
government  without  contributing  in  any  degree  to  its  expense? 
Are  they  alone  to  be  exempt  from  those  common  burdens  which 
devolve  upon  all  the  inhabitants  of  towns  and  cities?" 

This  court  unanimously  held  the  license-tax  imposed  by  Nor- 
folk on  the  foreign  insurance  companies  having  agencies  in 
that  city,  valid  and  just. 

{'!,)  It  is  urged  in  argument,  and  to  some  extent  relied  on  by 

the  court,  that  "the  power  to  tax  is  the  power  to  destroy;" 
Vol.  lxxx — 31 
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that  the  power  to  tax  to  destroy  the  railroad  property  ir*  the 
power  to  destroy  the  conimeree  of  the  State.  The  answer  to 
this  is  manifold. 

(</.)  The  intiTest  of  the  railroad  companies  and  of  the  cities 
to  or  through  which  their  roads  pass  are  largely  identicah 
Prosperity,  growth,  and  the  development  of  trade  and  wealth 
in  the  cities  means  increased  traffic  to  the  roads,  and  recij>- 
rocally  the  larger  the  volume  of  traffic  conducted  or  induced 
by  the  railroads  at  a  city  the  greater  the  henelit  to  the  city. 

(//.)  If  the  power  should  be  abused  by  oppressive  taxation 
the  evil  eoidd  and  would  be  corrected  by  the  voters,  who  would 
choose  a  council  of  more  enhghtened  and  just  opinions. 

(o.)  All  municipal  powers  are  uiuler  the  direct  and  con- 
stant control  of  the  legislature.  A  jKUver  which,  should  it  be 
abuse<l,  woidd  be  promptly  limited  or  taken  away. 

{(/.)  This  court  has  furnished  a  direct  answer  to  this  point  in 
Cif//  of  Itirhwoml  V.  Dannlle  B,  It  To.,  21  Gratt.  615-lG.  Af- 
ter (pioting  Ch.  J.  Marshall  (4  Pet.  514)  to  the  effect  that  no 
argument  against  the  power  of  taxation  can  be  drawn  from  its 
liability  to  abuse,  this  court  said:  '*The  power  of  taxation  itself 
and  the  right  of  eminent  domain  nuiy  be  perverted  to  purposes 
of  injustice,  but  this  jxK^Sfhlc  ahnsc  furnishes  no  argument  against 
their  exercise  within  reasonable  limits  and  with  a  due  regard  to 
]»rivate  rights." 

(8.)  (Treat  judges  have  several  times  in  recent  years  fimnd 
occasion  to  warn  the  profession  against  a  tendency  to  inijmte  a 
^' public  policy''  to  the  State,  which  haw  not  been  declared  by  the 
constitution,  the  statute  law,  or  the  decisions  of  the  highest 
courts.  Story  J.,  in  the  Girard  Will  Case,  2  How.  198,  often  ajn 
proved  of  in  this  court;  Chase  Ch.  J.,  5  Wall.  469;  Field  J., 
5  Wall.  111-12. 

There  is  no  statute  law  of  this  State,  nor  any  known  decision 
which  indicates,  much  less  establishes  as  a  public  policy  in  Vir- 
ginia, looking  to  the  exemption  of  railroad  companies  from 
taxation.  State  or  municipal.     On  the  contrary,  in  a  few  of  the 
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earliest  charters  granted,  such  exeniptiou  was  expressly  made, 
bvway  of  encouragement  to  infant  enterprise;  in  the  later  ones 
it  has  been  uniformly  withheld,  and  in  some  of  those  which 
originally  contained  it  the  legislature  has  made  its  renuncia- 
tion the  condition  on  which  amended  chartei*s  sought  by  the 
company  have  been  granted. 

(4.)  Exem}>tion  from  taxation  cannot  be  implied.  As  the 
power  to  tax  must  be  shown  to  exist — and  is  a  sovereign 
power — so  whenever  it  does  exist,  exemptions  must  be  shown 
clearly  and  unequivocally  to  have  been  conferred  by  the  grant 
of  the  sovereign  authority.  The  claim  of  erewpfwH  is  to  be  as 
strictly  construed  as  the  imposition  of  the  tax.  Wcstehesftr  Fire 
In.^[  Co.  V.  Damiport,  91  X.  Y.  574;  0.  ^  A.  B.  B.  Co,  v. 
Alexfui((ria^  17  Uratt.  184;  B,  B,  Co,  v.  Comnmmmers,,  103  U. 
S.;  1  Pierce  on  Railroads,  478-9;  B.  B.  Co'k  v.  Gaiuvsi,  97  U. 
S.  697;  Bichmomi  v.  Danrille  B,  B.  Co.,  21  Gratt.  613-14. 

And  this  case  shows  further  that  an  express  exemption  from 
State  taxation  carries  no  implication  that  exemption  from  mu- 
nicipal taxation  was  intended.  See  also  Hmnphrie.'i  v.  Norfolk^  25 
Gratt.  100;  Wesr,,  U,  Tel,  Ok  v.  Bichmond,  26  Gratt.  1  (page 
22):  Wifjin.^  Fern/  Co.  v.  Bfst  St.  Lo»(is,  107  T.  S.  365,  and  a 
multitude  of  cases  collected — 3.  Am.  and  Eng.  Coqi.  Cas.  414. 

(5.)  Effort  is  made  to  found  an  argumeift  against  the  power 
of  the  city  to  assess  this  tax  on  the  descriptive  words  of  the 
charter,  "persons  or  employments.''  It  is  said  that  railroad 
companies  are  not  "persons"  and  that  their  business  is  not  an 
"employment"  in  the  sense  of  the  law. 

The  reply  to  this  is  also  manifold : 

('/.)  The  ('Ode  of  1873,  chapter  15,  section  9,  on  the  construc- 
tion of  statutes,  "provides  (page  195),  the  word  'person'  may 
extend  and  be  applied  to  bodies  corporate  and  politic  as  well  as 
individuals." 

(6.)  This  provision  has  been  constinied  by  this  court, 
*'  When  the  word  '  person '  is  used  in  a  statute,  corporations  as 
well  as  natural  persons  are  included  for  civil  purposes."     B,  ^ 
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0.  R,  R.  O).  V,  Galla]iiu\  12  Gratt.  655;  reiterated  in  respect 
to  a  municipal  tax  law,  W,  U,  Tel.  Co,  v.  Rk-hmotul,  26  (iratt. 
20. 

(e,)  The  Code,  chapter  34,  section  1,  page  819,  detines  the 
subjects  of  license  taxes  as  "any  citizen  of  this  State,  any  per- 
son entitled  to  the  i)ri\aleges  of  citizenship  in  this  State,  or  re- 
siding in  it,  any  firm  or  company  doing  business  in  it,  any  cor- 
poration created  by  this  State,  or  any  of  the  United  States,  or 
any  other  person  on  whom  a  license  tax  shall  be  specially  im- 
posed;'' and  by  chapter  5+,  section  32,  page  528,  cities  and 
towns  are  authorized  to  imi)Ose  license  taxes  in  the  cases  men- 
tioned in  tlie  34th  chapter,  in  which  licenses  are  required  by 
the  State.  This  would  make  the  city  levy  fluctuate  with  the 
State  tax  bill.  Hence  the  provisions  of  the  charter,  section  5, 
chapter  8,  were  made  a**  broad  as  tliey  are  there  seen  to  be,  and 
bulepcndevt  of  the  annual  State  tax  l)ill,"  whether  taxed  by  the 
State  or  not." 

The  provisions  of  chajjter  54  are  cumidative  to  the  charters 
of  cities,  except  when  inconsistent  with  sections  39-46;  char- 
ter of  Lynchburg;  Act8  '79-'80,  page  113,  section  11;  page  98, 
chapter  1;   Ould  <!•  Ormngton  v.  Hiclt/nond,  23  Gratt.  470. 

(6.)  It  luus  been  the  customary  mode  of  taxing  railroads  in 
Virginia,  for  many  Ax»ars  to  tax  them  upon  their  gross  receipts. 
Acts  1859-'60,  chapter  1,  section  58;  Code  of  1860,  [.age 
200,  section  58. 

The  recent  method  by  assessment  of  their  entire  propertx" 
through  the  board  of  public  works,  for  State  and  county  pur- 
poses, was  probably  induced  by  the  pendency  of  the  suit  of 
Va.  rf-  TeHH,  R.  K  \h.  v.  W(u^lnngtoH  Co.,  30  Gratt.  471. 

It  was  fii^t  passed  March  13,  1877,  as  to  the  State,  and  ex- 
tended to  the  counties  by  the  act  of  27th  February,  1880.  Xone 
of  these  acts  apply  to  the  cities.  They  leave  them  to  proceed 
on  their  own  way  according  to  the  powers  conferred  in  their 
charters.  Xo  valid  reason  can  be  assigned  why  the  counties 
should  l)e  empowered  to  levy  taxes  on  railroad  companies  (Act.< 
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1879-'80,  page  82),  for  county  purposes,  while  the  cities  should 
be  debarred  of  revenue  from  that  source.  On  the  other  hand 
there  is  a  plain  reason  why  specific  provisions  should  be  made 
in  lavor  of  the  counties  and  none  in  respect  to  the  cities,  found 
in  the  fact  that  the  boards  of  supervisors  have  no  legislative 
powers,  while  the  councils  of  cities  have,  and  are  thereby  en- 
abled to  establish  and  maintain,  adjust  and  modify,  a  fiscal 
system.  The  want  of  this  power  was  one  point  on  which  the 
decision  in  the  Washington  county  case  rests.  It  was  decided  in 
July,  1878,  and  the  act  of  27th  February,  1880,  above  cited, 
wa^  passed  by  the  next  session  of  the  legislature  to  supplement 
this  ascertained  defect  of  power.  (Compare  30  Gratt.  471,  25th 
July,  1873,  and  act  27th  February,  1880,  Acts  1879-80,  page 
82,  and  the  connection  between  the  two  becomes  apparent.) 

Kirkpatnck  <f  Blaclford  and  Jol»n  W,  Daniel^  for  the  defendant 
in  error. 

1.  A  railroad  is  an  entirety,  and  cannot  be  spoken  of  as  actu- 
ally located  in  any  county,  city,  or  town,  which  it  traverses  or 
touches. 

2.  The  powers  of  municipal  bodies  are  delegated,  and  must 
be  strictly  construed, — especially  when  they  relate  to  taxation. 

3.  ''Kit  is  not  manifest  that  there  has  been  a  purpose  by  the 
legislature  to  give  authority  for  collecting  a  revenue  by  taxes 
on  a  specified  occupation,  any  exaction  for-that  purpose  vriW  be 
illegal."     ((^ooley  on  Taxation,  387). 

4.  The  intention  of  the  legislature  to  authorize  a  burden  to 
be  imposed  must  be  explicitly  and  distinctly  shown;  when  there 
Is  any  ambiguity  found,  the  construction  must  be  against  the 
power. 

5.  Where  particular  words  are  followed  by  general  ones,  the 
latter  are  to  l)e  held  as  applying  to  persons  and  things  of  the 
same  kind  with  those  which  precede. 

6.  Public  policy  should  be  looked  to  as  indicative  of  legisla- 
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tive  intent;  and  when  a  iixed  poliey  liaa  been  long  jmrsued  by 
the  State,  no  radical  change  therein  will  be  presumed,  unless 
set  forth  in  very  explicit  terms. 

7.  A  railroad  merely  touching  at  Lynchburg  is  not  ''  a  pei-son 
or  employment"  fn  the  city  of  Lynchburg,  within  the  meaning 
of  its  charter. 

HiNTON,  J.,  delivered  the  opinion  of  the  couii:. 

The  sole  question  in  this  case  is,  whether  the  city  of  Lynch- 
burg has  the  power  under  its  charter,  to  assess  a  railroad  cor- 
poration \\'ith  a  license  tax.  By  section  8,  of  chapter  S,  of  said 
charter,  the  council  is  given  the  power  to  tax  all  corporations 
located  in  the  city,  or  having  their  principal  office  therein;  and 
all  real  aiid  personal  property  in  the  city  m^t  exempt  by  law^ 
fi'om  taxation.  And  it  is  admitted,  that  under  the  second  of 
the  above  recited  proxnsions,  the  city  taxes  all  of  the  real  and 
personal  pro])erty  of  the  defendant  company  within  its  limits. 

Section  5,  of  the  same  chapter,  reads  as  follows:  ^' The 
council  may  impose  a  tax  on  merchants,  eommission  merchants, 
auctioneers,  mamifacturers,  trailers,  lawyers,  physicians,  dent- 
ists, brokers,  keej>ers  Oi'  ordinaries,  hotel  keepers,  boarding- 
house  keepers,  keepers  of  drinldng  and  eating  houses,  keepers 
of  livery  stables,  daguerrean  artists  of  all  kiruls,  agents  of  all 
kinds,  (including  the  agents  of  insurance  comi»anies  whose 
principal  office  is  not  located  in  the  city),  sellers  of  wines  and 
other  liquors,  venders  of  (puick  medicines,  public  theatrical  or 
other  performances  or  shows,  keepers  of  billiard  tables,  ten-pin 
alleys,  pistol  galleries,  hawkers,  pedlars,  sample  merchants,  and 
upon  (iny  other  persons  or  employ mc id  uidrh  if  ?>/////  (feeni  proper^ 
v:1a'tlHnr  snch  person  or  eniph»/nten(  he  herein  spaioHi/  cmantrafed  or 
noty  fuul  irheilfer  ant/  fax  be  imposed  fhere<nt  6//  fhe  State  or  nof/^ 

And,  it  is  under  the  concluding  words  of  this  section,  which 
we  have  italicized,  that  the  right  to  impose  the  tax  in  (piestion 
is  claimed.     The  real  incpiiry  of  the  court,  therefore,  is  to  as- 
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certain  the  meanirifi^  of  the  legislature  as  expressed  in  these 
words. 

And,  in  the  prosecution  of  this  purpose,  we  must  bear  in 
mind  the  well  settled  rule  that,  every  grant  of  the  power  of 
taxation  to  a  niuniei])al  or  other  subordinate  body  must  be 
strictly  construed.  Upon  this  point,  a  learned  writer  has  said  : 
**  In  the  construction  of  any  grant  of  the  power  to  tax  made  by 
the  State  to  one  of  its  municipalities,  the  rule  accepted  by  all 
the  authorities  is,  that  it  should  be  with  strictness.  The  reason- 
able presumption  is  held  to  be,  that  the  State  has  granted  in 
clear  and  unmistakable  terms  all  it  has  intended  to  grant:  and 
whatsoever  authority  the  municipal  officers  avssume  to  exercise, 
they  must  be  able  to  show  a  warrant  for  it  in  the  words  of  the- 
grant.''  Cooley  on  Taxation,  209;  and  to  the  same  efJ'ect  are 
the  cases  in  this  State.  See  O'ty  of  Ricftf/nmd  v.  DankL  14  Gratt. 
387;  Oran(/e  <f  Alexandna  R.  B.  Co.  v.  Alej'a)(dri(f^  17  Gratt.  184; 
Virf/i/tf'a  ^  Tennessee  It  E.  0>,  v.  WashitH/foft  counij/,  80  (initt. 
474. 

Now  it  is  undeniably  true  that,  for  civil  purposes,  corpora- 
tions are  deemed  and  taken  as  persons  when  the  circumstances 
in  which  they  are  placed  are  identical  with  those  oi'  natural 
persons  expressly  included  in  the  statute.  BdUlmore  tf  0/"V>  R. 
i?.  Co,  V.  GalMoie's  admrs,  12  Gratt.  6H3;  and  j>erhaps,  under 
our  Code,  chapter  15,  section  13,  page  195,  which  provides 
that  the  word  j^erson  may  extend  and  be  applied  to  hollies  poli- 
tic and  corporate  as  well  as  individuals,  that  the  word  "person" 
must  be  held  to  embrace,  even  in  statutes  which  confer  the 
power  of  taxation,  artificial  as  well  as  living  beings,  unless 
there  be  something  in  the  subject  matter,  object,  words  or 
frame  of  the  act,  indicating  that  such  was  not  the  puri)0se  of 
the  legislative  mind.  WesUrn  Union  Tel.  Co.  v.  Rielnnoful  ciiyj 
26  (iratt.  1;  Milkr^s  exeruUn^s  v.  ComntomreaUh^  27  (-rratt.  110. 
This,  however,  is  not  the  ordinary  sense  in  which  this  word  is 
used,  and  it  cannot  be  denied  that  in  its  usual  and  common  ac- 
ceptation it  does  not  extend  to  corporations.     It  is  ecpially  true 
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that  the  word  ''employment"  in  its  ordinary  and  natural  ac- 
ceptation does  not  extend  to  or  include  either  a  railroad  cor[)(>- 
ration  or  its  business.  In  the  case  of  The  City  Onunil  v.  />(?<,  3 
Brev.  R.  227,  Nott,  J.,  in  discussing  the  question  whether  a  tax 
''on  all  profits  or  income  arising  from  the  pursuit  of  any  faculty, 
profession,  occupation,  trade  or  employment"  included  the  sal- 
aries of  pubHc  officers,  said:  "The  word  'employment'  is  the 
only  word  under  which  it  is  pretended  that  they  can  be  includ- 
ed. I  do  not  know,"  says  he,  "that  this  word  is  anywhere 
used  as  a  technical  term.  It  is  a  common  word,  generally  used 
in  relation  to  the  most  common  pursuits,  and,  therefore,  ought 
to  be  received  by  this  court  as  understood  in  common  parlance;" 
and  so  we  think  it  must  be  understood  in  this  ciu^e.  If,  there- 
fore, the  words  "persons"  and  '*emplo\anent,"  used  in  this 
statute,  are  to  be  taken  according  to  their  natural  import,  it 
will  l)e  at  once  seen  that  they  cannot  be  held  to  comprehend  a 
railroad  coi'poration,  which  is  neither  a  person  nor  an  employ- 
ment within  the  ordinary  accej)tation  of  those  words.  Xay, 
more,  if  we  shall  find  no  language  in  the  statute  indicating  that 
these  words  were  used  with  reference  to  a  higher  an<l  ditterent 
class  of  pei*sons  and  employment  than  those  enumerated  in  the 
preceding  special  words,  we  must  construe  the  words  "persons" 
and  "employment''  as  ap])lical)le  to  persons  and  employments 
ejw^ffcnt  (fotens  with  the  enumerated  classes:  for  the  well  estal>- 
lished-rule  in  the  construction  of  statutes  is,  that  where  partic- 
ular words  are  followed  by  general  ones,  the  latter  are  to  be 
held  as  applying  to  persons  and  things  of  the  same  kind  with 
those  which  precede;  Potter's  Dwariis,  236;  which  means  no 
more,  as  has  been  acutely  observed  by  a  learned  judge,  than 
this,  that  the  law  should  be  construed  according  to  the  apparent 
intention  of  the  legislature,  to  be  gathered  from  the  language 
used,  connected  with  the  subject  of  legislation,  so  that  its  terms 
shall  not  be  extended  by  implication  beyond  the  legitimate 
scope  or  im})Oii:  of  the  words  used.  Wagner,  J.,  in  (V/y  of  St. 
Lottie  V.  IjnKjhliit,  49  Mo.  563. 
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Bat  it  has  been  argued  with  great  power  and  ability  that 
these  words,  when  taken,  as  they  must  be,  in  conneGtion  with 
the  words  which  follow  them,  are  l)road  enough  to  include 
railroad  corporations,  and  plainly  manifest  an  intention  on  the 
part  of  the  legislature  to  exclude  the  application  of  the  rule  of 
ejtLsf/eui  ffencri'i  from  this  statute.  Such,  however,  does  not  seem 
to  us,  after  a  careftil  consideration  of  the  terms  of  the  statute, 
to  be  the  case.  For  the  words  "which  it  may  deem  proper," 
taken  in  the  connection  in  which  they  are  found,  do  not  seem 
to  be  entitled  to  any  special  significance..  They  do  indeed  con- 
fer in  express  terms  a  discretion  which  the  council  would 
doubtless  have  had  if  they  had  been  entirely  omitted.  But 
that  discretion,  far  from  enlarging  and  elevating  the  power  of 
the  council,  in  the  matter  of  taxation,  to  subjects  of  a  higher 
degree,  really  imports  a  discretion  in  the  council  to  tax  only 
6U(di  subjects  analogous  to  the  enumerated  classes  as  the  council 
may  see  fit  to  select.  And  whilst  the  obvious  import  of  the 
words  "whether  such] >erson  or  employment  be  herein  specially 
enumerated  or  not,  and  whether  any  tax  be  imposed  thereon 
by  the  State  or  not,''  is  to  extend  the  power  of  the  city  to  tax 
other  persons  and  employments  than  the  enumerated  classes, 
regardless  of  whether  they  are  taxed  by  the  State  or  not,  it 
ciiiniot  be  said  to  necessarily  convey  the  idea  that  these  new 
taxable  subjects  shall  be  different  in  character  or  higher  in 
degree. 

After  a  careftil  examination  of  the  act,  we  are  unable  to  dis- 
cover anything  which  clearly  in<licates  an  intention  on  the  paii: 
of  the  legislature  to  confer  upon  this  municipal  council  the 
power  to  tax  railroad  cor[K)rations  under  cover  of  these  general 
words. 

Ve  must,  therefore,  hold,  in  accordance  with  the  uniform 
current  of  authority,  that  the  general  words  here  used  are  re- 
stricted to  such  persons  and  em])loyments  as  may  be  analogous 
to  those  previously  mentioned. 

hi  Sai»dini<tu  V.  Brtarh,  7  Barn.  &  Ores.  96,  the  words  ''other 
Vol.  lxxx — 82 
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person  or  persons"  was  held  not  to  have  been  used  in  a  sense 
large  enough-  to  include  the  owner  and  driver  of  a  stage-coach. 
In  CaAer  v.  Holmes^  2  Barn,  k  Adolp.  596,  the  words  "all  other 
metals/'  were  held  not  to  include  gold  and  silver,  which  are 
precious  metals.  In  Jiex  v.  CInrorth,  4  B.  &  S.  (116  E.  C\  L.) 
927,  a  farmer  was  held  not  to  he  within  the  statute  29  Car. 
2,  chapter  7,  section  1,  wiiich  enacts  that  no  tradesman,  arti- 
ticer,  workman,  laborer,  or  other  person  whatsoever,  shall  do 
or  exercise  any  worldly  labor,  business  or  work  of  their  ordinary 
callings,  upon  the  Lord's  day  or  any  part  thereof,"  &C.  In 
Butler's  appeal,  78  Penn.  St.  R.  452,  the  clause  ''also,  all  other 
places  of  business  or  amusement  conducted  for  protit,"  were 
held  not  broad  enough  to  embrace  bankers,  brewers  or  drug- 
gists. And  in  the  (%  <ff  S(.  Louis  v.  IjiuuhHn^  49  Mo.  564, 
the  swee|nng  words  ''all  other  business,  trades,  avocations  or 
professions  whatever,"  were  held  not  to  include  persons  not  of 
the  same  (jenerir  character  or  class  with  the  specifically  enumer- 
ated classes,  and  hence  the  city  of  St.  Louis  had  no  power  to 
pass  an  ordinance  levying  a  tax  on  attorneys  at  law.  See  also, 
Broom's  Legal  Maxims,  7  Ed.  651. 

The  judgment  of  the  corporation  court  of  the  city  of  Lynch- 
burg is  right  and  must  be  affirme<l. 

Jl'DdMENT    AFFIRMED. 
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HuTCHEsoN  V.  Grubbs. 
February  19th.  1885. 

1.  )\:dgmests— Decrees— /ud^nen^  credi/ors. — By  Code  187:5,  chapter  182, 

sections  1  and  2,  a  decree  for  specific  property  or  requiring  payment  of 
money,  has  the  effect  of  a  judgment,  and  persons  entitled  thereto  are 
judgment  creditors. 

2.  Practice  in  Chancery— 5/a/«/^  o/  limitaiions. — Courts  of  equity  fol- 

low the  law  as  respects  the  statute  of  limitations.  If  a  legal  claim, 
barred  at  law,  be  asserted  in  equity,  it  is  equally  barred  there. 

3.  Judgment  LiE^is— Enforcement  in  equity.— lA^n  of  judgment  is  a  crea- 

ture of  statute,  and  cannot  be  enforced  in  equity  after  it  ceases  to  be 
enforceable  at  law. 

4.  Idem — Construction  of  statutes, — The  language  of  the  statute,   Code 

1S7*>,  chapter  182,  section  9  :  "The  lien  of  a  judgment  may  always  be 
enforced  in  a  court  of  equity,"  implies  only  a  purpose  to  confer  juris- 
diction on  courts  of  equity  to  enforce  the  lien,  whether  the  remedies  at 
law  are  adequate  or  not. 

Appeal  from  decree  of  circuit  court  of  MeckliMiburo;  c^ouuty, 
entered  by  the  judge  tliereof,  iu  vacatiou,  on  26th  Marcli,  1888, 
in  t\vo  chaucery  suits,  in  one  whereof  Rebecca  A.  CTrubbs' 
mlniini.strator  was  plaintiff,  and  Charles  S  Hutchesoifs  execu- 
trix and  others  were  defendants,  and  in  the  other  whereof  said 
C.  S.  Hutcheson  and  R.  M.  Hutcheson,  commissioners,  were 
plaintiits,  and  John  W.  Richardson  was  defendant. 

The  object  of  the  suits  was  to  enforce  on  certain  land  the 
Hens  of  certain  decrees  which  were  rendered  in  1863,  for  the 
payment  of  money,  whereon  no  exemitions  were  ever  issued. 
The  defendants  plead  the  statute  of  limitations.     The  decree 
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being  in  favor  of  the  j)laintilt8,  tlie  defendants  oV»tained  an 
appeal  to  tliis  court. 

W,  W.  Henry  and  Fi/tch  <f  Afkins,  for  the  ap[>ellants. 

Honns  if-  F(fftfb}f'r  and  Thox.  X.  P'^/A ,  for  the  appellees. 

Lewis,  P.,  delivered  the  opinion  of  the  oouii:. 

In  November,  18^)0,  soon  after  the  death  of  the  widow  of 
Joseph  Iluteheson,  deceased,  a  frien<lly  suit  in  e(|uity  was  in- 
stituted in  the  county  court  of  Mecklenbur<;  county,  to  which 
the  heirs  and  distributees  of  the  said  Joseph  Iluteheson  were 
parties,  to  sell  the  land  and  slaves  held  by  the  widow  in  her 
lifetime  ius  dower,  and  to  distribute  the  proceeds  amonjr  those 
entitled  thereto,  ^ales  of  the  land  and  slaves  were  made  by 
commissioners  of  the  court  appointed  for  the  purpose,  who 
duly  reported  their  ]>roceedintrs  to  the  court.  Of  the  eleven 
parties  in  interest,  six  resided  in  the  county  of  Mecklenburir; 
the  others  were  non-residents,  residing  in  the  States  of  Tennes- 
see and  Arkansas.  At  the  January  term,  1868,  a  decree  was 
entered  directinjj:  the  commissioners  to  pay  to  the  distributees 
the  .sums  ascertained  to  be  due  them  respectively:  am(>n£r  them 
to  Mrs.  Rebecca  A.  Brown,  afterwards  Mrs.  l^ebecca  A.  Grubbs, 
a  daughter  of  Joseph  Iluteheson,  and  a  ncMi-resident,  the  sums 
of  )?557.31  aiid  ?431.57,  with  interest  on  each  sum  from  that 
time  until  paid.  It  is  admitted  that  nothing  has  ever  been 
paid  on  account  of  this  decree,  either  to  Mrs.  Grubbs  in  her 
lifetime,  or  to  her  personal  rejiresentive  since  her  death.  But 
it  is  claimed  by  the  commissioners  that  the  fund,  or  such  part 
of  it  as  was  payable  under  the  decree  to  the  non-resident  ]^ar- 
ties,  was  afterwards  invested  in  Confederate  securities  under  an 
order  to  that  eftect  granted  by  a  circuit  judge,  pui^uant  to  the 
act  of  assembly  of  March  5.  1803. 

To  September  rules,  18S0,  of  the  circuit  court  of  Mecklen- 
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burg  county,  the  present  suit  \va8  brought  by  Mrs.  Grubbs 
agaiufit  the  said  eomniissioners,  in  which  slie  cUiinied  a  Hen  on 
the  real  estate  of  tlie  defendants  by  virtue  of  the  two  judg- 
ments by  decree  in  her  favor  rendered  by  the  said  county  court, 
at  its  January  term,  1868,  as  aforesaid.  And  the  prayer  of  the 
bill  was  that  the  real  estate  be  sold  to  satisfy  the  said  judgments. 
The  defendants  pleaded  the  statute  of  limitations,  but  the  plea 
was  overruled,  and  at  the  hearing  a  decree  was  entered  in  the 
plaintiff's  favor,  ti'oni  which  decree  the  defendants  api)ealed. 

The  statute.  Code  1873,  chapter  182,  section  1,  provides  that 
"  a  decree  for  land  or  specific  personal  property,  and  a  decree 
or  onler  re^piiring  the  payment  of  money,  shall  have  the  effect 
of  a  judgment  for  such  land,  property,  or  money,  and  be  em- 
braced in  the  word  'judgment,'''  etc.  And  by  section  2  it  is 
pronded  that  "the  persons  entitled  to  tlie  benefit  of  any  decree 
or  order  requiring  the  payment  of  money  shall  be  deemed  judg- 
ment creditors,  although  the  money  be  re(]uired  to  be  paid  into 
a  court,  or  a  bank  or  other  place  of  deposit.  In  such  case,  an 
execution  on  the  decree  or  order  shall  make  such  recital  thereof, 
and  of  the  parties  to  it,  as  may  be  necessary  to  designate  the 
case;  and  if  a  time  be  specified  in  the  decree  or  order  within 
which  the  payment  is  to  be  made,  the  execution  shall  not  issue 
nntil  the  expiration  of  that  time."  It  is  very  clear,  therefore, 
that  under  the  decree  of  the  county  court  Mrs.  Grubbs  l>ecame 
a  judgment  creditor  of  the  defendants;  and  the  question  is, 
whether,  inasmuch  as  no  execution  has  ever  been  issued  on  that 
decree,  the  right  to  enforce  the  lien  thereof  in  a  court  of  equity 
was  barred  at  the  time  the  present  suit  was  brought.  It  is  un- 
disputed that  all  proceedings  to  enforce  the  judgment  at  law  are 
barred  by  the  statute.  Then,  does  the  lien,  which  is  but  an 
incident  of  the  judgment,  remain  to  be  enforced  in  a  court  of 
eijuity  ?  A  brief  reference  to  the  law  respecting  judgment  liens 
on  real  estate  and  the  means  of  enforcing  them,  as  it  existed 
prior  to  the  re\isal  of  1849,  is  essential  to  an  intelligent  deter- 
mination of  this  (juestion. 
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At  common  law,  except  for  debts  due  tlie  king,  the  lands  of 
the  debtor  were  not  liable  to  the  satisfaction  of  a  judgment 
against  him,  and  consequently  no  lien  thereon  was  acquired  by 
a  judgment.  This  was  in  accordance  with  the  policy  of  the 
feudal  law  introduced  into  England  after  the  Conquest,  Avhich 
did  not  permit  the  feudatory  to  charge,  or  to  be  deprived  of,  his 
lands  for  his  debts,  lest  thereby  he  should  be  disabled  from  per- 
forming his  stipulated  militarj'  service,  and  which,  moreover, 
forbid  the  alienation  of  a  feud  without  the  lord's  consent.  The 
goods  and  chattels  of  the  debtor,  therefore,  and  the  annual 
profits  of  his  lands,  as  they  arose,  Avere  the  only  funds  allotted 
for  the  payment  of  his  debts.  This  continued  to  be  the  law 
until  the  passage  of  the  statute  Westm.  2,  13  Edward  I,  l)y 
which,  in  the  interest  of  trade  and  commerce,  the  writ  of 
eli'fi'd  was  for  the  fii'st  time  proAided  for.  By  that  statute  the 
judgment  creditor  was  given  his  election  to  sue  out  a  writ  of/?. 
//.  against  the  goods  and  chattels  of  the  defendant,  or  else  a 
writ  commanding  the  sheriif  to  deliver  to  him  all  the  chattels 
of  the  defendant  (except  oxen  and  beasts  of  the  ]»lough),  and  a 
intHit'l  of  his  lands  until  the  debt  should  be  levied  by  a  reason- 
able price  or  extent.  When  the  creditor  chose  the  latter  alter- 
native, his  election  was  entered  on  the  roll,  and  hence  the  writ 
was  denominated  an  ehritt,  and  the  interest  which  the  creditor 
acquired  in  the  lands  by  virtue  of  the  judgment  and  writ  was 
known  as  an  estsite  by  chyif.  This  statute  was  substantially 
adopted  in  Virginia  at  an  early  day,  and  in  consequence  of  this 
right  to  subject  a  hinieh/  of  the  defendant's  lands,  the  courts  held 
that  a  ficft  was  acquired  by  tlie  judgment,  which  extended  to  all 
the  defendant's  lands  \nthin  the  State,  and  which  was  superior 
to  the  claims  of  subsequent  purchasers,  though  for  valuable 
consideration  and  without  notice.  1  Lom.  Big.,  marg.  page 
284  ef  sty.;  2  Minor's  Insts.  263,  270:  Borsf  v.  krfl/e\  28  Gratt. 
423;  Ptvre  v.  Thrash^  30  Id.  515.  The  lien  thus  accjuired  was 
a  le(jal  lien  {Lcahr  v.  Ferguson,  2  Gratt.  420),  and  remaine<i  so 
long  as  the  capacity  to  sue  out  an  eUffH  continued,  whether  the 
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writ  was  sued  out  or  not.  Uniteil  Sfntes  \\  llorrmn,  4  Pet.  124  ; 
TayUtr  v.  Spindk,  2  Gratt.  44.  And,  a.s  waw  said  in  Bnrst  v. 
JVaUe,  whenever  this  eapacitj'  tinally  ceased,  "  the  h'e)f  wliieli  was 
dependent  upon  it  was  extin«:uiHhed." 

The  law  also  pro\ided  tlie  more  comprehensive  writ  of  rv/.  sa., 
which  extended  to  all  the  lands  of  the  defendant,  and  by  the 
levy  of  which  the  creditor  acquired  an  inchoate  lien,  which 
became  consummate  upon  the  defendant's  taking  the  oath  of 
insolvency.  If  the  latter  died  in  execution,  the  lien  wa*j  lost. 
Sf'iftrf  V.  Ham'diotra  er^ors^  8  Leigh  503. 

The  time,  however,  within  which  executions  and  writs  of 
mre  farut.^  could  be  issued  on  judgments  was  prescribed  by 
statute;  and  in  Ffemhtf/s  ex' or  v.  DunUtp,  4  Leigh  338,  it  was 
said  by  Judge  Carr  that  Avhere  no  execution  issued  within  the 
prescribed  time  ffiejffdf/metif  vas  (otnlkilated. 

The  law  haAdng  thus  provided  legal  remedies  for  the  enforce- 
ment of  judgments,  it  was  only  in  cases  where  those  remedies 
were  inadequate,  as  where  the  estate  sought  to  be  charged  was 
an  e<]uitable  estate,  or  where  the  rents  and  profits  of  the  lands 
would  not  pay  the  debt  within  a  reasonable  time,  that  equity 
would  take  jurisdiction  and  decree  a  sale.  But  in  no  case  does 
it  appear  ever  to  liave  been  even  intimated  that  equity  would 
aiford  relief  where  the  right  to  revive  or  proceed  under  the 
judgment  at  law  was  lost. 

Such  was  the  law  at  the  time  of  the  revision  in  1849.  And 
the  legislature  cannot  be  presumed  to  have  intended  to  alter  it 
further  than  its  intention  to  do  so  is  manifested  by  the  express 
language  employed  or  by  necessary  implication  therefrom.  By 
that  revision  the  writ  of  m.  .sy7.  was  abolished,  and  the  lien  of 
the  judgment  was  expressly  given  on  all  the  real  estate  of  or  to 
which  the  defendant  is  possessed  or  entitled.  The  lien  of  the 
fi'fn.  vcQ»  enlarged,  and  the  operation  of  the  elegit  (which,  how- 
ever, is  now  abolished)  was  extended  so  as  to  embrace,  not  a 
mtpkty  oidy,  but  all  the  debtor's  real  estate.  And  it  was  further 
provided  that  "the  lien  of  a  judgment  may  always  be  enforced 
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iu  a  court  of  tMiuity."     Code  1849,  chapter  186,  section  9;  Code 
1873,  cliapter  182,  section  9. 

It  will  thus  be  seen  that  the  judgment  creditor  was  given  the 
choice,  either  to  proceed  at  law  under  the  enlarged  writ  of 
(ia/f't  to  enforce  liis  judgment  out  of  the  wliole  real  estate  of 
the  defendant,  or  to  proceed  at  once  in  a  court  of  equity,  in 
which  by  the  statute  he  is  entitled  to  a  decree  for  (In'  sale  of  tlie 
lands,  if  the  rents  and  profits  thereof  appear  insutHcient  to  pay 
the  judgment  in  five  years.  It  is  undeniable  tliat,  prior  to  the 
abolition  of  the  writ  of  /  %//,  in  1872,  if  the  creditor  diose  to 
proceed  by  diyit^  he  must  have  done  so  within  the  time  pre- 
scribed by  the  statute.  The  statute  provides  that,  "on  a  judg- 
ment, execution  may  be  issued  within  a  year;  and  a  scire  ftu-in.s 
or  action  nuiy  be  brought  within  ten  years  from  the  date  of  the 
judgment;  and  where  execution  issues  within  the  year,  other 
executions  may  be  issued  or  a  scirv  tariffs  or  action  may  be 
brought  within  ten  years  from  the  return  day  of  an  execution, 
on  which  there  is  no  return  by  an  officer,  or  within  twentv 
years  from  the  return  day  of  an  execution,  on  which  there  is 
such  return;  except,"  et<;.  Code  1849,  ehai)ter  186,  section  12; 
(.'ode  1873,  chapter  182,  section  12.  And,  by  the  following 
section  it  is  jiHA^ded  tliat,  "no  execution  shall  issue,  nor  any 
.scire  facias  or  action  be  brought,  <ui  a  judgment  in  this  State, 
other  than  for  the  connnonwealth,  after  the  time  })rescribed  by 
the  preceding  section,  except,"  etc.     Id.  section  13. 

The  legislature  having  thus  carefully  prescribed  the  time 
within  which  the  remedies  at  law  for  the  enforcement  of  a 
judgment  may  be  resorted  to,  could  it  have  intended  to  leave 
the  remedy  in  ]>oint  of  time  unlimited  in  a  court  of  e(juity? 
From  what  has  been  said,  it  is  plain  that  to  hold  that  it  did, 
would  be  a  most  unreasonable  construction,  not  warranted  by 
the  terms  of  the  statute,  and  opposed  to  the  manifest  ]>olicy  of 
the  legislature.  Surely,  if  such  an  anomaly  a«  the  right  to 
enforce  an  incident — namely,  the  lien  —  of  the  judgment  after 
the  judgment  itself  is  ''annihilated"  was  contemplated,  the  in- 
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tention  would  have  been  expressed  in  terms  too  plain  to  be 
misunderstood.  It  is  true,  "  the  lien  of  a  judgment  may 
always  be  enforced  in  a  court  of  equity."  But  this  language, 
fairly  construed,  would  seem  to  indicate  nothing  more  than  a 
purpose  to  confer  jurisdiction  on  courts  of  equity  to  enforce  the 
lien,  whether  the  remedies  at  law  are  adequate  or  not.  P)-ice  v. 
Thrash^  30  Gratt.  515.  Moreover,  the  lien,  as  we  have  seen,  is 
a  legal  lieu,  and,  as  *' equity  follows  the  law,"  the  construction 
contended  for  by  the  appellee  must  be  rejected.  In  Horenden 
v.  Lord  Anneslejj^  2  Sch.  k  Lef  607,  630,  Lord  Redesdale,  in 
delivering  judgment,  said:  "I  think  courts  of  equity  are  bound 
to  \neld  obedience  to  the  statute  of  limitations  upon  all  legal 
titles  and  legal  demands,  and  cannot  act  contrary  to  the  spirit 
of  its  provisions.  I  think  the  statute  must  be  taken  virtually 
to  include  co^rts  of  equity;  for  when  the  legislature  by  stiitute 
limited  the  proceedings  at  law  in  certain  cases,  and  provided 
no  express  limitations  for  [proceedings  in  equity,  it  must  be 
taken  to  have  contemplated  that  equity  followed  the  law,  and 
therefore,  it  must  be  taken  to  have  virtually  enacted  in  the 
same  cases  a  limitation  for  courts  of  equity  also."  In  Ihnce  v. 
Bcnthf^  29  Gratt.  756,  Judge  Burks  in  delivering  the  opinion, 
said :-  "  The  general  rule  und  )ubtedly  is,  that  in  the  application 
of  statutes  of  limitations  equity  follows  the  law,  and  wherever 
a  demand  would  be  barred  at  law,  an  equitable  demand  of  the 
like  character  will  be  barred  in  equity.  'The  bar  is  applied  by 
analog}',  or,  according  to  some  authorities,  by  obedience  to  the 
statutory  enactment;  or,  in  other  words,  after  a  bar  has  been 
fixed  by  statute  to  the  legal  remedy,  the  remedy  in  a  court  of 
equity  has,  in  analogous  cases,  been  confined  to  the  same 
period;"  citing  Choldmondebf  v.  ClinUm^  2  Jac.  &  Walk.  Ch. 
R.  1;  Kane  v.  Bhodgood,  7  John.  Chy.  90;  1  Call.  419,  428. 
And  in  Cole^s  adm'r  v.  Ballard,  78  Va.  139,  Judge  Fauntleroy, 
si^akinfi:  for  the  court,  said:  *'No  principle  is  better  establish- 
ed, or  more  uniformly  acted  on  in  courts  of  equity,  than  that 
in  respect  to  the  statute  of  limitations,  equity  follows  tlie  law, 
Vol.  lxxx — 33 
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that  is  to  say,  if  a  legal  demand  be  asserted  in  equity,  which  at 
law  is  barred  by  statute,  it  is  equally  barred  in  a  court  of 
equity/' 

It  is  needless  to  multiply  words  and  authorities  upon  a  prop- 
osition, which  we  deem  too  plain  to  admit  of  doubt.  Our  con- 
clusion, therefore,  is  that  the  lien  of  a  judgment  is  a  legal  lien, 
conferred  by  the  express  terms  of  the  statute,  though  enforce- 
able in  equity,  and  ceases  with  the  life  of  the  judgment  upon 
which  it  is  founded.  The  subject  was  ably  and  elaborately 
considered  by  the  Supreme  Court  of  Appeals  of  West  Vir- 
ginia, in  the  recent  case  of  Werdenbaugh  v.  Reid^  20  W.  Va. 
588,  and  the  same  conclusion  reached. 

It  only  remains  to  say,  that  while  the  general  rule  in  e(|uity 
is  not  to  apply  the  bar  of  sta-tutes  of  limitation  in  suits  to  en- 
force e(|uitable  demands  against  trustees  and  other  liduciaries, 
(1  Pom.  E(|.  section  419;  1  Story's  Eq.  section  529),  this  rule 
has  no  application  where  the  demands  are  merged  in  a  judg- 
ment, which  as  such  is  sought  to  be  enforced,  as  in  the  present 
case.  This  proposition,  however,  requires  no  discussion,  as  we 
undei'stand  it  to  be  conceded  by  the  counsel  for  appellee. 

Decree  reversed. 
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Hughes  v.  Tinsley  &  Brother. 
February  19th,  1885. 

1.  Evidence --iEr/nwjiV. — Where  a  written  contract  is  perfect  in  itself  and 

its  terms  are  clear  and  intelligible,  parol  testimony  is  inadmissible  to 
contradict,  vary,  or  materially  to  affect  it  by  way  of  explanation. 

2.  Practice  in  Chancery— y^wwt^^.— Where  bill  sets  forth  a  contract  and 

the  plaintiff's  construction  thereof,  and  the  answer  admits  the  contract 
and  claims  under  it,  but  denies  the  correctness  of  the  plaintiff's  con- 
struction, this  is  not  such  a  denial  as  per  se^  entitles  the  respondent  to  a 
dissolution  of  the  pending  injunction. 

3.  Contracts — Construction — Case  at  bar.—H,  by  written  contract,  sells 

T.  &  Bro.  certain  growing  timber,  and  allows  them  four  years  to  cut  it 
down.  Afterwards,  she  endorses  on  the  contract  these  words:  "I 
agree  to  extend  the  time  for  cutting  timber  as  fixed  in  this  contract 
each  year  T.  &  Bro.  rent  and  operate  the  G.  steam  mills,  said  extension 
to  cover  a  period  of  five  years  from  the  expiration  of  this  within  con- 
tract, this  extension  of  time  being  based  on  said  T.  &  Bro.  renting  and 
operating  said  G.  steam  mills."  Before  the  expiration  of  the  four 
years,  said  mills  burned  down  and  were  never  rebuilt,  and  had  never 
since  then  been  rented  and  operated  by  T.  &  Bro. 
Held: 

1.  The  extension  was  to  begin  after  the  expiration  of  the  four  years, 

and   the  condition  upon  which  the  extension  was  lo  begin,  never 

was  fulfilled. 

Appeal  of  Mi^.  Anne  F.  Hughes,  by  her  husband,  George 
Hughes,  from  decree  of  circuit  court  of  Gloucester  county, 
entered  March  ind,  1883,  in  a  cause  wherein  she  is  complain- 
ant, and  R.  C.  Tinsley  &  Brother  are  defendants. 

Opinion  states  the  facts. 
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J.  B.  Donovan^  John  S,  Wise  and  H,  R,  Pollard^  for  the 
appellants. 

J.  K.  Sfuhbs  and  Martjus  Joves^  for  the  api)ellees. 

Lacy  J.,  delivered  the  opinion  of  the  court. 

On  the  12th  of  March,  1883,  the  appellant  applied  to  the 
judge  of  the  circuit  court  of  Gloucester,  in  vacation  for  an  in- 
junction to  restrain  the  appellees  from  cutting  wood  and  timber 
from  her  land  in  the  county  of  Gloucester. 

In  her  bill  by  her  next  friend,  the  comi»lainant,  a  married 
woman,  and  J.  F.  Ross  her  trustee,  set  forth  that  on  the  10th 
day  of  February,  1879,  the  appellant  entered  into  a  written 
contract  with  one  R.  C.  Tinsley,  whereby  she  sold  to  said  Tins- 
ley  ''all  the  timber  on  the  tract  of  land  known  as  the  'Court- 
house tract,'  (except  the  chestnut  timber),  ten  inches  in  diam- 
eter and  over,"  to  be  paid  for  as  therein  specified,  "the  said  R. 
0.  Tinsley  to  have  four  years  time  in  which  to  cut  said  timber 
from  the  date  of  the  contract,  and  tiled  the  contract  with  the 
bill.  And,  further,  that  on  the  Dth  day  of  June,  1880,  she 
extended  to  the  tirm  of  R.  C.  Tinsley  &  Brother,  of  wliom  the 
said  R.  C.  Tinsley  was  a  member,  the  time  for  cutting  timber 
as  fixed  in  the  said  contract,  each  year  that  R.  C.  Tinsley  & 
Brother  rents  and  operates  the  Gloucester  Steam  Mills,  said 
extention  to  cover  a  period  of  five  years  from  expiration  of  the 
contract  for  four  years,  this  extension  of  time  being  ba^ed  on 
R.  C.  Tinsley  &  Brother  renting  and  operating  said  Gloucester 
Steam  Mills,  which  extension  wtis  endoreed  on  the  back  of  the 
first  contract  for  cutting  the  wood,  which  by  \U  terms  was  to 
continue  for  four  years  as  stated  above,  and  is  ae  follows: 

"  I  agree  to  extend  the  time  for  cutting  timber  a*^  fixed  in 
"this  contract,  each  year  R.  0.  Tinsley  &  Brother,  rents  and 
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*' operates  the  'Glouceflter  Steam  Mills,'  said  extension  to  cover 
"a  period  of  five  yeai's  frcan  expiration  of  this  within  contract, 
''this  extension  of  time  being  based  on  the  said  R.  C.  Tinsley 
"  &  Brother,  renting  and  operating  said  *  Gloucester  Steam 
^^  Mills.' 
"  Gloucester  Courthouse,  Annie  F.  Hughes, 

''  June  9th,  1880.  per  Geo.  Hughes,  Attortwj:' 

That  in  1881,  before  the  expiration  of  the  four  years,  the 
Gloucester  Steam  Mills  had  been  consumed  by  fire,  had  never 
been  rebuilt  and  had  never  been  since  that  time  rented  and 
operated  by  Tinsley  &  Brother.  That  the  four  years  had  ex- 
pired on  the  10th  day  of  February,  1883;  that  Tinsley  &  Brother 
had  not  rented  nor  operated  the  said  Gloucester  Steam  Mills, 
since  the  expiration  of  the  said  four  years,  and  that  their  right 
to  cut  timber  on  her  lan.d  had  ceased.  That,  nevertheless,  in 
disregard  of  the  rights  of  the  complainant,  the  said  Tinsley  & 
Brother  were  proceeding  to  cut  timber  from  the  land,  and  were 
committing  waste  thereon ;  that  should  they  continue  to  do  so 
great  and  irreparable  mischief  would  be  done,  which  could  not 
be  compensated  in  damages,  &c.,  and  praying  an  injunction, 
Ac.  On  the  day  following,  an  injunction  was  awarded  in  accord- 
ance with  the  prayer  of  the  bill. 

•On  the  20th  of  the  same  month,  the  defendants  filed  their 
answer. 

They  admitted  the  contract  as  set  forth  in  the  bill  for  cutting 
the  wood,  and  the  extension  as  stated  herein  upon  certain  condi- 
tions setting  forth  in  full,  the  said  agreement  for  the  extension; 
admitted  that  they  were  cutting  the  timber  after  the  expiration  of 
the  four  years,  in  the  original  agreement  fixed  and  limited,  and 
admitted  that  the  said  Gloucester  Steam  Mills  had  been  burned 
on  the  18th  of  June,  1881,  and  had  not  since  been  operated  and 
had  never  been  rebuilt.  Claimed  the  right  to  cut  timber  be- 
yond the  expiration  of  the  four  years,  originally  agreed  on  be- 
cause they  had  rented  and  operated  the  Gloucester  Steam  Mills 
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one  year  and  seven  months,  before  they  were  burned,  and  that 
by  the  terms  of  the  agreed  extension,  they  were  entitled  to  add 
this  year  and  seven  months,  to  the  four  years  after  their  expira- 
tion, because  it  had  been  agreed  by  the  terms  of  the  said  ex-ten- 
sion,  that  the  time  should  be  extended  for  cutting  timber  as 
fixed  in  the  original  contract,  each  year  R.  C.  Tinsley  &  Brother, 
rents  and  operates  the  Gloucester  Steam  Mills.  That  by  oper- 
ating the  Gloucester  Steam  Mills,  they  had  been  prevented  from 
cutting  timber,  and  had  delayed  doing  so,  "  did  not  care  to  do 
so,"  as  the  complainant  had  promised  that  the  time  in  the  orig- 
inal contract  should  be  extended,  that  they  had  paid  the  agreed 
price  for  the  wood  which  was  a  sum  certain,  and  had  lost  a 
year  in  their  operations  in  cutting  the  timber,  by  reason  of  their 
renting  and  operating  the  said  Gloucester  Steam  Mills. 

The  testimony  of  one  witness  was  taken  to  show  the  under- 
standing of  the  parties  as  to  the  extension  agreed  on,  to  be  an 
extension  of  the  wood  cutting  contract,  after  its  expiration  for 
each  year  the  defendants  operated  the  Glou(.*ester  Steam  Mills, 
not  to  exceed  five  years. 

The  cause  was  brought  on  in  vacation,  on  the  2nd  day  of 
March  following,  on  the  bill,  answer  with  replication  thereto, 
the  exhibit,  the  examination  of  a  witness  (an  aflidavit  which 
was  excluded),  and  the  motion  of  the  defendants  to  dissolve  the 
injunction  heretofore  awarded  in  the  cause. 

When  the  circuit  court  "being  of  opinion  that  the  answer  is 
responsive  to  the  bill,  and  denying  all  the  material  allegations 
thereof,  and  that  the  evidence  oftered  by  the  plaintift'  is  insuf- 
ficient to  overturn  such  denial  of  the  answer,"  dissolved  the  in- 
junction by  decree  that  day  entered  in  the  cause.  Whereupon, 
the  appellant  applied  for  and  obtained  an  appeal  to  this  court 
on  the  31st  of  the  same  month. 

The  main  question  involved  in  this  case  here  is  the  true  con- 
struction of  the  agreement  of  June  9th,  1880,  by  which  the 
wood  cutting  contract  of  February,  1879,  is  claimed  to  be  en- 
larged as  to  the  time  allowed  for  cutting  the  wood.     And  this 
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construction,  so  far  as  it  is  plain  and  unequivocal,  must  be  upon 
the  temis  of  that  agreement  itself.  For  generally,  oral  testi- 
mony is  not  to  be  received  to  contradict,  vary,  or  to  materially 
affect,  by  way  of  explanation,  any  written  contract,  whether 
within  the  statute  of  frauds  or  not:  pro\ided,  the  contract  is 
perfect  in  itself,  and  is  capable  of  a  clear  and  intelligible  expo- 
sition from  the  terms  of  which  it  is  composed.  The  exceptions 
to  this  general  rule  are  not  necessary  to  be  stated  here.  See 
Slackpole  v.  Armed ^  11  Mass.  p.  27;  Preston  v.  Lucean,  2  W. 
Black,  1249;   and  Cbte  v.  Guj/,  2  Bosanquet  &  Puller,  565. 

The  extension  provided  in  this  case  is,  ''  to  extend  the  time 
for  cutting  timber  fixed  in  this  contract,  eiich  year  R.  C.  Tins- 
ley  &  Brother,  rents  and  operates  the  Gloucester  Steam  Mills, 
said  extension  to  cover  a  period  of  five  years  from  expiration  of 
this  within  contract,  this  extension  of  time  being  ba^ed  on  the 
said  R.  C.  Tinsley  &  Brother,  renting  and  operating  the  said 
Gloucester  Steam  Mills.*' 

The  extension  provided  for  here,  is  plainly  an  extension  after 
the  expiration  of  the  four  years  originally  agreed  on,  for  each 
year  Tinsley  &  Brother  should  rent  and  operate  the  Gloucester 
Steam  Mills,  not  to  exceed  five  years.  The  Gloucester  Steam 
Mills  were  not  rented  and  operated  any  year,  nor  at  all  after 
the  expiration  of  the  four  years.  The  condition,  therefore, 
upon  which  the  four  years  were  to  be  extended,  was  never  ful- 
filled, and  no  extension  was  effected  at  all  under  the  agreement 
of  the  parties,  and  the  right  to  cut  timber  under  the  contract 
ceased  at  the  expiration  of  the  four  years.  On  the  10th  day  of 
February,  1883,  the  circuit  court  dissolved  the  injunction 
awarded  in  this  case,  upon  the  ground  that  the  answer  of  the 
defendants  was  responsive  to  and  denied  all  the  material  allesra- 
tions  of  the  bill,  and  that  the  evidence  of  the  plaintilf,  was 
ineuflicient  to  overturn  such  denial  of  the  answer. 

This  was  plainly  erroneous,  the  answer  not  only  did  not  deny 
all  the  material  allegations  of  the  bill,  (except  in  general  terms 
to  that  effect),  but  distinctly  admitted  the  most  material  allega- 
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tions  thereof,  denying  only  the  construction  put  upon  the  con- 
tract hy  tlie  plaintiif,  and  admitted  the  contracts,  settins:  them 
forth  in  full,  and  claiming  under  them;  and  under  the  plain 
terms  of  these  agreements  the  right  of  the  defendants  to  cut 
wood  on  the  land  of  the  plaintiif  in  the  hill  mentioned  has 
ceased.  It  was,  therefore,  erroneous'in  the  circuit  court  to  dis- 
solve the  injunction  upon  the  case  made  in  this  record. 

There  was  no  evidence  taken  by  the  defendants,  to  establish 
the  affirmative  matter,  of  hardship  and  the  like  set  up  in  their 
answer,  and  as  to  the  proper  disposition  of  the  felled  timber  on 
the  land,  and  upon  these  matters  we  will  express  no  opinion. 

But  the  decree  of  the  circuit  court  dissolving  the  injunction, 
will  be  reversed,  and  the  cause  remanded  to  the  said  circuit 
court  of  Gloucester  county,  with  directions  to  reinstate  the  said 
injunction,  and  for  iurther  proceedings  to  be  had  therein,  to 
fully  adjust  the  rights  of  the  parties,  as  may  then  more  fiilly 
appear,  and  to  proceed  to  a  final  decree  in  the  cause  in  accord- 
ance with  the  foregoing  \news. 

Decree  reversed. 


Digitized  by 


Google 


Frazier  v.  IIendren.  265 

Syllabus. 


Frazier   v.   IIendren. 

March  12th,  1885. 

Al>8eiit,  Hlnton,  J. 

1.  Judicial  Sm.es— Purchaser. — Re-sale  having  been  directed  of  certain 

Springs  property  for  default  of  payment  of  the  purchase  money  where- 
for  M.  as  surety  for  F.  was  bound,  M.  contracted  with  parties  having  in- 
terests in  said  property  to  buy  it,  and  form  a  joint-stock  company  to 
manage  it.  To  this  company  as  the  purchaser  the  sale  was  made,  re- 
ported and  confirmed,  and  the  property  conveyed ;  and  the  contract 
being  before  the  court  with  the  report  of  sale,  M.  was  treated  as  the 
agent  of  the  company. 

Held: 

M.  was  not  personally  liable  as  purchaser. 

2.  Vendor's  Lien — How  extinguished. — Such  lien  may  be  extinguished 

by  payment  of  the  purchase  money,  or  it  may  be  waived  or  surrendered 
by  the  voluntary  act  of  the  vendor.  Case  at  bar  is  an  instance  of  such 
extinguishment  of  lien. 

3.  Judicial  Sales— Gw^  a/ ^jr. — Part  owners  and  lienors  of  the  Springs 

property  agreed,  as  a  joint-stock  company,  to  buy  it,  and  to  pay  off  the 
claims  on  it  in  the  stock  and  bonds  of  the  company.  They  so  bought 
it,  and  the  agreement  was  returned  to  the  court  with  the  report  of  the 
sale, — certain  other  creditors,  not  parties  to  the  agreement,  assenting 
to  it. 

Held: 

The  purchaser's  liability  was  to  pay  money^  and  it  cannot  be  dis- 
charged in  any  other  thing,  quoad  any  party  in  interest,  against 
his  wishes. 

4.  Setoffs— Gw^  at  bar*—\xi  Frazier  v.  Frazier,  11  Va.  775  (to  which  case 

at  bar  is  sequel),  a  certain  sum  was  held  due  J.  A.  F.,  and  to  be  a  lien 
on  the  property  of  the  R.  A.  Springs  company,  and  that  property  was 
\  OL.  LXXX — 34 
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directed  to  be  sold  in  default  of  payment.    When  the  case  went  back 
the  company  brought  in  as  setoffs  to  that  sum,  certain  judgments  against 
J.  A.  F,     Upon  appeal  by  him : 
Held  : 

1.  These  judgments  were  lawful  setoffs  against  the  decree. 

2.  The  decree  in  Frazier  v.  Frazier  is  without  error  and  will  not  be 

disturbed,  except  so  far  as  the  costs  were  given  against  the  ap- 
pellees generally,  when  they  should  be  against  only  W.  F.  who 
alone  of  the  appellees  had  contested  the  rights  of  the  appellant. 

Appeal  of  James  A.  Frazier  from  two  decrees  of  circuit 
court  of  Aufi^usta  couuty,  entered  July  3rd,  1884,  and  Xoveiii- 
ber  22(1, 1884,  respectively,  in  the  cause  of  Frazhr  v.  Frazier  ijl 
Va.  775),  after  it  had  been  sent  by  this  court  back  to  the  cir- 
cuit court  by  the  decree  of  October  11th,  1883,  and  the  several 
petitions  of  Mason  and  others  for  the  rehearing  of  the  decree 
last  aforesaid.     Opinion  states  the  case. 

jP.  S.  Blair  and  Jos,  Chridian^  for  James  A.  Frazier. 

Sheffcy  tf  Bnnigardmr  and  (?.  M,  Ox-hrat)^  for  Orson  Adams, 
receiver,  John  T.  Randolph,  and  the  R.  A.  Springs  company. 

T,  C.  Elder,  for  C.  R.  Mason. 

W,  A,  Aitdersitn,  for  Campbeirs  admV. 

Lewis,  P.,  delivered  the  opinion  of  the  court. 

This  case  is  before  us  on  the  petitions,  respectively,  of  C.  R. 
Mason,  James  Canipbell's  administrator,  Orson  Adams,  re- 
ceiver, and  others,  for  a  rehearing  of  the  decree  of  this  court, 
entered  on  the  11th  of  October,  1883,  on  the  former  appeal  in 
this  case,  under  the  style  of  Frazier  v.  Frazier  et  (ds,^  and  also 
on  apj)cal  allowed  flames  A.  Frazier  trom  two  decrees  of  the 
circuit  court  of  Augusta  county,  rendered  after  the  case  was 
removed  to  that  court. 


Digitized  by 


Google 


Frazier  r.  Hendren.  267 

Opinion 

The  main  facts  connected  with  the  history  of  this  protracted 
litigation,  are  set  forth  in  the  opinion  of  the  court  on  the  former 
appeal,  repoited  in  77  Va.  775,  and  need  not  be  again  adverted 
to,  further  than  is  necessary  for  a  correct  understanding  of  the 
questions  now  before  the  court. 

On  the  former  appeal  certain  questions,  affecting  the  rights 
of  parties  other  than  the  principal  parties  to  that  appeal,  were 
not  brought  to  the  attention  of  the  court  in  the  arguments  of 
counsel,  and  certain  parts  of  the  record  pertaining  to  those  ques- 
tions were  then  wanting,  which  are  now  supplied.  Those  ques- 
tions are  important,  and  have  been  ably  discussed  by  counsel, 
and  carefiillv  considered  by  the  court. 

We  will  first  dispose  of  the  question  as  to  the  liability  of  0. 
K.  Mai^on,  as  purchaser  of  the  Rockbridge  Alum  Springs  prop- 
erty, at  the  sale  thereof  in  June,  1880.  It  appears,  that  at  a 
ibrmer  sale  of  the  property,  under  a  decree  of  the  court,  in 
September,  1868,  tfames  A.  Frazier  became  the  purchaser,  at 
the  price  of  $236,000,  with  M.  (4.  Ilarman  as  his  surety.  After- 
wards Ilarman  withdrew  as  surety,  when  Mason,  for  the  accom- 
ta Dilation  of  Frazier,  became  his  surety  in  Harman's  place. 
Frazier,  however,  being  unable  to  make  the  deferred  payments 
as  they  fell  due,  a  decree  directing  a  re-sale  was  entered  at  the 
Xovember  term,  1879.  And  Mason  having  thus  become  bound 
a^  surety,  and  being  anxious  to  protect  himself,  if  possible, 
against  loss  on  that  account,  entered  into  agreenients,  prior  to 
the  ilay  of  sale,  with  certain  persons  who  were  part  owners  of 
the  property,  or  the  holders  of  liens  thereon,  to  unite  with  him 
in  the  formation  of  a  joint-stock  company  for  its  purchase,  he 
agreeing  to  take  stock  in  the  company  to  the  amount  of  S7,500, 
to  be  paid  for  in  cash.  These  agreements  were  reduc,ed  to  w^rit- 
ing,  and  were  afterwards  tiled  as  exhibits  with  the  report  of 
sale. 

It  appears  from  these  exhibits:  1.  That  Mason  agreed  to  buy 
the  property  at  the  then  advertised  sale,  provided  it  could  be 
bought  at  a  price  not  exceeding  $135,000;  2.  That  Mason  was 
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thereafter  to  obtain  a  charter  of  incorporation  for  the  proposed 
company,  to  be  known  as  the  Kockbridge  Alum  Springs  Com- 
pany; 8.  That  certain  of  the  parties  agreed  to  accept,  and  that 
Mason  agreed  to  cause  to  be  issued  to  them  paid  up  shares  of 
stock  in  full  discharge  of  their  claims  on  the  property;  and  4. 
That  to  secure  the  payment  of  other  claims,  payable  out  of  the 
proceeds  of  sale,  a  deed  of  trust  should  be  executed  on  the  pro{>- 
erty  by  the  company  when  organized,  and  that  bonds  secured 
thereby  should  be  issued  in  two  classes,  the  first  to  discharge 
the  vendor's  lien  in  favor  of  James  Campbell's  administrator, 
and  the  second  to  be  used  in  pajnng  off  other  claims  against  the 
property,  or  the  ftmd  to  be  realized  from  its  sale.  The  admin- 
istrator and  distributees  of  ('ampbell's  estate  acceded  to  this 
arrangement,  as  did  other  creditors  who  were  not  formal  paiiies 
thereto. 

At  the  sale,  the  property  was  knocked  off  to  Mason,  as  the 
highest  bidder,  at  the  price  of  $134,000,  and  soon  thereafter 
the  agreements  aforesaid  were  ftiUy  carried  out  on  his  part. 
The  company  was  duly  chartered  and  organized,  and  stock  and 
bonds  issued  as  stipulated.  The  terms  of  the  agreements 
between  the  parties  were  made  known  to  the  conmiissionei's  of 
sale,  who  accordingly  dealt  with  Mason  as  a  mere  agent  or 
trustee,  and  so  reported  to  the  court,  filing  with  their  report 
the  agreements  as  exhibits.  "  From  these  exhibits,''  they  said, 
"it  will  be  seen  that  C.  R.  Mason  really  purchased  the  property 
as  trustee  for  the  parties  to  whom  over  one-half  of  the 
$131,298.32  due  upon  the  property,  as  of  June  16th,  1880,  is 
payable,  and  that  parties  entitled  to  over  $47,000  of  the  residue 
of  the  fund  have  agreed  to  accept  the  mortgage  bonds  to  be 
issued  as  provided  for  in  the  contract'  *  *  *  in  discharge  of 
their  respective  claims  against  the  property  and  the  fund  as 
they  stood  on  the  day  of  sale.''  And  in  its  decree  of  July 
3rd,  1880,  confirming  the  sale,  and  in  the  subsequent  decree  of 
November  30th,  1880,  Mason  was  treated  by  the  court  as  a 
trustee  for  tlie  parties,  and   the   Kockbridge  Alum   Springs 
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Company  as  the  real  purchaser,  to  which  the  property  was 
aftenvarda  conveyed,  by  a  special  commissioner  under  the 
direction  of  the  court. 

It  will  thus  be  seen  that  Mason  has  fully  pertbrmed  the 
agreement  on  his  part,  and  has  acted  and  been  dealt  with. 
throughout  as  an  ag^nt  merely.  It  is  plain,  therefore,  that  he 
can  be  regarded  in  no  other  light  than  as  a  nominal  purchaser, 
liable  in  no  aspect  of  the  case  to  any  of  the  parties  to  this  suit, 
and  that  the  circuit  court  properly  so  held.  Indeed,  the  ques- 
tion was  in  effect  decided  by  this  court  on  the  former  appeal, 
in  decreeing,  as  it  did,  directly  against  the  company  in  favor  of 
the  appellant,  for  the  sum  ascertained  to  be  due  him. 

The  next  question  relates  to  the  staiu-s  of  the  Campbell  lien. 
It  appears  that  in  1851,  James  Campbell  sold  the  Rockbridge 
Alum  Springs  property  to  Booth,  Anderson  and  Christian,  and 
retained  the  legal  title  as  security  for  the  payment  of  the  pur- 
chase money.  In  the  following  year,  the  i»roperty  was  sold  by 
Booth,  Anderson  and  Christian  to  John  W.  Frazier,  who  after- 
wards sold  a  fourth  interest  therein  to  John  T.  Randolph  and 
William  Frazier,  resi)ectively.  In  1860,  after  the  death  of 
James  Campbell,  his  heirs  at  law  by  deed,  deposited  as  an 
tJ*crow^  conveyed  the  legal  title  to  James  A.  Frazier,  the  appel- 
lant here,  as  the  sole  heir  at  law  of  John  W.  Frazier,  who  in 
the  meantime  had  died,  the  deed  to  be  delivered  upon  the  pay- 
ment in  full  of  the  balance  of  purchase  money  due  to  Campbell's 
estate.  After  the  jiurchiise  of  the  property  by  Mason,  for  the 
Rockbridge  Alum  Springs  Company,  and  the  contirmation  of 
that  Side,  the  mortgage  bonds  of  the  company  to  the  amount 
of  the  unsatisfied  vendor's  lien,  were  accepted  and  receipted 
for  by  the  administrator  of  Campbell,  in  full  satisfaction  of  the 
lien,  and  thereupon  the  deed  of  the  Campbell  heirs  to  James 
A.  Frazier,  was  by  the  decree  of  Xovember  30th,  1880,  order- 
ed to  be  delivered  to  the  company  as  the  purchaser  of  the 
property. 

By  the  decree  of  this  court,  of  the  11th  of  October,  1883,  it 
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was  adjudged  that  out  of  the  proceeds  of  the  sale  James  A. 
Frazier  was  entitled  to  he  paid  the  sum  of  $67,629.41  as  of 
October  1st,  1880.  This  sum  was  declared  to  be  a  lien  on  the 
property,  and  accordingly  the  deed  of  the  special  commissioner 
to  the  company  was  set  aside  and  annulled;  and  it  was  further 
decreed  and  ordered,  that  unless  the  company  should  pay  to 
Frazier,  within  a  specified  time,  the  sum  thus  ascertained  to  be 
due  him,  the  property  should  be  re-sold  to  pay  the  same. 

In  this  state  of  things,  it  is  now  insisted  by  C'ampbeirs  ad- 
ministrator that  inasmuch  as  the  bonds  of  the  company  were 
accepted  by  him  in  discharge  of  the  vendor's  lien,  in  the  belief 
that  the  deed  of  trust  to  secure  their  payment  constituted  the 
first  lien  on  the  property,  paramount  to  the  claims  of  all  other 
persons — which  expectation  has  been  disappointed — the  ven- 
dor's lien  ought  to  l)e  restored,  or  at  least  that  Frazier's  lien 
ought  to  be  postponed  to  that  in  favor  of  the  Campbell  estate. 

It  is  undoubtedly  true  that  a  court  of  ecpiity  will  never  com- 
pel a  vendor  to  pai*t  with  the  legal  title  until  the  purchase- 
money  has  been  paid,  or  the  lien  therefor  has  been  waived  or 
extinguished.  It  has  been  said  to  be  a  natural  equity,  that 
when  land  is  sold  it  nhould  stand  charged  with  the  unpaid  pur- 
chajfic-money,  and  that  a  couii:  of  cijuity  considei*s  a  debt  as 
never  discharged  until  it  is  paid  to  the  i)r()per  person  and  by 
the  proper  person.  2  Min.  Insts.,  190:  Tlw/Av  v.  Khutey,  3  Leigh, 
272;  Kni.^ehj  v.  WtlVnmi^,  3  Gratt.,  253;  Ytnurjj  v.  Maark,  15  Id., 
300;   Coirs  V.  Withers,  33  Id.,  186. 

But,  as  was  justly  observed  by  the  learned  judge  who  heard 
this  case  in  the  circuit  court,  persons  holding  liens  may  sur- 
render and  lose  tlieni  by  their  own  voluntary  act:  and  that  the 
vendor's  lien  in  the  present  case  has  been  waived  and  extin- 
guished there  can  be  no  doubt.  This  is  shown  by  the  agree- 
ment of  the  administrator  to  accept  the  mortgage  bonds  of  the 
company  in  satisfaction  of  the  lien,  his  subsequent  acceptance 
of  the  bonds,  and  his  receipt  in  full,  and  by  the  decree,  entered 
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without  objection,  directing  the  deed  of  the  Campbell  heirs  to 
be  delivered  to  the  purchaser. 

It  is  contended,  however,  that  the  relation  of  the  parties 
having  been  disturbed  by  the  decree  of  this  court,  the  vendor's 
lien  ought  to  be  kept  alive  to  prevent  injustice  to  those  whose 
claims  prior  to  that  decree  were  superior  to  those  of  James  A. 
Frazier. 

This  argument  in  a  court  of  eciuity  would  be  irresistible  if 
the  course  and  conduct  of  the  parties  in  changing  their  original 
position  had  been  in  any  way  influenced  by  him.  But  in  tnith 
it  was  not.  On  the  contrary  he  said  nothing  and  did  nothing 
by  which  directly  or  indirectly  the  parties  were  induced  to  act, 
or  by  which  he  ought  to  be  held  estopped  from  controverting 
their  claim  to  a  lien  paramount  to  his  own.  It  is  true  he  was 
originally  a  debtor  of  the  Campbell  estate  for  the  unpaid  pur- 
chase-money, and  that  after  the  sale  in  September,  1868,  when 
he  became  the  purchaser  of  the  property,  he  became  the  debtor 
of  all  the  parties  interested  in  the  property  or  in  the  proceeds 
of  sale.  But  this  relation  was  changed  when,  at  the  last  sale, 
in  June,  1880,  the  Rockbridge  Alum  Springs  Company  became 
the  purchaser,  for  a  sum  equal  to  that  due  by  him  on  account 
of  the  first  sale.  Then  it  wa«s,  iis  determined  by  the  decree  of 
this  court,  that  the  company  became  the  debtor,  and  he  a 
creditor  of  the  fund  to  an  amount  exceeding  $57,000.  It  is 
also  true  that  when  the  vendor's  lien  was  released,  he  was  sup- 
posed to  be  entitled  to  no  interest  in  the  property,  nor  to  any 
part  of  the  proceeds  of  sale.  But  it  is  equally  true  that  the 
parties  acted  with  knowledge  of  his  legal  right  to  appeal  from 
the  decrees  of  the  circuit  court,  and  therefore  took  upon  them- 
selves the  risk  of  an  appeal  and  its  consequences.  And  ha\'ing 
thus  acted  freely  and  voluntarily,  with  their  eyes  open,  and 
without  fraud  or  imposition  or  influence  of  any  kind  on  the 
part  of  James  A.  Frazier,  they  are  not  now  entitled  as  against 
bim  to  be  released  from  their  own  voluntary  contracts,  because, 
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in  the  light  of  subsequent  events,  those  contracts  were  incau- 
tiously and  injudiciously  entered  into. 

The  same  considerations  apply  with  equal  force  to  the  posi- 
tion of  Orson  Adams,  receiver,  a  judgment  creditor  of  John  T, 
Kandolph,  and  \nth  greater  force  to  that  of  Randolph  himself, 
The  former  agreed  to  accei)t  the  bonds  of  the  Rockbridge  Alum 
Springs  Company,  in  satisfaction  of  his  claims,  which  were  duly 
delivered  to  him,  whereupon  he  executed  a  receipt  in  full,  and 
assigned  his  claims,  without  recourse,  to  the  company.  The 
latter  became  one  of  the  incorporatoi's  in  the  company,  pursu- 
ant to  his  agreement  to  receive  it8  stock  in  satisfaction  of  his 
claims,  which  were  accordingly  transferred  by  him  to  the  com- 
pany. 

It  is  true,  that  in  the  opinion  of  this  court,  on  the  former  ap- 
I)eal,  it  was  said  that  the  charge  on  the  property  in  favor  of  the 
appellant  would  be  second  in  dignity  to  the  Campbell  lien  only, 
and  of  ecjual  dignity  with  the  Randolph  debt.  But  no  such  pro- 
vision is  contained  in  the  decree.  The  truth  is,  the  controversy 
was  virtually  between  the  ai)pellant,  on  the  one  hand,  and  the 
appellee,  William  Frazier,  on  the  other;  and  the  (juestion  was 
not  discussed,  nor  even  alluded  to,  in  the  arguments  of  counsel. 
Moreover,  the  record,  as  it  then  was,  while  it  pointed  to  the 
agreements  between  the  parties  to  surrender  their  liens  for  the 
bonds  and  stock  of  the  Rockbridge  Alum  Springs  Company, 
did  not  contain,  as  it  now  does,  the  report  of  the  commissioners 
of  sale,  and  tlie  accompanying  exhibits,  showing  those  agree- 
ments in  detail,  and  the  acU  and  receipts  of  the  parties  in  pur- 
suance thereof.  It  is  not  strange,  therefore,  that  the  question 
as  to  the  relative  priorities  of  the  liens,  should  not  have  received 
the  mature  consideration  of  the  court.  Now.  howe^'er,  the  fa:*^s 
very  fully  appear  in  the  record,  and  in  the  light  of  all  the  tacts, 
as  they  now  appear,  we  are  constrained  to  conclude  that  the  lien 
of  the  appellant  is  paramount  to  all  othei's;  and  that  it  is  so:  1. 
Because,  as  we  have  seen,  the  vendor's  lien  has  been  relinquished 
by  the  voluntary  act  of  the  parties  themselves;  and  2.  Because, 
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as  was  held  by  the  circuit  court,  "  the  liens  of  Randolph  and 
others,  in  like  case,  with  him  are  gone,  lost  and  merged  in  their 
new  attitude  of  share-holders  in  the  Rockbridge  Alum  Springs 
Company,"  which  is  now  the  debtor  no  less  of  James  A.  Fraz- 
ier than  of  Campbell's  administrator.  The  latter  proposition 
would  seem  to  be  self-evident 

The  next  question  was  raised  by  the  company.  It  contends 
that  its  contract  was  to  pay,  not  in  money,  but  in  the  claims  of 
various  parties  on  the  property,  and  that  it  cannot  therefore  be 
compelled  to  pay  in  money  any  part  of  the  price  for  which  it 
became  the  purchaser.  But  this  position  is  not  well  taken. 
The  decree  of  resale  directed  the  property  to  be  sold  for  money ^ 
on  the  terms  of  ten  per  cent,  of  the  purchase  money  to  be  paid 
in  cash,  the  residue  in  equal  installments  at  one,  two,  three, 
four  and  five  years,  respectively,  from  the  day  of  sale,  and  the 
purchaser  to  execute  bonds  for  the  deferred  payments,  with 
good  personal  security.  Tliese  terms  were  duly  advertised,  and 
at  the  sale,  with  the  exec  ption  of  a  small  tract  of  mountain 
land  of  comparatively  little  value,  the  property,  which  in 
1868  was  knocked  oif  to  James  A.  Frazier  for  $236,000,  was 
sold  to  Mason,  as  agent,  for  $134,000.  To  the  arrangement 
between  the  company  and  those  having  claims  against  the 
property,  the  court,  though  informed  of  it,  was  in  no  sense  a 
party.  And  hence  it  is  clear  that  the  obligation  of  the  com- 
pany was  to  pay  in  money,  and  could  not,  therefore,  be  dis- 
charged, without  the  sanction  of  the  court,  otherwise  than  by  a 
payment  in  money,  as  against  any  creditor  of  the  fund  without 
his  consent. 

In  this  connection,  the  case  of  Harman  v.  Jordan^  is  referred 
to  by  counsel.  That  case  was  decided  by  this  court  in  1872, 
but  was  never  reported,  nor  is  the  opinion  to  be  found  among 
the  records  of  th)e  court.  The  facts  in  this  case  were  substan- 
tially these:  Herman  was  decreed  to  be  entitled  to  a  debt 
amounting  to  $10,000,  which  constituted  the  first  lien  on  cer- 
tain property  of  which  he  afterwards  became  the  purchaser 
\  OL.  LXXX — 35 
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under  a  decree  of  the  same  court.  After  the  sale  it  was  deter- 
mined that  he  was  entitled  to  one-third  only  of  the  debt  in 
question.  Thereupon,  claiming  to  have  been  induced  bj-  the 
first  decree  to  buy  the  property,  and  to  bid  therefor  a  higher 
price  than  it  would  otherwise  have  brought,  he  insisted  that  he 
ought  to  be  released  from  his  bargain.  But  the  circuit  court 
held  otherwise,  and  on  appeal  the  decree  was  reversed;  this 
court  holding,  that  the  appellant,  the  purchaser,  ought  to  have 
the  option  of  haWng  the  sale  to  him  confirmed  or  set  aside, 
and  a  new  sale  ordered,  which  option  was  accordingly  tendered 
him. 

It  is  obvious  tliat  the  principle  on  which  that  cai^e  was  de- 
cided has  but  little  application  to  the  caae  in  hand.  Here  noth- 
ing was  adjudicated  in  favor  of  the  Kockbridge  Alum  Springs 
Company,  except  to  confirm  to  it  the  sale  that  had  been  made. 
The  price  at  which  it  obtained  the  property  was  reported  to  be 
a  fair  one,  though  greatly  less  than  the  sum  bid  for  it  at  the 
previous  sale.  And  if,  in  the  discharge  of  its  obligations,  the 
claims  of  ceitain  persons  supposed  to  be  good  were  used  as 
cash,  such  claims  were  assigned  and  accepted,  subject  to  the 
rights  of  the  appellant,  who,  being  no  party  to  the  arrangement, 
could  not  be  bound  thereby. 

The  next  (juestion  arises  on  the  present  appeal  from  the  de- 
cree of  July  3,  1884,  in  respect  to  the  Hendren  judgnient.  It 
appears  that  these  judgments  were  recovered  against  James  A. 
Frazier  and  William  Frazier  on  certain  negotiable  notes,  drawn 
by  the  former,  and  endorsed  as  surety  by  the  latter.  They  were 
paid  off  by  Hendren,  trustee,  in  a  certain  trust  deed  for  the 
benefit  of  William  Frazier's  creditors,  and  now  inure  to  the 
benefit  of  the  Rockbridge  Alum  Springs  Company.  They 
were  not  embraced  in  the  accounts  between  the  parties,  and 
consequently  were  not  and  could  not  have  been  passed  on  by 
this  court  on  the  former  appeal.  The  main  controversy  then 
related  to  the  transactions  of  William  Frazier  in  respect  to  the 
purcha^ic   and   management   of  the  springs  property,  and  as 


Digitized  by 


Google 


Frazier  v.  IIendren.  275 

Opinion. 

guardian  and  administrator.  The  decree  of  this  court  ascer- 
tained the  balance  due  the  appellant  on  account  of  those  trans- 
actions, and  directed  a  resale  of  the  propertj^  in  default  of  its 
payment. 

After  the  case  went  back  to  the  circuit  court,  the  judgments 
in  question  were  brought  in  by  petition  as  evidence  of  payment 
pro  tanto  of  the  sum  decreed  against  the  company,  and  were  al- 
lowed as  such.  So  far  as  the  record  discloses,  no  objection  was 
raised  by  the  appellant  as  to  their  validity  or  binding  force  and 
effect,  but  the  objection  to  their  allowance  as  a  credit  seems  to 
have  been  based  on  the  sole  ground  that  the  circuit  court  was 
charged  with  the  mere  ministerial  duty  of  entering  the  decree 
of  this  court,  and  nothing  more.  Under  these  circumstances, 
therefore,  the  validity  of  the  judgments"  and  their  assignment 
not  being  disputed,  they  were  properly  allowed  in  favor  of  the 
company.  The  property  of  the  company  was  ordered  to  be 
sold  only  in  the  event  it  should  fail  to  pay  off  the  lien  of  the 
api>ellant  within  a  specified  time;  and  it  ap]>earing  to  the  court 
that  to  the  extent  of  the  undisputed  judgments  that  lien  had 
been  discharged,  it  was  proper  that  the  company  should  be 
credited  accordingly.  And  in  so  decreeing,  the  circuit  couit 
did  not  depart  from  the  terms  of  the  mandate  of  this  court,  but 
proceeded  in  accordance  therewith. 

It  is  true  the  decree  of  this  court  settled  the  rights  of  the 
parties  as  to  the  sum  due  the  appellant,  and  left  nothing  on  that 
subject  to  be  adjudicated  by  the  circuit  court.  But  it  cannot 
be  contended  that  if,  after  the  entiy  of  that  decree,  the  com- 
pany had  fully  paid  the  appellant's  lien  in  laM^il  money,  it 
would  not  have  been  entitled  to  show  that  fact  to  the  circuit 
court  as  evidence  that  the  decree  had  been  satisfied.  And  if 
not,  why  should  it  not  be  entitled  to  the  benefit  of  undisputed 
offsets  as  equivalent  to  payment  in  part?  There  is  no  distinc- 
tion in  principle  between  the  two  cases,  and  the  decree  of  the 
circuit  court  is  therefore  plainly  right. 

The  appellant,  however,  now  contends  that  at  the  time  the 
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judgments  were  recovered,  and  afterwards  when  they  were 
paid  off  by  Hendren,  trustee,  William  Frazier  was  indebted  to 
him  in  a  sum  in  excess  of  the  aggregate  amount  of  the  judg- 
ments, apart  from  the  sum  decreed  in  his  favor  against  William 
Frazier  by  this  court,  and  that  the  fact  is  apparent  from  the  re- 
cord as  it  was  on  the  former  appeal.  On  the  other  hand,  it  is 
contended  that  by  reason  of  a  clerical  error  in  the  accounts  as 
they  appear  in  the  record,  amounting  to  the  principal  sum  of 
$1,000,  and  other  credits  to  which  those  representing  by  assign- 
ment the  interest  of  William  Frazier  are  entitled,  the  balance 
so  decreed  is  in  excess  of  the  correct  amount  due  the  appellant. 

In  the  opinion  of  the  court  on  the  former  appeal,  it  wa«  said, 
that  a  sum  exceeding  $57,629.41  was  due  the  appellant,  but  for 
reasons  then  stated  the -sum  decreed  in  his  favor  was  limited  to 
that  sum.  We  are  of  opinion  that  by  that  decree  substantial 
justice  has  been  done  the  parties,  and  that  there  is  no  reason 
for  altering  it,  except  in  respect  to  the  payment  of  costs.  The 
controversy,  as  before  said,  was  between  the  appellant,  on  the 
one  hand,  and  William  Frazier,  and  those  claiming  under  him, 
on  the  other.  The  decree,  however,  imposed  costs  on  the  aj.>- 
pellees  generally,  thus  doing  injustice  to  those  of  the  appellees 
who  were  not  contesting  the  claims  of  the  appellant.  It  will, 
therefore,  be  amended  in  this  particular,  and  the  costs  will  be 
decreed  against  William  Frazier  and  Hendren,  trustee. 

Objection  is  also  made  to  the  last  of  the  decrees  appealed 
from  in  respect  to  the  appointment  of  commissioners  of  sale. 
The  appellant  complains  that  a  majority  of  the  commissioners 
are  counsel  in  the  cause,  representing  interests  hostile  to  his 
own.  But  this  objection  is  not  well  founded,  in  view  of  the 
number  of  parties  having  separate  and  distinct  interests,  and 
the  further  fact  that  of  the  five  commissioners  two  are  the  coun- 
sel of  the  appellant. 

We  are,  therefore,  of  opinion  to  amend  the  decree  of  this 
court  in  the  particular  indicated,  and  to  affiiTn  the  decrees*  of 
the  circuit  court. 
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Fauntleroy,  J.,  and  Richardson,  J.,  concurred. 
Lacy,  J.,  dissenting,  said: 

I  dissent  from  the  opinion  of  the  majority.  The  effect  of 
the  majority  opinion  is  to  destroy  the  vendor's  lien  of  the 
Campbells.  James  Campbell  sold  the  property  in  question  to 
Booth,  Anderson  and  Christian,  and  retained  the  title.  Fra- 
zier's  father,  John  W.  Frazier,  bought  this  property  of  the  said 
Booth,  Anderson  and  Christian,  and  the  title  was  still  reserved 
in  the  Campbells.  The  purchase  money  has  never  been  fiilly 
paid  to  the  said  Campbells,  and  one  of  their  vendees  cannot 
claim  any  title  to  this  property  superior  to  theirs  until  he  has 
paid  the  purchase  money.  When  John  W.  Frazier  bought  of 
the  vendees  of  the  Campbells,  he  sold  one-fourth  of  the  same 
to  Wm.  Frazier,  his  brother,  and  one-fourth  to  J  no.  T.  Ran- 
dolph, who  is  his  kinsman,  retaining  one-half  himself  His 
one-half  descended  to  his  son,  James  A.  Frazier,  who  was  an 
infant  of  tender  years  at  the  time  of  his  father's  death.  Wil- 
liam Frazier  assumed  the  position  of  guardian  for  James,  and 
administrator  of  John  W.,  deceased,  and  assumed  control  of 
the  Rockbridge  Alum  Springs  as  surviving  and  managing  part- 
ner, and  held  the  two  last  named  positions  for  many  years — 
having  soon  been  removed  as  guardian. 

The  opinion  rendered  at  the  first  hearing  of  this  case,  re- 
ported in  77  Va.  Rep.  775,  sets  forth  how  James  F.  suffered  at 
the  hands  of  this  managing  partner,  and  administrator  of  his 
father,  and  upon  a  correction  of  errors  a  sum  due  to  William 
Frazier  was  subjected  to  compensate  James  A.,  and  a  sale  of 
the  property  ordered  to  pay  it;  and  the  lien  which  William 
Frazier  or  his  assignees  had,  retained  for  the  benefit  of  James 
A.  Frazier.  But  there  was  no  controversy  between  James  A. 
Frazier  and  the  Campbells;  their  lien  as  the  original  vendors 
was  respected,  so  far  as  it  remained  unpaid,  and  held  to  be  the 
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first  lien  on  the  property,  and  the  liens  of  Randolph  and  James 
A.  Frazier  were  recognized  as  standing  upon  an  equal  footing. 
And  this  was  inevitable,  because,  in  all  the  assignment  of  errors 
here,  and  in  all  the  long  litigation  between  the  two  Fraziers, 
there  had  never  been  any  hint  of  ai^y  denial  of  the  right  of  the 
Campbells  to  have  payment  of  their  money,  for  which  their 
property  hiid  been  sold,  before  the  purchaser  could  demand  the 
title  to  it;  and  there  was  no  hint  of  any  dispute  with  Randolph; 
he  had  never  been  administrator  of  John  W.  Frazier,  nor 
managing  partner;  he  was  simply  one-fourth  owner,  as  AV'illiani 
Frazier  was,  and  James  A.  Frazier,  claiming  under  his  father, 
was  one-half  owner. 

But  we  have  now  arrived  at  a  point  when  we  are  told  that 
the  Campbells  have  lost  their  lien,  and  Randolph  his.  How? 
If  John  W.  Frazier  were  alive,  under  whom  alone  James  A. 
has  any  rights,  Campbell  would  hold  the  prior  lien,  mjaiust 
which  John  W.  Frazier  could  offset  nothing,  because  he  had 
no  rights  except  and  uvder  it,  as  Campbell's  vendee,  and  when 
the  Campbell's  lien  was  paid,  Frazier  would  have  what  Camjv 
bell  formerly  had,  by  reason  of  his  purchase  of  the  same. 

But  we  are  told  the  Cyampbell  debt  is  not  extinguished,  but 
the  lien  is  gone,  and  James  A.  Frazier,  his  vendee,  has  come 
to  hold  a  lien  superior  to  bis  vendor's  lien;  that  is,  something 
superior  to  the  source  of  his  title.  He,  or  bis  father,  bought 
what  the  Campbells  had,  at  an  agreed  price;  the  price  has 
never  been  paid,  but  he  has  what  he  bought,  without  paying 
the  purchase  price,  and  the  Campbells  have  not  the  price  at 
which  they  sold  their  property,  but  something  else,  which 
is  inferior  to  what  Frazier  has  fallen  heir  to,  by  a  sort  of  law 
legerdemain.  How  did  Frazier  manage  to  get  his  position,  and 
that  of  the  Campbells,  his  vendors,  thus  shifted?  Once  their 
positions  were  undisputed,  and  Cami>bell  was  the  owner  of  the 
property,  and  Frazier  had  no  concern  with  it. 

But  the  Campbells  sold  their  property,  and  retained  the  title 
until  the  purchase  money  had  been  paid  in  ftiU  ;  the  purchase 
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money  haft  never  been  paid  in  full;  and  the  Campbells  have 
never  released  their  lien  to  Frazier.  The  opinion  of  the  major- 
itj'  points  out  how  this  transformation  haw  been  effected. 

Let  us  look  at  it!  The  springs  were  sold  for  division  and 
distribution.  James  A.  Frazier  became  the  i)urchaser  and  paid 
his  one-half  interest  credited  to  him.  lie  was  unable  to  pay 
for  the  property,  and  it  wa^  resold  and  bought  by  C.  R.  Mason, 
who  sold  to  the  Rockbridge  Alum  Springs  Company.  The  cir- 
cuit court  confirmed  the  sale,  and  the  Campbells  took  for  their 
first  lien,  from  this  company,  first  mortgage  bonds  on  the  prop- 
erty. The  other  parties  in  interest  took  shares  of  stock  for 
their  respective  interests,  and  the  sale  being  confirmed,  and  the 
proceeds  thus  distributed,  the  cause  was  removed  from  the 
docket.  James  A.  Frazier  appealed,  and  this  court,  proceeding 
to  correct  errors  assigned  and  complained  of  against  him  in  the 
settlements  between  his,  and  his  uncle  William's  interest,  decid- 
ed in  effect  that  the  share  which  his  father's  administrator  had 
in  the  sales  to  the  Rockbridge  Alum  Springs  Company  belong- 
e<l  to  James  A.  Frazier,  because  of  errors  in  the  settlements 
between  them ;  and  limited  the  amount  of  his  recovery  to  the 
prerise  and  exact  amount  due  AVilliam  Frazier  from  the  Rock- 
bridge Alum  Springs  Company,  and  decreed  that  it  should  be 
a  lien  on  the  property  second  only  to  the  Campbell  lien,  and  of 
eijual  dignity  with  the  Randolph  lien ;  that  is,  that  it  occupied 
precisely  the  same  relative  position  as  to  Campbell  and  Ran- 
dolph which  William  Frazier's  interest  did,  and  which  John  W. 
Fmzier's  interest  did.  The  litigation  wa^  between  James  and 
William  Frazier,  and  whatever  restitution  was  to  be  nuide  to 
James  Frazier  was  to  be  taken  out  of  the  interest  of  the  person 
at  whose  hands  he  had  suffered  injury.  I  thought  then  and  I 
think  now  this  was  just.  But  it  has  been  strenuously  argued 
here  by  the  counsel  for  James  Frazier  that  such  is  the  deprecia- 
tion of  the  property  in  question,  that  at  a  sale  now  it  will  sell 
for  but  little  more  than  enough  to  pay  the  vendor's  lien  of  the 
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Campbells.  This  ought  not  to  be  considered  in  the  determina- 
tion of  this  ease. 

It  must  be  remembered  that  the  Rockbridge  Alum  Springs 
Con^pany  did  not  contract  to  pay  William  Frazier  money  for  his 
interest,  nor  did  it  agree  to  pay  money  to  the  Campbells.  The 
agreement  was  that  the  creditors  of  James  A.  Frazier^  other  than 
the  Campbells,  should  associate  themselves  together  and  buy  the 
property,  the  Campbells  to  receive  first  mortgage  bonds  of  the 
company,  delivering  their  deed  to  the  said  company;  and  it  is 
thus  claimed  that  they  relinquished  their  lien  to  the  company. 
But  they  have  not  released  it  to  William  nor  to  James  Frazier. 
It  is  the  first  lien  now  on  the  property  in  the  hands  of  the  com- 
pany, and  where  the  shares  of  stock  of  William  Frazier  are  can- 
celled by  order  of  this  court,  and  money  in  equal  amount  decreed 
to  be  paid  to  James  Frazier  by  the  company,  which  is  something 
the  company  never  agreed  to  pay  William  Frazier  or  any  body 
else,  and  held  to  be  a  lien  on  the  property;  how  vdW  the  court 
manage  to  hold  up  the  Campbell  lien  long  enough  to  put  the 
Frazier  lien  under  it? 

Is  there  any  equitable  principle  upon  which  this  can  be  done, 
other  than  some  equity  which  will  afliect  the  Canipbells  as  be- 
tween themselves  and  the  Fraziers?  I  think  not!  How  can 
Frazier  claim  to  hold  the  property  of  the  Campbells  without 
paying  for  it,  by  asserting  that  somebody  else  bought  it  and  did 
not  pay  for  it  ? 

All  this  is  an  unfounded  contention.  The  Campbells  deliv- 
ered their  deed  to  this  purchaser  at  this  judicial  sale  upon  con- 
difion^  that  their  first  lien  was  preserved,  and  the  sale  confirmed 
to  the  purchaser  as  nuuie.  This  court  sitting  upon  the  cause 
precisely  as  the  circuit  court  did,  and  proceeding  to  enter  such 
decree  as  the  circuit  court  ought  to  have  entered,  cannot  say 
that  it  will  defeat  the  condition  upon  which  the  Campbell  deed 
was  delivered;  and  while  the  court  puts  it  out  of  the  power 
of  the  purchaser  to  comply  on  its  part  with  the  condition,  by 
setting  up  another  first  lien  never  contemplated  between  the 
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parties,  and  yet  hold  on  to  the  deed  of  the  company,  not  for 
the  henefit  of  the  purchaser  to  whom  it  was  thus  deUvered, 
because  if  for  its  benefit,  it  is  still  the  first  lien  on  the  property, 
but  for  the  benefit  of  a  i>arty  to  whom  the  Campbells  never 
owed  a  dollar  in  this  whole  controversy,  but  whose  creditors 
they  are,  now  a*^  ever;  for  it  is  not  pretended  that  either  Frazier 
has  paid  them  the  purchase  money  due  them. 

It  is  erroneous  to  speak  of  the  lien  of  the  Campbells  being 
lost,  gone  and  extinguished.  It  has  never  been  so  extinguished 
by  any  act  of  theirs,  and  certainly  never  in  favor  of  Frazier,  for 
whose  benefit  it  is  now  used. 

What  has  been  said  applies  by  similar  reasoning  to  the  Ran- 
dolph interest.  If  Frazier  has  acquired  a  lien  superior  to  Ran- 
dolph's, how  did  he  get  it?  Not  by  any  act  of  these  parties. 
They  once  held  shares  of  equal  dignity,  and  were  co-partners. 
The  sale  at  which  this  purchaser  bought  was  a  sale  to  pay  the 
amoiuits  due  by  James  Frazier,  as  purchaser,  to  Randolph,  and 
thus  his  obligation  to  pay  William  Frazier  has  been  extinguished 
by  a  counter  claim.  But  how  did  he  extinguish  his  obliga- 
tion to  pay  Randolph  his  share?  He  has  never  done  so  at  all. 
It  has  never  been  pretended  in  this  suit  that  Randolph  owed 
him  anything;  and  how  does  he  get  released,  in  the  fii'st  place, 
from  the  obligation  to  pay  Randolph  his  share  of  the  property 
by  showing  oftsets  against  William  Frazier?  In  the  second 
place,  how  does  he  get  a  prior  lien  on  this  property,  as  to  Ran- 
dolph, by  any  recasting  of  accounts  between  him  and  somebody 
else? 

WTien  the  Rockbridge  Alum  Springs  Company  purchased 
this  property,  it  was  if)  effect  a  purchase  by  the  creditors,  who 
agreed  to  hold  shares  of  joint-stock  in  the  like'  proportions  and 
relations  as  their  debts  stood.  The  Campbells  agreed  to  deli- 
ver their  deed  to  the  property,  upon  the  condition  that  their  first 
lien  was  preserved  to  them  in  the  form  of  first  mortgage  bonds 
of  the  company.  If  this  arrangement  was  erroneously  sanc- 
tioned by  the  circuit  court,  and  this  court  feels  called  upon  to 
Vol.  lxxx — 36 
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set  aside  the  arrangement,  as  made,  should  not  the  parties  be 
restored  to  tlie  status  quo  f  Can  it  be  set  a«ide  upon  any  other 
terms? 

Did  the  circuit  court  have  any  power  or  authority  at  that  time 
to  compel  the  parties  to  make  any  other  contract  than  such  as 
they  agreed  to  make?  And  if  not,  can  this  court  now  do  it, 
and  say  it  is  proceeding  to  enter  such  decree  as  the  circuit  court 
ought  to  have  rendered?  If  at  that  time  the  circuit  court  had 
substituted  James  Frazier  to  the  rights  and  interests  of  William 
Frazier,  as  this  court  has  since  done,  and  James  Fmzier  had 
declined,  as  he  now  declines,  to  receive  shares  of  stock  for  his 
share  of  the  fund,  the  circuit  court  could  not  have  compelled 
him  to  do  so,  and  this  court  cannot  now  compel  him  to  do  so 
against  his  consent. 

But  if  he  had  refused  to  unite  with  the  others,  the  transac- 
tion would  have  failed  altogether,  and  the  circuit  court  could 
not,  as  this  court  cannot  now,  compel  the  others  to  go  into  the 
arrangement  against  their  consent,  then  the  sale  could  not  have 
been  made  by  the  circuit  court,  as  it  was  made,  and  this  court 
cannot  now  say  that  the  circuit  court  should  have  so  decreed, 
and  cannot  so  decree,  saying  this  court  is  now  proceeding  to 
enter  such  decree  as  the  circuit  court  should  have  entered,  be- 
cause the  circuit  court  could  not  have  entered  any  such  decree 
by  any  possible  view  of  the  case. 

What,  then,  if  the  circuit  court  had  done  what  this  court  has 
since  declared  it  should  have  done,  and  put  James  Frazier  into 
the  place  of  William  Frazier,  at  that  time  would  have  been  a 
proper  decree  for  the  circuit  court  to  have  entered?  Answer 
that  ([Uestion,  and  you  have  the  answer  to  the  question :  what 
decree  should  this  court  now  enter  here? 

James  Frazier,  thus  enlarged  by  the  recovery  from  William 
Frazier,  would  have  stood  before  the  court  as  the  purchaser  of 
the  Si>rings,  owing  $132,000,  less  $57,629.41,  that  is,  $74,370.59, 
and  the  owner  of  the  Springs  when  that  was  paid.  If  he  could 
have  sold  the  Springs  for  $132,000,  he  would  have  been  enti- 
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tied  to  keep  the  $57,629.41,  and  been  obliged  to  pay  to  Camp- 
bell, Randolph  and  others,  $74,370.59.  If  neither  this,  nor  any 
other  purchaser  had  apf)eared,  the  court  ought  to  have  made 
the  sale,  to  satisfy  the  debt  of  $74,370.59  still  unpaid  of  the 
purchase  money  due  by  James  Frazier,  out  of  which  the  Camp- 
bells would  have  been  JirM  paid.  If,  however,  this  agreement 
had  then  been  entered  into  by  the  parties,  it  should  have  been 
enforced  by  the  court,  but  enforced  as  made.  The  circuit  court 
had,  and  this  court  has,  the  power  to  enforce  no  contract  except 
such  as  the  parties  thereto  entered  into  and  agreed  to. 

That  court  had,  and  this  court  has,  no  power  to  make  a  con- 
tract for  these  parties.  This  cannot  be  denied.  It  may  then 
be  a^iked,  did  these  parties,  first  oi^  la.st,  at  any  time  whatever, 
make  the  contract  set  up  for  them  in  the  decision  of  the  major- 
ity? If  so,  when  and  how  did  the  Rockbridge  Alum  Springs 
Company  ever  agree  to  pay  James  Frazier  or  AVilliam  Frazier, 
or  any  other  i)erson,  $57,629.41  in  money?  Xever,  anywhere^ 
ut  any  time.  When  did  the  Campbells  ever  agree  with  any 
[Kjrson  to  release  their  first  lien  on  this  property;  if  so,  to 
whom  an<l  when?  They  contracted  for  the  lien  of  first  mort- 
gage bonds;  the  otlier  parties  all  agreed  to  preserve  their  lien 
thus.  But  this  court  now  says  that  the  circuit  court  ought  to 
have  entered  a  decree  to  put  their  vendee  in  their  lien  and 
stead  as  to  their  own  pro] >erty,  without  the  payment  on  his  part 
of  the  purchase  money. 

In  writing  and  delivering  the  opinion  of  this  court  at  the 
first  hearing,  concurred  in  by  all  the  judges,  I  used  plain  words 
to  iA\o\\  my  meaning  on  this  point,  declaring  that  tlie  lien  of 
James  A.  Frazier  ''was  second  only  to  the  Cami>bell  lien,  and 
of  equal  dignity  with  the  lien  of  Jno.  T.  Randolph."  That  is, 
what  waj^  found  due  to  him  was  due  to  him,  exactly  as  what 
was  due  to  William  Frazier  was  due  to  him,  and  that  it  was 
due  to  him  just  as  his  original  interest  was,  that  is  subordinate 
to  his  vendor's  claim  against  him. 

This  court  has  the  power  to  set  aside  that  decree  and  opinion 
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as  erroneous,  a  re-hearing  having  been  asked  within  the  pre- 
scribed time.  Whatever  errors  are  therein  should  be  corrected, 
but  there  is  no  opportunity  to  base  one  upon  the  other,  for  both 
are  recorded  and  speak  for  themselves.  The  wrongs  of  James 
A.  Frazier  are  properly  redressed  only  against  the  party  by 
whom  he  has  suffered  injury  or  loss;  but  as  against  the  Camp- 
bell and  the  Randolph  claims,  &c.,  he  has  assei^ted  no  wrong 
and  asked  no  redress. 

The  purchase  of  C.  R.  Mason  was  upon  an  arrangement 
with  the  creditoi^  and  persons  in  interest  other  than  James  A. 
Frazier.  I  dissent  from  the  opinion  in  so  far  as  it  holds  Mason 
a  mere  nominal  actor  upon  the  scene.  Whatever  his  first  con- 
nection wdth  the  case,  he  bought  the  property  at  a  price  certain 
but  little  over  half  of  what  James  A.  Frazier  had  bought  it  at 
some  years  before.  That  sale  was  to  compel  James  A.  Frazier 
to  make  good  his  purchase,  or  suffer  a  sale  of  the  premises. 
Why  should  not  the  same  rule  of  procedure  and  of  res}x>n8i- 
bility  attach  to  Mason  as  to  James  A.  Frazier,  with  whom  he 
had  made  no  arrangement  for  his  share?  Mason  bought  the 
property,  and  the  court  confirmed  it  to  him. 

Xow,  if  Mason  paid,  by  an  arrangement,  the  debts  of  all  the 
parties  in  interest  by  getting  up  a  company  and  taking  some 
stock,  and  paying  off  in  stock,  except  the  Campbells,  who  did 
not  tiike  stock,  and  James  A.  Frazier,  who  did  not  take  any 
thing,  but  got  a  decree  of  this  court  for  what  was  supposed  to 
belong  to  William  Frazier,  why  should  not  Mason  be  held  re- 
sponsible, so  far  as  he  agreed  to  be  held,  for  $134,000,  part  to 
the  Campbells  in  first  mortgage  bonds,  stock  to  those  who 
agreed  to  take  stock,  and  money,  or  what  he  could  use,  to  satisfy 
James  A.  Frazier's  interest;  and  if  a  re-sale  is  necessary,  why 
is  not  Mason  bound  to  make  good  his  $134,000,  or  pay  the  dif- 
ference. He  did  not  make  any  arrangement  with  James  A. 
Frazier.  He  agreed,  so  far  as  James  A.  Frazier  is  concerned, 
to  pay  $134,000  for  the  property;  and  upon  a  re-sale  he  should 
have  credit  for  the  interests  he  had  paid,  or  which  the  Rock- 
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bridge  Alum  Springs  Company,  his  substitute,  has  paid,  and  be 
charged  \iath  the  residue  for  which  the  property  is  responsible. 

As  to  Randolph,  and  others  situated  like  he  is,  if  the  pur- 
chase of  the  company  stands,  he  has  taken  stock,  but  if  this 
court  overturns  and  destroys  the  company,  so  that  there  is  no 
company,  then  his  rights  survive  against  the  Springs  property; 
and  if  Mason  is  protected  as  to  his  share,  it  is  solely  because  of 
some  contracts  which  they  have  mutually  made. 

But  as  the  Campbells  never  agreed  to  take  ^ny  thing  but  a  first 
lien,  they  still  have  it.  So  James  A.  Frazier,  who  never  agreed 
to  take  anything  but  money  for  his  share,  and  stood  off  upon 
his  legal  rights,  as  he  had  a  right  to  do,  so  his  interest,  as  as- 
certained in  this  court,  survives  to  him,  and  his  interest  is  due 
to  him  without  any  reference  to  what  was  the  convention  be- 
tween Mason  and  William  Frazier.  Mason  was  his  security  on 
the  first  purchase,  and  when  their  interests  became  divergent. 
Mason  had  a  right  to  look  out  for  himself,  and  buy  at  $1.^*4,000 
the  same  property  James  A.  Frazier  had  bought  at  $232,000  a 
few  years  before. 

James  A.  Frazier  could  demand  only  his  legal  rights,  and 
these  being  ascertained  without  a  sale,  his  interest  would  be 
cre<lite(l  to  him  as  purchaser,  but  after  a  sale,  become  part  of  the 
])urchase  money,  and  are  due  by  the  purchaser  to  the  person  to 
whom  it  is  due;  and  if  C.  R.  Mason  is  held  to  be  bound  for  the 
amount  due  James  A.  Frazier,  it  must  be  inside  of  and  in  ac- 
cordance with  the  terms  of  his  purchase. 

I  think  the  settlements  between  James  A.  and  Wm.  Frazier 
in  this  court  on  the  former  appeal  were  final  as  between  them, 
and  that  the  circuit  court  erred  in  allowing  the  account  to  be 
re-opened  for  items  claimed  to  be  omitted. 

The  decision  as  to  costs  in  this  case  is  a  solecism.  If  the 
parties  were  not  interested  in  the  appeal,  let  it  be  explained 
how  they  lost  their  interest  by  the  ai)peal.  They  were  not  pro- 
|>erly  held  liable  for  costs,  because  they  were  not  contesting  the 
claim  of  the  appellant,  and  so  they  must  not  pay  any  part  of 
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the  costs;  but  yet  the  efteet  of  the  decree  in  the  suit  in  which 
they  were  paiiies,  only  nominally,  is  to  deprive  them  of  their 
entire  interest  in  the  property.     This  I  say  is  a  solecism. 

I  dissent  from  the  opinion  entirely,  on  every  point.  I  have 
thus  briefly  written  out  my  \'iew8  in  the  case  that  my  attitude 
may  be  understood  when  the  two  appeals  are  considered  to- 
gether. I  feel  that  my  \new8  are  correct  and  just  to  all  the 
parties  in  interest,  so  that  each  party  may  stand  by  the  conse- 
quences of  his  own  contract  and  no  other. 

Decree  amended  and  affirmed. 
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Barbour   v.   The  Commonwealth. 
March  12th,  1885. 

1.  Witnesses  -  Disqualification.— Conviction  of  petit  larceny  does  not  in 

this  State  disqualify  one  as  a  witness. 

2.  Idem — Impeachment. — A  witness  cannot  be  impeached  by  proof  of  par- 

ticular acts  and  offences  committed  by  him. 

3.  Criminal  Practice — ^z^zflVwr^.— Evidence  that  the  hands,  knife,  &c.,  of 

the  prisoner  were  smeared  with  blood  immediately  after  the  homicide, 
is  admissible,  though  there  was  no  chemical  analysis. 

4.  Idem — Idem — Cumulative. — After  the  argument  has  commenced  it  is  too 

late  to  admit  mere  cumulative  evidence. 

5.  Idem — Counsel— Prisoner's  Statement.— Much  latitude  is  allowed  counsel 

in  argument,  but  they  should  not  relate  to  the  jury  the  prisoner's  ver- 
sion as  the  statement  of  the  acatsed^  where  the  latter  could  not  himself 
testify. 

6.  Idem— Ow^  at  bar. — The  facts  exhibit  a  case  of  murder  in  the  first 

degree. 

Error  to  judgment  of  circuit  court  of  Albemarle  county 
rendered  May  17th,  1884,  and  .sentencing  to  death  by  hanging, 
one  Joseph  Barbour,  who  had  been  found  guilty  of  murder 
ill  the  first  degree,  by  the  verdict  of  the  jury  upon  the  trial  of 
an  indictment  for  the  murder  of  one  Randall  Jackson. 

Opinion  states  the  c*ase. 

Davis  Jr  Hannan.,  for  the  plaintift'  in  error. 
AUomey-General  F,  S,  Blah\  for  the  commonwealth. 
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Lacy,  J.,  delivered  the  opinion  of  the  court. 

This  is  a  writ  of  error  to  a  judgment  of  the  circuit  court  of 
Albemarle  county,  rendered  at  the  May  term  1884.  The  plain- 
tiff in  error  was  indicted,  tried  and  convicted  of  murder  in  the 
first  degree,  for  the  killing  of  Randall  Jackson  on  the  17th  day 
of  November,  1888. 

Upon  his  arraignment  in  the  county  court,  the  plaintiff  in 
error  elected  to  be  tried  in  the  circuit  court,  in  which  court  he 
was  tried  accordingly.  Upon  the  trial  numerous  exceptions 
were  taken  to  tlie  rulings  of  the  circuit  court.  The  first  excep- 
tion, and  first  assignment  of  error  here,  was  as  to  the  admissi- 
bility of  the  evidence  of  Robert  Lewis,  the  only  witness  to 
the  killing.  The  objection  to  the  admission  of  the  testimony 
of  Robert  Lewis  was  based  upon  the  fact  that  he  had  been  con- 
victed of  petit  larceny,  and  the  record  of  the  conviction  was 
offered  to  sustain  the  objection;  but  the  court  rejected  the 
record  of  the  conviction  of  the  said  witness,  and  admitted  him 
to  testify  in  the  ca^e.  This  is  the  question  to  be  disposed  of 
first  in  this  case  here.  Does  a  conviction  of  petit  larceny  dis- 
qualify a  witness  from  testifying  in  any  fiiture  case? 

By  the  common  law  a  person  convicted  of  an  infamous  of- 
fence was  incompetent  afterwards  to  be  a  witness.  These 
offences  were  treason,  felony,  and  all  offences  founded  in  fraud, 
and  which  come  within  the  general  notion  of  the  crimen  falsi  of 
the  Roman  law. 

Mr.  Bishop  says,  speaking  of  this  incapacity  of  a  witness 
because  of  conviction  of  an  offence  deemed  infamous:  "As  a 
consequence  of  the  final  judgment  for  treason,  or  felony,  or  any 
misdemeanor  of  the  sort  known  by  the  tenn  (Timen  falsi^  whereof 
all  are  commonly  called  infamous  crimes,  we  have  the  doctrine 
that  persons  convicted  of  any  of  these  are  not  permitted  to 
testify,  when  objected  to,  as  witnesses  in  our  courts.  They  are 
supposed  to  be  so  regardless  of  truth  that  it  would  be  unjust  to 
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compel  litigants  to  suffer  from  what  they  assert  even  under 
oath.  Some  embarrassment  attends  the  attempt  to  particular- 
ize the  crimes  which  are  infamous  within  this  rule.  Larceny 
is,  because  it  is  a  felony;  so  is  the  knowngly  receiving  of  stolen 
goods;  and  so,  at  the  common  law,  is  even  petit  larceny. 

"  Larceny,  such  as  is  known  as  grand  larceny,  is  a  felony,  and 
petit  larceny  is  a  misdemeanor;  but  before  this  distinction  was 
recognized  between  grand  and  petit  larceny,  a  party  convicted 
of  petit  larceny  was  competent  in  England  by  the  statute  of 
Slst  Greorge  HI,  chapter  35.  And  this  distinction  between 
grand  and  petit  larceny  is  now  well  established  by  statute 
in  many  states,  which  render  the  crime  of  petit  larceny  no 
longer  infamous." 

Mr.  Bishop,  in  referring  to  this  change  of  the  rule  as  to  petit 
larceny  in  some  of  the  states,  by  operation  of  statutes  which 
renders  that  crime  no  lonjjer  infamous,  cites  the  decisions  of 
the  courts  of  New  York,  Indiana,  Kentucky  and  Virginia. 
Citing  upon  this  question  the  case  in  this  court  of  Uhl  v. 
The  CommomteaKh,  6  Gratt.,  706.  In  that  case  the  circuit  court 
rejected  the  e\ndence  of  the  former  conviction  of  the  witness  for 
petit  larceny,  and  permitted  him  to  testify;  and  in  that  case 
this  court  refused  the  writ  of  error  asked  for.  But  there  is  no 
opinion  filed. 

The  effect  of  that  decision,  it  is  claimed,  is  weakened  by  the 
fiau?t  that  the  con\action  for  petit  larceny  of  the  witness  was  in 
another  state;  but  the  decision  does  not  appear  to  rest  upon 
that  ground,  because  throughout  our  laws  convictions  in  other 
states,  anywhere  in  the  United  States,  are  expressly  recognized, 
it  T)eing  pro\nded  that  a  conviction  of  a  person  of  petit  larceny, 
formerly  convicted  in  the  United  States,  &c.,  shall  be  punished, 
&c. 

In   the   state  of  Maryland  there   are   numerous  decisions, 

ancient  and  modem,  enforcing  this  incapacity  to  testify  upon 

convictions  in  other  states  and  countries,  and  upon  reason  it 

would  seem  that  a  person  would  be  as  much  degraded  by  con- 
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viction  of  an  infamous  offence  in  one  state  as  in  any  other. 
The  courts  have  not  uniformly  decided  this  question  the  same 
way.  In  some  states  the  conviction  in  another  state  is  not  re- 
cognized in  the  determination  of  this  question. 

UJiVs  case  was  decided  in  1849,  and  the  Statute  of  1847-8 
provided  for  the  cases  in  which  conWction  for  infamous  offences 
should  disqualify  a  witness.  It  is  there  provided,  that  "  a  per- 
son convicted  of  felony  shall  not  be  a  \Wtne8s,  unless  he  has 
been  pardoned  or  punished  therefor,"  &c. 

Offences  punishable  by  death  or  confinement  in  the  peniten- 
tiary under  our  law  are  declared  to  be  felonies.  All  other 
offences  of  every  sort  are  grouped  together  by  the  legislature 
and  called  misdemeanors.  Petit  larceny  is  a  misdemeanor,  the 
punishment  of  which  is  prescribed  by  statute,  and  by  express 
enactment  of  the  law  it  can  be  punished  in  no  other  way  than 
as  is  prescribed  by  statute. 

The  common  law  rule  as  to  dis(pialification  of  a  witness,  on 
account  of  previous  conviction  of  an  infamous  offence,  has  been 
suspended  in  this  state  by  statutory  enactments,  as  indeed  it 
has  been  to  a  great  degree  in  England  by  acts  of  l^^rliament; 
and  while  it  is  otherwise  in  some  of  the  states,  in  Virginia  a 
conviction  for  petit  larceny  does  not  disqualify  a  witness  from 
appearing  as  such  in  a  case,  and  the  circuit  court  having  pro- 
perly so  decided,  the  first  exception  must  be  overruled. 

As  to  the  second  exception,  the  attempt  of  the  plaintiflT  to 
impeach  the  witness,  by  pro\nng  particular  acts  and  oflTences, 
committed  by  him,  was  properly  overruled  by  the  circuit  court 
and  his  efforts  properly  limited  to  proof  of  general  character 
for  truth,  etc. 

The  hand  of  the  a<'cused  appearing  inmiediately  after  the 
homicide  to  be  stained  on  the  inside  and  the  outside,  and  daub- 
ed between  the  fingers  with  blood,  and  the  knife  in  his  pocket, 
with  which  the  killing  was  done,  being  smeared  \nth  blood,  so 
that  it  came  off*  on  the  hands  of  all  who  touched  it;  the  evi- 
dence of  these  facts  was  properly  adniitted,  without  any  chemi- 
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cal  analysis  to  ascertain  the  obvious  and  indubitable  fact  that  it 
was  blood,  and  not  simply  something  else  that  looked  red,  and 
looked  liked  blood  without  really  being  blood. 

The  offer  to  re-open  the  evidence  and  introduce  a  witness  to 
prove  that  the  chief  witness  for  the  commonwealth  was  drunk 
the  night  of  the  homicide,  after  the  argument  had  commenced 
and  in  great  part  concluded,  was  rejected  properly  by  the  cir- 
cuit court.  That  question  had  been  elaborately  considered,  and 
many  witnesses  examined  concerning  it  during  the  trial,  and 
the  new  testimony  then  offered  was  merely  cumulative,  and 
came  too  late. 

The  fifth  ground  of  exception  is,  that  the  counsel  for  the 
accused  was  refused  the  leave  of  the  court  to  detail  to  the  jury 
the  prisoner's  account  of  the  whole  aftair,  as  the  prisoner's  state- 
ment.  This  practice  in  this  particular  form  has  never  prevailed 
in  this  state,  and  it  does  not  commend  itself.  The  accused  did 
not  have  the  right  to  testify  as  a  witness  in  the  case ;  he  was 
entitled  to  be  heard  in  his  own  defense,  and  to  be  confronted 
ynth.  his  accusers,  &c.,  but  no  good  reason  presents  itself  for 
introducing  the  practice  of  relating  his  version  at  second  hand, 
as  his  statement^  laid  before  the  jury  by  his  counsel,  by  leave  of 
the  court.  Counsel  for  the  accused  in  such  a  case  in  this  state 
are  allowed,  and  avail  themselves  of  all  possible  latitude  in 
making  their  arguments,  and  few  of  them  it  is  reasonable  to 
believe,  ever  fail  to  present  to  the  jury  the  prisoner's  version, 
with  every  possible  inflection  and  variation.  But  until  the  leg- 
islature shall  in  its  wisdom  see  fit  to  permit  the  accused  to  be 
sworn  as  a  witness  in  his  own  behalf,  there  is  no  authority  for 
the  introduction  of  the  practice  here  contended  for. 

The  seventh  exception  is  as  to  the  refusal  of  the  court  to  set 
aside  the  verdict  and  grant  the  prisoner  a  new  trial,  upon  the 
ground  that  the  evidence  did  not  justify  a  verdict  of  murder  in 
the  first  degree. 

This  motion  was  properly  overruled,  and  is  in  fact  disposed  of 
by  the  foregoing.     The  case  as  made  out  upon  the  testimony  of 
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all  the  witnesses,  the  evidence  of  Robert  Lewis  being  admitted, 
makes  out  a  deliberate  and  willful  murder,  entirely  without 
provocation  of  any  sort,  and  is  briefly  this : 

A  peaceful  citizen,  unoffending  in  all  respects,  is  walking 
along  the  highway  on  his  way  to  his  home  and  family,  in  com- 
pany with  three  others.  The  prisoner,  meeting  with  them  just 
as  they  were  leaving  the  little  town  where  they  had  been  to 
make  their  Saturday  night  purchases,  after  collecting  their 
week's  wages,  requests  one  of  them  to  return  to  the  store,  or 
whatever  place  it  could  be  found,  and  take  a  drink.  The  de- 
ceased remonstrates,  says  his  family  is  alone,  and  he  must  go  on 
as  it  is  getting  late.  The  prisoner,  without  other  provocation, 
thrusts  a  knife  into  his  throat,  with  the  remark,  "what  have 
you  got  to  do  with  it."  The  death  wound  is  then  inflicted,  the 
main  artery  in  the  neck  is  severed,  and  the  artery  in  the  arm 
so  cut  that  it  discharged  its  content**.  The  deceased  cried  out 
in  his  death  agony,  and  the  murderer  fled,  disguising  himself 
as  he  flees  by  throwing  away  conspicuous  parts  of  his  dress; 
is  quickly  captured,  reeking  with  the  blood  of  his  victim,  and 
still  clasping  the  bloody  weapon ;  and  otters  no  better  excuse 
for  the  dark  deed  than  that  he  was  a  stranger  to  the  deceased. 

Our  statute  declares,  that  any  willful,  deliberate  and  premedi- 
tated killing,  is  murder  in  the  first  degree.  The  evidence  shows 
this  act  to  be  such  a  killing,  and  the  verdict  of  the  Jurj'  was 
right,  and  the  court  did  not  err  in  reftising  to  set  it  aside. 

This  disposes  of  the  (piestions  which  are  necessarj^  to  be 
specially -considered.  We  do  not  perceive  any  error  in  the  in- 
structions given  by  the  court  in  the  case.  Upon  the  whole  case 
we  are  of  opinion  to  aflirm  the  judgment  of  the  circuit  court  of 
Albemarle  county. 

Judgment  affirmed. 
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Peake  v.  Jenkins. 
March  12th,  1885. 

1.  Wills— ^//^j/^/kw.— Code  1873,  chapter  118,  section  4,  requires  the  at- 

testation of  two  subscribing  witnesses,  but  no  particular  form,  or  place 
on  the  paper,  yet  the  witnesses,  unless  the  will  be  olograph,  must  sub- 
scribe as  iviinesses,  though  the  word  "  witness  "  need  not  appear. 

2.  Idem — Case  at  bar, — Instrument  propounded  as  the  will  of  J.  is  wholly 

written  by  H.  and  signed  "J.  by  H."  and  is  attested  '* Witness :  L."  L. 
being  dead,  the  instrument  is  probated  on  the  testimony  of  H.  as  a 
subscribing  witness. 

Held: 

1.  The  instrument  was  not  attested  pursuant  to  the  statute. 

2.  H.  did  not  subscribe  "as  a  witness,"  and  could  not  attest  the  will. 

3.  Idem — Testamentary— Case  at  bar, — Instrument  dated  13th  April,  1870, 

speaks  of  "  the  testatrix  "  in  the  third  person,  and  merely  recites  that 
she  had  spoken  to  the  amanuensis  *'  of  her  wish  to  make  a  will  to  se- 
cure to  her  son  J.  |200  a  year  for  every  year  he  had  been  staying  at 
home  with  her  since  his  father's  death,"  and  that  on  3rd  of  January, 
1870,  she  had  asked  the  amanuensis  "  to  write  her  will  for  h^r  to  copy," 
&c. 

Held: 

The  instrument  is  not  testamentary  in  its  character. 

4.  Idem— Gw«  compared,— Pollock  v.  Glassell,  2  Gratt.,  440,  is   distin- 

guished from  case  at  bar  in  that,  though  there  the  name  of  the  witness 
was  put  to  the  paper,  not  as  a  witness,  but  for  some  other  purpose,  yet 
the  testatrix  requested  the  witness  to  alter  the  paper,  and  the  witness 
adopted  her  signature  already  there ;  whilst  here,  the  witness  signed  as 
emanuensis,  and  was  not  requested  to  attest  the  paper. 
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Error  by  Louisa  J.  Peake  and  others,  from  the  judgment  of 
circuit  court  of  Louisa  county,  rendered  March  22nd,  1884, 
whereby  an  instrument  of  writing,  dated  April  13th,  1870, 
propounded  by  John  B.  Jenkins,  was  admitted  to  probate  as 
the  last  will  and  testament  of  Anna  L.  Jenkins,  deceased. 

Opinion  states  the  facts. 

J.  G.  ^  W.  W,  Field  and  J.  L.  Powell,  for  the  appellants. 

Pettii  S^  Leake,  for  the  appellee. 

Fauntleroy,  J.,  delivered  the  opinion  of  the  court. 

The  paper-writing  in  controversy  here,  is  in  the  words  and 
figures,  to  wit: 

"  My  mother  has  several  times  spoken  to  me  of  her  wishes 
in  relation  to  my  brother  John.  She  says  father,  in  his  life- 
time, said  he  wanted  John  to  have  two  hundred  dollars  a  year 
for  staying  at  home  to  nurse  and  take  care  of  them  in  their 
old  age,  but  she  told  me  she  had  never  had  it  in  her  power  to 
pay  him  anjihing,  and  it  is  her  [will]  wish  that  he  shall  be 
paid  two  hundred  dollars  per  year  for  everj-  year  he  has  been 
staying  at  home  with  her  before  and  since  father's  death.  She 
has  frequently  spoken  of  it  to  me,  and  said  she  wished  to  make 
a  will  to  secure  John  what  she  considered  his  Just  dues,  but 
being  so  out  of  the  habit  of  writing,  she  has  deferred  it  from 
time  to  time,  and  several  times  asked  me  to  do  it  for  her.  I 
was  willing  to  do  so,  but  told  her  I  supposed  her  wishes  ex- 
pressed through  me  would  be  all  that  was  necessary,  as  all  her 
children  knew  how  it  was,  and,  I  supi>osed,  would  respect  her 
wishes  in  the  matter.  The  third  of  January,  1870,  she  asked 
me  again  to  write  her  will  for  her  to  copy,  saving  she  had  now 
arrived  at  an  age  when  she  might  expect  to  die  suddenly,  and 
she  wished  her  children  and  her  heirs  to  do  justice  to  John,  as 
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he  had  nursed  both  fether  and  herself  for  so  many  years  of  his 
life. 

"Anna  L.  Jenkins, 
''April  ISih,  1870.  "By  Mary  F.  Holladay. 

Witness, 
Lucy  P.  B.  Lipscomb." 

Xo  portion  of  this  paper  was  written  by  Anna  L.  Jenkins; 
nor  was  it  signed  by  her.  The  signature  was  written  by  Mary 
F.  Holladay,  who  also  wrote  the  paper,  and  affixed  her  own 
name  to  the  signature,  as  the  amanuensis  of  Anna  L.*  Jenkins. 
There  is  but  one  attesting  witness,  the  name  of  Lucy  P.  B. 
Lipscomb,  on  the  left  hand  side  of  the  paper,  under  the  word 
"  icitness^^'  in  the  singular  number.  Th6  original  paper  itself 
has  been  brought  up,  and  is  submitted  as  part  of  the  record. 
An  inspection  of  it,  w^th  the  naked  eye,  reveals  very  much  to 
discredit  it  as  a  genuine  paper;  and  to  make  doubtful  the  testi- 
mony of  the  two  only  witnesses  introduced  by  the  propounder 
of  the  paper  asserted  as  the  will  of  Anna  L.  Jenkins. 

The  word  icill  is  interlined  in  the  body  of  the  paper,  and 
both  it  and  the  word  initness,  over  the  signature  of  Lucy  P.  B. 
Lipscomb,  are  in  handwriting  diverse  from  each  other,  and 
diffierent  from  the  handwriting  of  the  instrument  itself,  by 
Marj'  F.  Holladay,  and  that  of  Lucy  P.  B.  Lipscomb;  while  all 
these  appear  to  have  been  written  in  different  inky  and  with  dif- 
ferent peTis.  These  indicia  suggest,  irresistibly,  that  at  least 
four  different  persons,  at  different  times,  have  impressed  that 
paper:  Mary  F.  Holladay  to  write  it  and  sign  Anna  L.  Jen- 
kins' name ;  Lucy  P.  B.  Lipscomb  to  sign  it  as  a  subscribing 
witness;  some  person  unknown  to  the  record  to  write  the  word 
''witness^'  over  Lucy  P.  B.  Lipscomb's  name;  and  some  one, 
unknown,  to  interpolate  the  word  vnll:  whereas  Mrs.  Mary  F. 
Holladay  says,  in  her  evidence  to  probate  the  paper,  that  there 
was  no  one  present  at  the  writing,  signing  and  witnessing  of 
the  paper,  except  Lucy  P.  B.  Lipscomb,  herself,  and  Anna  L. 
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Jenkins;  and  that  there  was  but  one  inkstand  in  the  room,  and 
that  Mrs.  Lipscomb  used  the  same  pen  and  the  same  ink  that 
she  did. 

The  propounder  of  the  paper,  John  B.  Jenkins,  testifies,  that 
he  did  not  write  the  word  witness  over  Lucy  P.  B.  Lipscomb's 
name ;  and  that  he  does  not  know  who  did.  While  the  w^ord 
will  interpolated  in  the  body  of  the  paper,  is  wholly  unexplained 
by  any  evidence  in  the  record.  But  irrespective  of  these  preg- 
nant signs  of  suspicion  and  doubt  of  the  genuineness  of  the 
paper,  it  is  not  executed  in  the  mode  prescribed  and  required 
by  the  sfatute  in  relation  to  the  execution  and  attestation  of 
wills  and  testaments.  (Code  1873,  chapter  118,  sec.  4,  p.  910.) 
It  was  written  by  Mary  F.  Holladay,  and  Anna  L.  Jenkins  is 
signed  to  it  by  Mary  F.  Holladay,  which  so  signing  is  indicative 
only  of  the  personality  or  individuality  of  Anna  L.  Jenkins  as 
the  sponsor,  maker  or  signer  of  the  paper.  This  is  the  special 
purport,  legal  fiinction,  and  one  single  significance  of  the  ad- 
dendum to  the  name  of  Anna  L.  Jenkins  in  the  words,  "By 
Mary  F.  Holladay.'' 

The  statute  requires  the  attestation  of  two  subscribing  wit- 
nesses ;  and  while  no  form  or  particular  place  on  the  paper  is 
required,  yet  the  witnesses  to  attest  a  will,  not  wholly  written 
and  signed  by  the  testator,  must  sign  the  paper  as  witnesses; 
tho'  the  word,  or  description,  '' witness '^  need  not  surmount,  or 
annex  to,  the  names  of  the  \Adtne8ses,  nor  is  required  to  appear 
on  the  face  of  the  paper  itself. 

Mrs.  Lucy  P.  B.  Lipscomb,  the  only  attesting  witness  on  the 
face  of  the  paper  propounded,  is  dead;  yet  Mary  F.  Holladay, 
who  could  never  be  knowni,  from  the  face  of  the  paper,  as  a 
witness  to  its  execution  and  publication  as  the  will  of  Anna  L. 
Jenkins,  was  admitted  by  the  circuit  court  to  prove,  by  her  own 
oral  evidence,  that  she  was  (what  the  paper  does  not  state  or 
show)  an  attesting  witness  to  the  will,  and  was  then  allowed  to 
prove  its  due  execution.  This,  we  think,  was  erroneous,  and  is 
in  contravention  of  the  special  formalities  prescribed  by  the 
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statute,  whose  policy  is  to  strengthen,  and  not  to  weaken,  the 
barriere  against  fraud,  by  requiring  strict  legal  proof  of  two 
credible,  competent,  chosen  witnesses,  whose  names  are  signed 
to  the  will,  at  the  time  and  in  the  process  of  its  execution  and 
publication,  as  icitnesses. 

An  attestation  to  a  writing  may  be  either  general  or  special, 
and  if  its  special  pertinency  and  office,  or  fimction,  be  manifest, 
and  clearly  expressed  in  plain,  unambiguous  terms,  oral  evi- 
dence is  not  admissible  to  give  any  other  or  additional  office  to 
the  name  of  the  attesting  witness.  Thus,  the  signature,  to  the 
paper  propounded,  of  "Anna  L.  Jenkins,  by  Mary^  F.  Holla- 
day,"  is  a  sjyeeial  attestation  by  Mary  F.  Holladay  to  the  one  fact 
of  her  signing  Mrs.  Anna  L.  Jenkins'  name  for  her,  in  obedi- 
ence to  the  requirement  of  the  statute,  that  "  No  vnW  shall  be 
valid  unless  it  be  in  \\Titing,  and  signed  by  the  testator,  or  by 
Bome  other  person  in  his  presence,  and  by  his  direction,  in  such 
manner  as  to  make  it  manifest  that  the  name  is  intended  as  a 
signature."  It  represents  Anna  L.  Jenkins,  and  does  not  re- 
present Maiy  F.  Holladay  for  another  puq)Ose,  and  in  the  dual 
office  of  an  attesting  witness  to  the  execution,  acknowledgment 
and  publication  of  the  written  instrument  as  and  for  the  will 
of  the  maker — "Anna  L.  Jenkins,  by  Mary  F.  Holladay." 

To  declare  this  paper  a  will,  duly  attested,  would  be  a  dan- 
gerous precedent;  and,  though  the  courts  have  settled  the 
practice  of  great  liberality  and  indulgence  in  construing  and 
operating  the  intent  of  testamentary  papers,  \\nthout  strict  re- 
quirements of  form  and  technicality;  yet,  the  express  statute 
itself,  and  public  policy,  require  strict  legal  proofs  of  prescribed 
formalities,  as  to  the  factum  of  a  paper  wholly  written  and 
signed,  withal,  by  another  than  the  ostensible  maker,  which, 
without  the  formalities  prescribed  by  the  statute,  may  be  tor- 
tured and  foisted  into  a  \x\\\. 

The  case  of  PoUock  and  wife  v.  Gtassell,  2  Gratt.  440,  is  cited 
and  relied  on,  by  counsel  for  appellee,  as  being  in  essential 
particulars,  almost  identical  with  this,  and  as  ruling  this  case. 
Vol.  lxxx — 38 


Digitized  by 


Google 


298  Peake  v.  Jenkins. 


Opinion. 


The  case  of  PoUock  and  wife  v.  Ghssell,  diftere  from  the  case  at 
bar  in  the  great  and  essential  fact  that,  in  that  case,  the  testa- 
trix, Mrs.  Glassell,  signed  the  writing  (which  was  a  codicil  to 
her  regularly  made  \Ndll,  duly  executed  and  attested  as  such, 
and  disposing  elaborately,  and  minutely  and  variously  of  large 
property,  real,  personal  and  mixed),  with  her  own  hand.  Judge 
Baldwin,  in  delivering  the  opinion  of  the  court,  said,  on  page 
463:  ''In  the  usual  place  for  the  Names  of  subscribing  witue.sses, 
we  find  those  of  two  persons,  one  below  the  other;  the  first  put 
thus,  "Written  by  8.  S.  Ashton;''  the  second  thus,  "Witness, 
Ann  R.  Ashton."  *  *  *  *'The  testatrix  re(|uested  Ann  R. 
Ashton  to  witness  the  paper,  which  she  accordingly  did;  and 
then  also  requested  S.  S.  Ashton  to  do  so,  but  she  thought  and 
told  the  deceased,  that  it  was  not  necessary  for  her  to  sign  it 
again,  as  her  name  was  already  there,  in  the  manner  above 
stated."  And,  on  page  465,  he  argues  the  sufliciency  of  the 
attestation  by  these  witnesses,  as  reijuired  by  the  statute,  "by 
a  fair  presumption  arising  from  the  local  position  of  their  signa^ 
tares  upon  the  paper, ^^ 

The  testatrix,  Mrs.  Glassell,  having  signed  with  her  own 
hand,  this  codicil  to  her  will,  adapting  its  dispositions  to  the 
altered  conditions,  which  had  supervened  since  its  long  pre- 
vious date  and  execution,  called  upon  S.  S.  Ashton  to  subscribe 
the  writing  as  one  of  the  two  re(|uired  witnesses;  and  S.  8. 
Ashton,  first  erasing  by  a  mark  of  her  pen,  the  word  "for,"  as 
a  prefix  to  Mrs.  Glassell's  signature,  specially  to  attest  the  fact 
that  she  had  signed  the  writing  for  Mrs.  (ilassell,  adopted  her 
signature,  already  on  the  paper  in  the  acimstomed  place  for  at- 
testing witnesses  and  over  that  of  the  other  attesting  witness; 
and  thereby  avowed  herself  to  be,  and  was  expressly  accepted 
by  the  testatrix,  as  a  general  attestant  to  the  will  as  a  duly  exe- 
cuted testamentary  paper. 

Not  so,  in  the  case  at  bar;  Mrs.  Anna  L.  Jenkins  never 
wrote  the  paper  and  never  signed  it,  except  vicariously  "6y 
Mary  F.  Holladw/,^'  whose  name  is  only  thus  impressed  on  the 
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paper,  specially  to  attest  that  she  had  signed  Anna  L.  Jenkins' 
name,  and  for  no  other  or  different  signification  or  effect. 

The  paper  legally  and  logically  declares  on  its  face,  that  Lucy 
P.  B.  Lipscomb  is  the  only  witness  who  subscribed  it  aa  a  wit- 
ness to  it  as  Anna  L.  Jenkins'  will :  and  any  other  person  than 
Mary  F.  Holladay  might  just  as  properly  and  admissibly  have 
been  allowed  by  the  court  of  probate  to  Y}e  introduced  to  attest 
the  paper  propounded  as  the  will  of  Anna  L.  Jenkins,  as  Mary 
F.  Holladay. 

But  suppose  the  paper  to  be  genuine,  it  is  of  more  than 
doubtiul  import  as  a  testamentary  instrument;  and  Mary  F. 
Holladay — who  we  think  was  improperly  admitted  to  attest  it 
as  the  will  of  Anna  L.  Jenkins — said  upon  the  stand  in  the 
probate  court,  in  answer  to  the  question,  ''Whether  Mrs.  Jen- 
kins meant  that  paper  for  her  last  will,  or  as  a  memorandum 
from  which  her  will  was  to  be  written?"  that,  she  did  not  know. 
She  never  heard  her  say  anything  aboid  it.  And  in  1871,  she  filed 
a  sworn  answer  in  the  suit  of  Peake^  ^c,  v.  Jenkins^  in  which 
she  alleged  that  Anna  L.  Jenkins  died  without  a  will — "that 
there  was  no  wdll."  She  says^  after  writing  and  gi\nng  the  will 
to  her  mother,  she  never  saw  or  thought  of  the  will  again  until 
a  month  or  two  before  she  gave  her  deposition  in  a  suit,  ten  or 
twelve  years  after  Anna  L.  Jenkins'  death,  against  her  estate 
for  services,  by  this  very  John  B.  Jenkins,  the  propounder  of 
this  paper- writing  as  the  will  of  Anna  L.  Jenkins;  he  having, 
like  Mary  F.  Holladay,  sworn  in  the  same  suit,  that  Anna  L. 
Jenkins  had  died  intestate.  Anna  L.  Jenkins  died  24th  Decem- 
ber, 1870.  The  paper-writing  propounded  as  her  last  will 
bears  date  the  13th  of  April,  1870;  and  Marj'  F.  Holladay 
swears  that  she  wrote  and  signed  it  for  Anna  L.  Jenkins  on 
that  day. 

The  paper-writing  has  no  testamentary  feature  on  its  face;  it 
appears  to  be  (even  it  were  relieved  from  the  suspicious  circum- 
stances of  its  fabrication,  custody  and  production),  more  than 
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anything  else,  an  acknowledgment  in  writing  of  a  pecuniary 
obligation  for  alleged  services,  which,  if  it  had  been  delivered, 
would  have  been  irrevocable,  and  enforceable  inter  vivos.  Mary 
F.  Holladay  speaks  throughout  the  paper,  from  beginning  to 
end;  and  it  does  not  speak  in  the  present  tense;  but  is  only  reci- 
tative of  Anna  L.  Jenkins'  repeated  former  conversations  with 
Mary  F.  Holladay,  exj^ressive  of  her  solicitude  about  making 
"a  will  to  secure  John  what  she  considered  his  just  dues:" — 
the  lai^t  time  being  January  3rd,  1870.  It  appoints  no  execu- 
tor; it  names  nor  refers  to  no  other  person,  property,  or  thing; 
not  one  of  her  numerous  other  children  and  grandchildren ; 
and  makes  no  disposition  of  any  single  item  or  portion  of  her 
real  and  personal  property.  It  is  not  endorsed  as  her  will ;  and 
it  is  found,  as  John  B.  Jenkins,  the  would-be  beneficiary  of  it, 
swears,  by  him,  four  years  after  his  mother's  death,  in  a  bureau 
drawer,  where  his  mother  kept  her  caps.  John  B.  Jenkins 
lived  with  his  mother  up  to  her  death ;  and  on  the  day  of  her 
death,  in  her  own  house,  where  she  lay  unburied,  this  John  B. 
Jenkins  bitterly  bewailed,  to  Dr.  Dillard,  "that  he  had  re- 
quested Mr.  Baily,  a  lawyer,  to  write  a  will  for  the  said  Anna 
L.  Jenkins,  and  he  had  neglected  to  do  so.  And  the  said  John 
B.  Jenkins  seemed  to  be  greatly  disappointed."  After  his 
mother's  death  he  lived,  and  continues  to  live,  ^^^th  Maiy  F. 
Holladay.  He  sued  his  mother's  estate  for  alleged  services; 
and,  in  that  suit,  both  he  and  Mary  F.  Holladay,  swore  that 
Anna  L.  Jenkins  had  died  without  having  made  a  will,  and  filed 
this  paper-nmtimj  in  that  suit.  In  February,  1883, — ^thirteen 
years  after  his  mother's  death — he  propounded  this  paper-writ- 
ing as  and  for  his  mother's  will,  and  proves  its  execution,  as 
such,  by  Marj' F.  Holladay :  the  only  subscribing  witness  on 
the  face  of  the  paper,  Lucy  P.  B.  Libscomb,  being  dead,  and 
unable  to  answer  any  questions. 

Now,  looking  at  that  paper-writing,  breathing  as  it  does  the 
most  intensely  wrought-up  solicitude  of  Anna  L.  Jenkins  to 
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secure  "to  John  his  just  dues,"  which  Mary  F.  Holladay  swears 
she  wrote  and  signed  for  Anna  L.  Jenkins,  at  her  oft-repeated 
and  most  earnest  request,  and  the  writing  of  which  satisfied 
and  made  easy  the  motherly  solicitude  of  Anna  L.  Jenkins, 
then  eighty-seven  years  old,  can  the  weakest  or  the  strongest 
credulity  believe,  that  upon  the  death  of  this  aged  mother,  only 
a  few  months  later,  Mary  F.  Holladay  could  have  utterly  for- 
gotten this  paper  and  its  purpose,  and  should  have  never  men- 
tioned its  execution  to  John  B.  Jenkins,  or  thought  of  it,  until 
ten  years  and  more,  when  Mary  F.  Holladay  saw  it  only  a  few 
months  before  she  gave  her  deposition  in  aid  of  John's  suit 
against  his  mother's  estate  for  the  alleged  services,  which  this 
pretended  paper  recognizes  and  provides  for  as  the  wnll  of 
Anna  L.  Jenkins? 

John  B.  Jenkins  swears  that  he  never  heard  of  the  existence 
or  execution  of  the  paper  until  he  found  it  in  the  bureau-drawer, 
where  his  mother  kept  her  caps,  three  or  four  years  after  her 
death;  that  he  left  it  where  it  was,  and,  in  1883,  he  produces 
it — such  as  it  is — mutilated  and  interpolated — bearing  the  im- 
press of  the  handwriting  of  at  least  four  persons,  and  indicating 
the  use  of  different  inks  and  pens  and  times.  The  story  of  this 
paper,  as  given  in  the  evidence  of  Mary  F.  Holladay  and  John 
B.  Jenkins  to  probate  it  as  the  will  of  Anna  L.  Jenkins, 
staggers  intelligent  belief,  and  is  incompatible  with  human  ex- 
perience. 

We  are  of  opinion  that  the  circuit  court  of  Louisa  county 
erred  in  holding  in  its  order  of  March  22d,  1884,  that  the  paper- 
writing,  dated  April  13th,  1870,  which  is  produced  and  pro- 
pounded by  John  B.  Jenkins  for  probate  in  said  court,  as  the 
last  will  and  testament  of  Anna  L.  Jenkins,  is  testamentary  in 
its  character,  and  was  duly  executed  by  Anna  L.  Jenkins,  de- 
ceai^d,  as  and  for  her  last  will  and  testament;  and  in  deciding, 
adjudging  and  ordering  the  said  paper-writing  to  be  admitted 
to  record  as  her  true  la^t  will  and  testament;  and  the  said  order 
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and  judgment  of  the  said  circuit  court  must  be  reversed  and 
annulled. 

Lewis,  P.,  and  Richardson,  J.,  concurred  in  the  opinion. 

Lacy  and  Hinton,  Js.,  concurred  in  the  results. 

Judgment  reversed. 
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Seymour   v.   Goodrich. 
March  12th,  1885. 

1.  Nudum  Pactum — Part  for  whole, — An  unsealed  agreement  to  accept  a 

smaller  sum  than  the  entire  debt,  does  not  bind  the  creditor.— /V««^/'j 
case,  5  Coke's  R.  117  a.     But  this  technical  rule  is  now  in  disfavor. 

2.  Compromise — New  elements. — Where  a  new  element  enters  into  the 

agreement  to  take  a  part  for  the  whole,  the  entire  debt  is  satisfied  ;  e,g, 
a  promise  to  pay  at  an  earlier  day,  or  at  a  different  place,  or  in  another 
thing  than  that  stipulated  for  it  in  the  original  agreement,  or  a  promise 
by  a  new  party  to  pay. 

3.  Idem— Gw^  <U  dar.—M.  S.  and  others  of  the  firm  of  A.  C.  &  Co.,  owed 

|2,000  to  G. ;  W.  agreed  to  pay,  and  paid  G.  $400,  on  G*s  promise  to 
release  M.  and  S.  from  the  debt. 
Held: 

The  agreement  was  binding  on  G.,  and  M.  and  S.  were  released. 

Appeal  from  decree  of  coq^oration  court  of  Norfolk  city,  en- 
tered December  27th,  1882,  in  attachment  suit  of  D.  A.  Good- 
rich, assignee  of  late  firm  of  Goodrich  &  Hendricks,  plaintiffs, 
against  M.  T.  Seymour,  8.  M.  Se^miour,  Andrew  Coyne,  A. 
Wallace  and  others,  defendants.  The  defendants,  under  their 
firm  name  of  A.  Coyne  &  Co.,  were  indebted  to  the  firm  of 
Goodrich  &  Hendricks  in  the  sum  of  over  $2,000.  The  creditor 
firm  agreed  with  William  T.  Seymour,  a  brother  of  the  debtors 
of  that  name,  if  he  would  pay  them  the  sum  of  $400  to  release 
his  brothers  from  liability  for  that  debt,  and  that  sum  was  ac- 
cordingly paid  by  W.  The  evidences  of  the  debt  were  never- 
theless assigned  to  D.  A.  Goodrich,  a  member  of  the  firm  of 
Goodrich  &  Hendricks,  and  he  afterwards  brought  suit  thereon 
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to  recover  the  balance  of  the  debt,  and  attached  tlie  property-  of 
M.  T.  Seymour  for  that  purpose.  The  corporation  court  or- 
dered the  sale  of  the  property,  and  the  said  M.  T.  Seymour 
appealed.  Other  questions  were  raised  and  discussed,  but  the 
decision  rested  on  the  validity  of  the  agreement  to  release  upon 
paying  a  part  for  the  whole. 

W.  G.  Elliott,  for  the  appellant. 

Godwin  ^  Martin,  for  the  appellees. 

HiNTON,  J.,  delivered  the  opinion  of  the  court. 

The  principal  (question  in  this  ca*;e,  and  the  only  one  we  deem 
it  necessary  to  consider,  is,  whether  there  has  been  such  a  par- 
tial payment  of  the  debt  due  by  the  firm  of  A.  Coyne  &  Co., 
of  which  the  appellant  was  a  member,  to  the  firm  of  Goodrich 
&  Hendricks,  of  which  the  appellee  D.  A.  Goodrich  is  assignee, 
as  will  operate  a«  an  extinguishment  of  the  debt  so  far  ae^  the 
appellant  M.  T.  Seymour  and  his  brother  S.  M.  Seymour  are 
concerned. 

The  general  doctrine  to  be  deduced  from  the  authorities  from 
PinneVi<i  case,  5  Coke's  R.  117  a,  down  to  the  present  time,  seems 
to  be,  that  an  agreement  to  accept  a  smaller  sum  in  lieu  of  a 
liquidated  and  ascertained  debt,  made  between  the  debtor  and 
creditor,  is  a  mere  nndnni  jHtctuni^  and  not  binding  upon  the 
creditor,  and,  therefore,  he  may  accept  the  part  and  imme- 
diately sue  for  and  recover  the  rest,  notwithstanding  his  ex- 
l)ress,  but  unsealed,  promise  to  release  the  debtor  from  the 
payment  thereof  But  this  rule,  being  highly  technical  in  its 
character,  seemingly  unjust,  and  often  oppressive  in  its  opera^ 
tion,  has  been  gradually  falling  into  disfavor;  and  the  courts 
have  therefore  not  only  confined  its  operation  strictly  within 
its  own  narrow  limits,  but  have  seized  upon  every  possible  op- 
l)ortunity  to  evade  its  application.     As  a  consequence,  it  has 
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been  generally,  if  not  universally,  held  that  where  any  new  ele- 
ment entered  into  the  agreement  of  compromise — as  where  an 
earlier  day  is  fixed  for  the  payment,  or  a  different  place  selected 
therefor,  or  where  the  payment  is  made  in  some  other  thing 
than  what  was  originally  contracted  for,  e,  g,,  a  chattel,  or  per- 
sonal services,  it  will  amount  to  a  satisfaction  of  the  whole  debt, 
if  the  parties  so  agree.  Bliss  v.  Charter,  5  Day,  359;  Gaffney 
V.  Chapman^  4  Roberts,  275;  Watkinson  v.  Ingkby,  5  John.  386; 
Boicker  v.  Harris,  30  Yt.  424;  Bull  v.  Bidl,  43  Conn.  455;  Per- 
ki/is  v.  Loekwood,  100  Mjiss.  249.  And  in  Goddard  v.  O^BrkUj 
reported  in  the  21st  Vol.  Am.  Law  Reg.  (N.  S.)  638,  S.  C.  L. 
R.,  9  Q.  B.  Div.  37,  the  court  carried  this  distinction  so  far  as 
to  hold  that  an  acceptance  of  a  check  for  £100,  payable  on  de- 
mand, was  a  good  accord  and  satisfaction  of  an  indebtedness 
of  £125  78  9d,  then  due  and  payable,  for  the  reason  that  the 
check  was  a  negotiable  instrument;  thus  holding,  in  effect,  that 
the  supposed  advantage  to  be  derived  from  the  negotiability  of 
the  check  for  a  part  of  the  indebtedness,  was  a  sufficient  con- 
sideration for  a  relinquishment  of  the  remainder.  Foakes  v. 
Beer,  L.  R.  9  App.  Cases,  605.  And  so,  where  the  creditor  re- 
ceives part  of  his  debt  from  a  third  person  upon  the  faith  of 
the  creditor's  promise  that  the  debtor  shall  not  be  pursued  for 
the  balance,  the  right  to  such  balance  is  discharged  without  a 
release  under  seal,  for  in  such  a  case,  the  recovery  by  the  credi- 
tor of  the  balance  would  be  a  fraud  upon  the  person  who  has 
been  induced  to  part  with  his  money  upon  the  faith  of  the 
promise  that  the  debtor  should  not  be  fiirther  molested,  which 
the  courts  will  not  countenance.  Welby  v.  Drake,  1  C.  &  P. 
557;  Lewis  v.  Jones,  4  B.  &  C.  506. 

Now  applying  the  principles  of  these  cases  to  the  facts  of  the 
c^ase  in  hand,  it  seems  to  us  clear  that  there  has  been  a  dis- 
charge of  the  whole  indebtedness  due  by  the  firm  of  A.  Coyne 
&  Co.  to  the  firm  of  Goodrich  &  Hendricks,  of  which  indebt- 
edness the  appellee,  D.  A.  Goodrich  became  assignee  with  full 

knowledge  of  this  fact,  at  least  so  far  as  the  appellants,  M.  T. 
Vol.  lxxx — 39 
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Seymour  and  S.  M.  Seymour,  are  concerned.  For  here  pay- 
ment was  made  in  the  checks  of  a  third  party,  at  the  instance 
of  this  assignee  acting  for  the  firm  of  Goodrich  and  Hendricks, 
of  which  he  was  a  member,  and  they  were  payable  to  the  order 
of  that  firm;  and  these  checks  were  simply  transmitted  through 
M.  T.  Seymour,  as  agent  for  the  drawer.  It  is  clear,  therefore, 
that  M.  T.  Seymour,  who  is  admittedly  the  owner  of  all  the 
property  attached  in  this  cause,  is  entitled  to  so  much  thereof,  if 
any,  as  may  remain  in  kind,  and  also  to  the  proceeds  of  sale  of 
such  as  has  been  sold,  and  that  the  bill  must  be  dismissed  as  to 
the  Seymours.  And  as,  under  the  facts  of  the  case,  it  appears 
that  the  court  had  no  jurisdiction  of  the  cause,  save  by  virtue 
of  the  attachment,  all  of  the  defendants  being  non-residents, 
we  think  that  the  decree  of  the  corjjoration  court  of  the  city 
of  Norfolk  must  be  reversed;  that  the  attachments  must  be 
abated,  and  the  attached  property  or  its  proceeds  must  be 
restored  to  the  appellant,  M.  T.  Seymour;  and  that  the  bill 
must  be  dismissed,  without  prejudice,  however,  to  any  suit  that 
the  said  Goodrich  may  be  advised  to  hereafter  institute  against 
the  said  Wallace  and  Coyne. 

Decree  reversed. 
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Moore  v.  Ullman  and  als. 
March  19th.  1885. 

1.  FRAVi>—Proo/—Case  at  bar.— The  evidence  of  fraud  must  be  sufficient 

to  satisfy  the  conscience  of  the  court,  but  may,  and  generally  must,  be 
circumstantial.    In  the  case  here  by  such  evidence  fraud  is  proved. 

2.  Practice  in  Chancery — Answers.— The  testimony  of  one  witness,  with 

corroborative  circumstances,  or  circumstances  alone,  or  documentary 
evidence  alone,  may  overcome  an  answer  that  is  responsive  to  the  aver- 
ments of  the  bill.   Jofus  v.  Abraham^  75  Va.  466. 

Appeal  of  J.  S.  Moore  from  decree  of  the  chancery  court  of 
the  city  of  Richmond,  entered  May  10th,  1888,  in  the  cause 
wherein  said  Moore  wafi  plaintiff,  and  E.  Ullman,  M.  Block,  J. 
Baach  and  others  were  defendants.  Court  below  dismissed  the 
bill  of  Moore  praying  that  a  certain  deed  made  by  Baach  to 
niman,  trustee,  to  secure  a  debt  to  Block,  be  set  aside  as  fraud- 
ulent 

Opinion  states  the  case. 

Chmttan  ^  Chnsiian  and  'Wlii  Sr  Caskie  for  the  appellant. 

JS.  H.  Nash,  Guigon  and  Camion  ^  Courtney,  for  the  appellees. 

Lacy  J.,  delivered  the  opinion  of  the  court. 

The  case  is  as  follows:  On  the  first  day  of  July,  1882,  the 
appellant,  Moore,  filed  his  bill  against  the  appellees,  charging 
that  on  the  16th  day  of  March,  1882,  the  appellee,  Jacob  Baach, 
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made  a  fraudulent  deed  of  all  his  property  to  the  appellee,  UU- 
man,  in  trust,  to  secure  a  pretended  and  fraudulent  debt  to  the 
appellee.  Block;  seeking  by  his  bill  to  set  aside  this  deed  as  in- 
tended to  defraud  him,  the  said  Moore,  of  his  debt  against  the 
said  Baach,  which  amounted  to  $4,000.  That  Baach  owed 
Block  nothing;  that  Block  had  an  interest  in  the  store  as  part- 
ner; that  the  appellee,  Ullnian,  had  accepted  the  trust,  and  was 
about  to  sell  under  the  deed. 

The  injunction  was  awarded,  Moore's  bill  was  amended,  the 
account  of  Moore  against  Baach  filed.  Ullman,  Baach  and 
Block  all  answered,  the  latter  denying  the  allegations  of  the 
bill. 

The  depositions  of  Moore  and  Baach  were  taken,  and  of  many 
other  witnesses.  Block  did  not  give  his  deposition,  nor  did  he 
file  or  put  in  evidence  the  notes  or  bonds  which  evidenced  his 
debt;  and  the  books  of  Baach,  who  was  a  merchant,  were  not 
exhibit43d. 

The  cause  coming  on  to  be  heard  in  the  chancery  court  of 
the  city  of  Richmond,  on  the  10th  of  May,  1883,  the  judge  of 
that  court  being  of  opinion  that  the  charges  of  fraud  and  co- 
partnership, made  by  the  plaintiff  in  his  original  and  amended 
bills,  are  not  sustained  by  the  proofs  in  the  cause,  dissolved  the 
injunction  and  dismissed  the  bills  of  the  plaintiff. 

From  this  decree  Moore  applied  to  this  court  for  an  appeal, 
which  was  allowed  on  the  26th  of  May,  1883. 

The  claim  of  Moore  is  not  denied,  but  admitted,  and  is  se- 
cured in  the  deed  as  a  deferred  debt,  second  to  that  of  Block. 
Baach  in  his  answer  sets  forth  the  debt  due  Block  as  ba«ed 
upon  $300,  borrowed  April  18th,  1867,  and  that  Block  being 
clerk  in  his  store  received  a  salary  of  $20  per  month  and  board, 
from  January  1st,  1867,  to  January  1st,  1870.  On  the  13th  of 
January,  1870,  Baach  executed  his  note  for  $720,  the  exact 
amount  of  the  salary.  From  January  1st,  1870,  to  1876,  the 
salary  wa^s  $300  per  year,  and  a  note  was  then  executed  for  this 
sum,  $1,800.     From  1876  to  January  1st,  1880,  the  salary  was 
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$360,  and  a  note  was  given  in  1880,  for  $1,440;  and  then  gave 
a  bond  payable  twelve  months  after  date.  That  at  different 
times  he  had  paid  Block  $195,  the  times  not  now  remembered 
by  him.  That  he  was  always  willing  to  pay  Block,  and  able  to 
do  so  up  to  January  Ist,  1881,  and  Block  was  wilhng  to  leave 
his  money  with  him,  and  his  reverses  came  in  1880  and  1881, 
and  continued  until  they  overwhelmed  him  in  1882. 

Block  answered,  and  set  forth  the  same  ground  for  the  in- 
debtedness. He  gives  dates  to  the  $195  paid,  and  says  $100 
was  paid  in  1880,  as  part  of  interest  on  the  $300  loan. 

This  debt  to  Block  is  claimed  to  be  fraudulent  and  pretended, 
by  the  appellant.  He  offers  evidence  to  show  that  Block  came 
to  his  store  from  Germany  in  1867,  a  youth  about  eighteen 
years  of  age,  to  live  with  Baach,  who  had  married  his  sister; 
that  he  did  not  appear  to  have  money;  that  he  lived  in  the  or- 
dinary way,  dressed  neatly,  was  economical  as  could  be  expected 
for  a  person  who  lived  in  a  store ;  could  not  have  lived  ^dthout 
drawing  upon  his  small  salary  to*  some  extent.  That  he  never 
had  claimed  to  have  any  money,  and  had  sworn  to  his  property 
returns  year  after  year,  listing  only  at  the  best  a  $10  watch,  and 
personal  property  in  all  at  $40;  and  for  many  years  listed  noth- 
ing. That  while  Baach  had  professed  to  owe  him  this  account 
for  salary  for  all  the  years  from  1867  to  1880,  for  continuous 
and  unbroken  service  as  his  clerk,  that  Block  had  not  lived 
with  Baach  all  the  time  during  these  thirteen  years,  but  had 
been  employed  by  a  merchant  in  Richmond,  named  Gunst,  for 
a  year  during  this  time — ^Baach's  store  being  out  in  Chester- 
field county,  at  the  village  of  Midlothian,  about  twelve  miles 
from  Richmond. 

There  is  certainly  something  very  unusual  in  the  account 
stated  by  Baach  as  due  to  Block,  and  secured  in  the  deed.  It 
is  the  salary  of  Block  in  full,  month  by  month,  for  thirteen 
years.  He  had  laid  up  evert/  dollar  of  his  earnings,  and  while 
he  was  thus  saving  of  his  money,  he  seemed  to  have  never 
thought  of  interest  when  the  salary  was  consolidated  and  a 
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note  executed  therefor.  He  says  he  collected  $100,  part  of  the 
interest  on  the  $800.  What  became  of  the  residue  of  the  in- 
terest? None  appears  to  be  provided  for  in  the  deed  when  the 
bond  is  given  in  1880.  And  how  does  it  happen  that  this 
young  man  who  was  so  careful  of  his  salary  for  thirteen  years, 
got  none  in  1880,  1881,  1882? 

It  is  a  damaging  circumstance  to  Block,  that  when  he  is  thus 
assailed,  his  debt  put  in  jeopardy  by  these  witnesses,  that  he 
stands  by  and  says  nothing.  He  had  answered,  and  had  a  right 
to  rely  upon  the  weight  of  his  answer. 

But  his  answer  is  contradicted  by  many  circumstances.  K  he 
did  not  live  in  Richmond  one  year  in  other  business,  during 
these  thirteen  years,  he  could  have  proved  where  he  lived.  If 
he  had  sworn  that  he  had  no  personal  property,  when  he  in  fact 
was  the  owner  of  thousands,  icell  secured — if  there  was  any  ex- 
planation he  was  tlie  person  to  give  it.  If  he  had  other  prop- 
erty than  his  salary,  and  chose  to  live  on  that,  and  not  draw 
the  salary  for  all  these  years,  and  give  away  the  interest,  he 
alone  could  prove  it,  his  brother-in-law,  Baach,  ha\ing  stated 
that  he  did  not  look  into  his  pocket  when  he  came  to  his  house, 
and  did  not  know  whether  he  had  money  or  not.  And  the  bulk 
of  the  debt  to  Moore  ha\dng  been  contracted  a  few  months  be- 
fore the  deed  was  made,  for  groceries  to  go  into  the  store ;  he 
kept  the  store,  and  he  might  have  explained  how  it  was  that  the 
personal  property  had  dwindled  down  to  $1,500  so  suddenly. 
Are  we  not  bound  to  presume  that  Block  could  not  afford  to  go 
upon  the  stand  and  subject  himself  to  cross-examination  ? 

Justice  Blatchford  said,  in  the  ease  oi  Bowden  v.  Johnson y  107 
XT.  S.  8.  C.  R.  251 :  "  Under  all  these  circumstances,  the  omis- 
sion of  Johnson  to  testify  as  a  witness  for  himself,  in  reply  to 
the  evidence  against  him,  is  of  great  weight.  This  case,  on  the 
whole,  is  brought  within  the  principle  asserted  by  Mr.  Chief 
Justice  Marshall,  speaking  for  this  court,  in  Clark's  executors 
V.  Hienisdi/ky  9  Cranch,  153,  as  a  case  where  the  evidence  arising 
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from  the  circumstances  is  stronger  than  the  testimony  of  any 
single  witness." 

Greenleaf  states,  as  a  rule,  that  the  sufficient  evidence  to  out- 
weigh the  force  of  an  answer,  may  consist  of  one  witness,  with 
additional  and  corroborative  circumstances,  which  circumstances 
may  sometimes  be  found  in  the  answer  itself;  or  it  may  consist 
of  circumstances  alone,  which,  in  the  absence  of  a  positive  wit- 
ness, may  be  sufficient  to  outweigh  the  answer  even  of  a  de- 
fendant who  answers  on  his  own  knowledge.  Greenleaf  on 
Evidence,  vol.   Ill,  sect.  289. 

Judge  Burks,  in  Jojies  v.  Abraham^  75  Va.  466,  cites  this 
same  opinion  of  Chief  Justice  Marshall,  with  approval ;  and 
cites  1  Dan.  Ch.  Prac.  843,  note  7,  4th  Amer.  Ed.,  as  declaring 
that  the  answer  may  be  disproved  from  corroborating  circum- 
stances alone,  or  from  documentarj'  evidence  alone. 

In  the  case  of  Eea  v.  Missouri,  17  Wall.  543,  the  court  says 
that  it  is  not  necessary  to  prove  fraud  "  by  direct  and  positive 
evidence.  Circumstantial  evidence  is  not  only  sufficient,  but 
in  most  cases  it  is  the  only  proof  that  can  be  adduced." 

As  to  the  proof  necessary  to  establish  fraud,  "it  is  not  safe 
to  undertake  to  define  what  degree  or  kind  of  proof  will  justify 
a  court  of  equity  in  granting  relief  against  fraud.  For  the 
proof  must  satisfy  the  conscience  of  the  court,  and  no  man 
would  deem  it  prudent  to  attempt  to  define  the  extent  of  that 
indispensable  qualification  in  a  judge  or  a  court,  the  requisite 
amount  of  his  sense  of  justice.  And  men's  views  in  weighing 
evidence  are  as  varied  as  their  forms  or  their  features."  2 
Story's  Equity,  vol.  1,  sec.  190  a.  The  proof  must  be  sufficient 
to  satisfy  the  mind  of  the  court. 

While  the  court  must  be  just  as  to  the  rights  of  the  person 
charged  with  fraud,  and  cautious  not  to  lend  too  ready  an  ear 
to  the  charge,  the  question  must  be  justly  and  fairly  considered 
with  due  regard  to  the  rights  of  all  parties. 

We  have  briefly  suggested  the  evidence  of  the  plaintift*.  How 
are  we  to  explain  the  fact  that  Block  sufters  this  attack  to  be 
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made  not  only  on  his  debt,  but  on  his  character  for  honesty  in 
making  false  returns  of  his  personal  property,  and  does  not 
come  upon  the  stand  and  give  his  deposition  to  rebut  these 
charges,  and  account  for  and  explain  the  inconsistences  set  up 
between  his  answer  and  the  facts  as  they  are  said  to  exist.  Did 
he  live  in  Richmond  one  year,  and  work  for  Gunst,  and  yet 
Baach  was  good  enough  to  pay  him  his  salary  just  as  though 
he  were  working  with  him?  Or  did  Baach  and  he,  when  the 
salary  was  added  up,  and  the  note  given,  forget  the  year's  ab- 
sence, or  was  this  year's  absence  all  a  mistake  after  all?  Did  he 
for  so  many  years  falsely  return  his  personal  property  account 
while  he  was  possessed  of  large  property  in  good  bonds?  Why 
did  he  not  come  upon  the  stand  and  testify?  Are  we  not  bound 
to  conclude  with  Mr.  Justice  Blatchford,  that  his  failure  to 
testity  is  a  circumstance  of  great  weight? 

In  the  view  we  take  of  the  case,  it  is  perhaps  not  at  all  neces- 
sary to  go  into  the  question  of  partnership,  but  it  is  a  circum- 
stance to  be  remembered,  that  while  Block,  during  the  time  his  all 
was  at  stake,  never  once  exhibited  his  bonds,  and  Baach,  during 
the  time  he  is  said  to  have  had  Block  for  a  partner,  according 
to  his  own  statement,  had  stopped  paying  Block  a  salary,  and 
that  his  mercantile  books  and  accounts  are  nowhere  exhibited 
in  the  cause. 

We  think  the  fraud  is  established.  We  are  satisfied  that  this 
debt  to  Block  is  an  afterthought,  and  that  this  deed  was  made 
with  the  intent  to  defraud  the  appellant,  Moore,  the  creditor  of 
Baach,  and  is  void,  and  should  have  been  set  aside  as  such,  and 
relief  granted  to  the  said  Moore,  according  to  the  prayer  of  his 
bill.  And  the  decree  of  the  chancery  court  dissolving  the  in- 
junction in  the  cause,  and  dismissing  the  bill  of  the  plaintiff,  is 
erroneous,  and  the  same  will  be  reversed  and  annulled,  and  the 
cause  remanded  wdth  instructions  to  reinstate  the  injunction, 
and  to  decree  against  the  defendants  the  payment  of  the  debt 
to  Moore,  and  to  proceed  to  final  decree  in  the  cause  to  that 
end. 
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The  decree  was  as  follows: 

This  day  came  again  the  parties  by  their  counsel,  and  the 
court  having  maturely  considered  the  transcript  of  the  record 
of  the  decree  aforesaid,  and  the  arguments  of  counsel,  is  of 
opinion,  for  reasons  stated  in  writing  and  filed  with  the  record, 
that  the  chancery  court  of  Richmond  city,  erred  in  its  decree  of 
May  10th,  1883,  in  deciding  that  there  was  no  fraud  in  the  trust 
deed  of  the  appellee  Baach  to  Ullman^  trustee,  and  in  dissolv- 
ing the  injunction  in  the  cause  and  dismissing  the  bills  of  tlie 
plaintiff  Moore,  and  that  the  said  decree  is  wholly  erroneous :  it 
is  therefore  decreed  and  ordered,  that  the  said  decree  be  re- 
versed and  annulled,  and  that  this  cause  be  remanded  to  the 
said  chancery  court  at  Richmond,  with  instructions  to  reinstate 
the  said  injunction,  to  set  aside  the  said  trust  deed  from  Baach 
to  Ullman,  trustee,  as  fraudulent  and  void  as  to  the  debt  to 
Block,  and  to  proceed  to  grant  relief  to  Moore,  the  appellant, 
in  accordance  with  the  prayer  of  his  bill,  and  to  proceed  in  the 
said  cause  to  a  final  decree  therein,  in  accordance  with  the  fore- 
going opinion  and  the  views  herein. 

It  is  further  decreed  and  ordered,  that  the  appellees  do  pay  to 
the  appellant  his  costs  by  him  expended  in  the  prosecution  of 
his  appeal  aforesaid  here ;  which  is  ordered  to  be  certified  to  the 
chancery  court  of  Richmond  city. 

Decree  reversed. 
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Ex   Parte,  Rollins. 
March  19th,  1885. 

1.  Habeas  Corpus — Where  it  lies  not, — The  remedy  for  mere  errors  in 

proceedings  of  courts  of  competent  jurisdiction,  is  by  writ  of  error  or 
appeal,  and  not  by  writ  of  habeas  corpus, 

2.  Idem — Where  it  lies, — Where  the  proceedings,  whether  civil  or  criminal, 

under  which  a  party  is  detained  in  custody  are  void,  as  where  the  court 
has  no  jurisdiction,  or  where  the  statute  under  which  the  proceeding^ 
are  inaugurated  is  unconstitutional,  the  same  are  reviewable  on  habeas 
corpus,  and  the  party  may  be  discharged. 

3.  Unconstitutional — Inter-state  commerce, — Sections  39  and  40,  of  chap- 

ter 1,  of  the  revenue  laws  of  Virginia,  (Acts  1883-'4,  p.  582),  are  uncon- 
stitutional, because  discriminating  in  favor  of  publishers  of  books,  &c., 
in  this  state,  and  against  such  publishers  in  other  states,  thus  contra- 
vening clause  3,  section  8,  article  1,  of  the  Federal  constitution,  which 
gives  Congress  the  right  to  regulate  commerce  between  the  several 
states.     Webber  v.  Virginia,  103  U.  S.  344. 

The  petitioner,  Rollins,  was  taken  into  custody  by  the  sheriff 
of  Roanoke  county,  under  a  writ  of  capias  ad  respojidejidumj 
issued  from  the  clerk's  office  of  the  county  court  of  said  county, 
in  an  action  of  debt  wherein  the  commonwealth  was  plaintiff, 
and  the  petitioner  was  defendant.  The  action  was  under  Code 
1873,  chapter  34,  section  87,  which  enacts  that  the  penalties 
prescribed  by  the  revenue  laws,  except  those  recoverable  in  the 
circuit  court  of  the  city  of  Richmond  by  existing  laws,  shall  be 
recoverable  by  action  of  debt,  presentment,  indictment,  or  in- 
formation, and  is  founded  on  the  provisions  of  sections  39  and 
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40,  chapter  1,  of  the  revenue  laws  (Acts  1883-'4,  page  582). 
The  object  of  the  action  was  to  recover  a  fine  of  $100,  which, 
it  was  alleged,  the  petitioner  had  incurred  for  receiving  sub- 
scriptions for  and  furnishing  books,  &c.,  published  beyond  the 
limits  of  this  state,  without  having  obtained  a  license  so  to  do, 
according  to  the  provisions  of  said  sections  39  and  40,  which 
are  as  follows: 

'*  39.  Any  person,  other  than  a  licensed  merchant,  who  shall 
receive  subscriptions  for,  or  shall  in  any  manner  furnish  news- 
papers, books,  maps,  prints,  pamphlets,  or  periodicals,  printed 
or  published  beyond  the  limits  of  this  state ^  shall  be  deemed  a  book 
agent.  *  *  *  *  Any  person  violating  the  provisions  of 
this  section  shall  pay  a  fine  of  not  less  than  fifty  dollars,  nor 
more  than  one  hundred  dollars  for  each  oflfence. 

"  40.  A  book  agent  shall  pay  for  the  privilege  of  acting  as 
such,  the  sum  of  ten  dollars."     *     * 

The  petitioner  alleges,  that  at  the  time  the  said  action  was 
commenced,  he  was  engaged  in  selling  as  agent,  in  the  county 
of  Roanoke,  books  printed  and  published  beyond  the  limits  of 
this  state ;  and  insists  that  the  provisions  of  the  statute  impos- 
ing a  tax  on  agents  for  the  sale  of  books  printed  and  published 
beyond  the  limits  of  this  state — there  being  no  such  tax  im- 
posed for  the  sale  of  books  printed  and  published  within  this 
state — are  unconstitutional  and  void.  He,  therefore,  further 
insists,  that  his  arrest  and  detention  are  illegal,  and  prays  to  be 
discharged  from  custody. 

Upon  the  filing  of  the  petition,  a  writ  was  awarded  com- 
manding the  sheriff  of  Roanoke  county  to  have  before  the 
court  the  body  of  the  petitioner,  together  wnth  the  cause  of  his 
detenticm,  and  to  abide  the  order  of  the  court.  The  sheriff's 
return  sets  forth  that  he  holds  the  petitioner  in  custody  under 
an  order  or  process  in  an  action  of  debt  pending  in  said  county 
as  stated  in  the  petition ;  that  the  petitioner  at  the  time  the  ac- 
tion was  commenced,  was  an  agent  engaged  in  selling  books 
printed  and  published  beyond  the  limits  of  this  state,  and  that 
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he  had  not  obtained  a  license  so  to  do,  as  required  by  law.     To 
this  return  the  petitioner  demurred. 

John  E.  Penn^  for  the  petitioner. 

Attorney- General,  F,  S.  Blair,  for  the  commonwealth. 

Lewis,  P.  (after  stating  the  case),  delivered  the  opinion  of 
the  court. 

The  first  question  is,  whether,  on  the  facts  appearing  by  the 
return,  the  case  is  a  proper  one  to  be  considered  on  habeas 
corpus. 

It  is  a  well-established  and  undisputed  principle  that  mere 
errors  in  the  proceedings  of  a  court  of  competent  jurisdiction 
cannot  be  reviewed  on  habeas  corpus.  In  such  case  the  remedy, 
if  any,  is  by  writ  of  error  or  appeal.  But  where  the  proceed- 
ings under  which  the  party  complaining  is  detained  in  custody 
are  void,  as  where  the  court  is  without  jurisdiction,  the  same 
are  reviewable  on  habeas  corpus,  and  the  party  will  be  dis- 
charged. 

"If  it  appear,"  says  Lord  Hale,  "by  the  return  of  the  writ 
that  the  party  be  wrongftilly  committed,  or  by  one  that  hath 
not  jurisdiction,  or  for  a  cause  for  w^hich  a  man  ought  not  to 
be  imprisoned,  he  shall  be  discharged."  Bac.  Abr.,  Habeas 
corpus,  B-10;  Hurd  on  Habeas  corpus,  333. 

It  was  on  this  ground  that  this  court  proceeded  in  ex-parte 
Meredith,  33  Gratt.  119,  though  the  proceeding  was  really  an 
amicable  one  to  determine  the  title  to  the  office  of  county 
judge  of  Prince  William  county.  And  the  same  principle  is 
illustrated  by  numerous  decisions  of  the  Supreme  Court  of  the 
United  States. 

Thus,  in  ex  parte  Lange,  18  Wall.  163,  the  petitioner  was 
discharged  on  habeas  corpus  on  the  ground  that  he  was  illegally 
restrained  of  his  liberty  by  virtue  of  a  void  judgment  of  a 
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Federal  court.      See  also  ex  parte  Siebokl,  100  U.  S.  371 ;  ex 
parte  WiUon,  114  Id.  417. 

On  the  other  hand,  in  ex  parte  Watkins^  3  Pet.  193,  the  writ 
was  reftiBed,  because  the  petitioner  was  in  custody  under  the 
order  of  a  court  of  competent  jurisdiction,  which  was  therefore 
conclusive  on  all  other  courts.  So,  on  the  same  ground,  the 
court  refused  to  interfere  in  the  following  cases:  ex  parte 
Kearney^  7  Wheat.  38;  ex  parte  Parks,  93  U.  S.  18;  ex  parte 
Virginia,  100  Id.  339;  ex  parte  Curtis,  106  Id.  371;  ex  parte 
Yarbrough,  110  Id.  651;  ex  parte  Crouch,  112  Id.  178;  ex  parte 
Bigeloic,  113  Id.  328. 

In  ex  parte  Siebold,  supra,  the  writ  was  applied  for  to  dis- 
charge the  petitioner  from  custody,  who  had  been  indicted  and 
convicted  in  the  Circuit  Court  of  the  United! States  for  the  dis- 
trict of  Maryland,  under  certain  acts  of  Congress  which  were 
alleged  to  be  unconstitutional.  And  the  question  arose,  whether 
the  court  had  jurisdiction  to  discharge  a  party*  imprisoned 
under  sentence  of  a  United  States  court  upon  a  conviction  of  a 
crime  created  by  and  indictable  under  an  unconstitutional  act 
of  Congress ;  and  it  was  held  that  it  had. 

"The  validity  of  the  judgment,"  said  the  court,  "is  assailed 
on  the  ground  that  the  acts  of  congress,  under  which  the  in- 
dictment was  found,  are  unconstitutional.  If  this  position  is 
well  taken,  it  affects  the  foundation  of  the  whole  proceedings. 
An  unconstitutional  law  is  void,  and  is  as  no  law.  An  offence 
created  by  it  is  not  a  crime.  A  conviction  under  it  is  not  merely 
erroneous,  but  illegal  and  void,  and  cannot  be  a  legal  cause  of 
imprisonment.  *  *  We  are  satisfied  that  the  present  is  one 
of  the  cases  in  which  this  court  is  authorized  to  take  jurisdic- . 
tion.  We  think  so,  because,  if  the  laws  are  unconstitutional 
and  void,  the  circuit  court  acquired  no  jurisdiction  of  the  case." 

The  principle  there  asserted  fully  sustains  the  jurisdiction  of 
this  court  in  the  present  case.  There,  it  is  true,  the  imprison- 
ment complained  of  was  by  virtue  of  a  final  judgment  in  a 
criminal  prosecution;  here  it  is  under  original  process  in  a  civil 
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action.  But  the  principle  is  in  both  cases  the  same.  Formerly 
it  was  doubted  whether  habeas  corpus  was  a  proper  remedy  in 
case  of  arrest  under  civil  process.  Ex  parte  Wilson^  6  Cranch, 
52.  But  such  doubt,  from  whatever  source  it  may  have  arisen, 
is  no  longer  entertained. 

In  Nelson  ^  Graydon  v.  Cutter^  3  McLean,  326,  the  defendants 
in  a  ci\HI  action  were  discharged  on  habeas  corpus^  on  the  ground 
that  the  affidavit  was  insufficient  upon  which  the  capias  ad  res- 
pondendum issued  under  which  they  had  been  arrested.  And 
according  to  the  rule  acted  on  in  that  and  similar  cases,  the 
true  test  is,  whether  the  process  is  illegal  and  void,  or  irregular 
merely.  If  the  former,  then  the  party  in  custody  is  restrained 
of  his  liberty  without  due  process  of  law,  and  is  entitled  to  the 
immediate  remedy  of  habeas  corpus;  but  not  so  in  the  latter 
case.  Ex  parte  Randolph^  2  Brock.  447,  475 ;  ex  parte  Rowland, 
104  U.S^  604;  Bank  U.  S.  v.  Jenkins,  18  Johns.  305;  Bac.  Abr. 
Habeas  corpus,  B,  3. 

The  next  question,  then,  is  whether  the  provisions  of  the 
revenue  laws,  the  validity  of  which  is  questioned  in  the  present 
case,  are,  as  alledged,  unconstitutional.  And  upon  this  point 
there  would  seem  to  be  no  room  for  doubt,  in  view  of  several 
recent  decisions  of  the  Supreme  Court  of  the  United  States. 

In  Webbei'  v.  Virginia,  103,  U.  S.  344,  certain  provisions  of 
the  revenue  laws  of  this*  state,  imposing  a  tax  on  the  privilege 
of  selling  the  manufactured  articles  or  machines  of  other  states 
or  territories — there  being  no  such  tax  imposed  on  the  privilefge 
of  selline^  the  manufactured  articles  or  machines  of  this  state — 
were  held  invalid,  because  repugnant  to  that  clause  of  the  Fed- 
eral co*istitution  which  gives  to  congress  the  power  to  regulate 
commerce  among  the  several  states. 

In  the  present  cpse,  the  evident  purpose  of  the  legislature  in 
enacting  the  sections  of  the  statute  in  question  was  to  discrimi- 
nate in  favor  of  th^  publishers  of  books,  newspapers,  periodicals, 
etc.,  in  this  state,  and  against  those  engaged  in  such  business 
elsewhere.     Thus  all  persons,  other  than  licensed  merchants, 
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who  receive  subscriptions  for,  or  in  any  manner  furnish,  books, 
newspapers,  periodicals,  etc.,  published  beyond  the  limits  of  this 
state,  are  required  to  pay  a  license-tax,  while  no  such  tax  is  im- 
posed for  the  privilege  of  selling  the  publications  of  this  state. 
This  is  in  effect  imposing  a  tax  on  the  publications  of  other 
states,  and  is  to  that  extent  a  regulation  of  commerce  in  such 
publications  between  the  states,  and,  therefore,  in  conflict  with 
the  constitution  of  the  United  States. 

In  Webber  v.  Virffinia^  supra,  Mr.  Justice  Field,  speaking  for 
the  court,  said:  "Sales  by  manufacturers  are  chiefly  effected 
through  agents.  A  tax  upon  their  agents  when  thus  engaged 
is,  therefore,  a  tax  upon  them,  and  if  this  is  made  to  depend 
upon  the  foreign  character  of  the  articles,  that  is  upon  their 
ha\nng  been  manufactured  without  the  state,  it  is  to  that  extent 
a  regulation  of  commerce  in  the  articles  between  the  states.  It 
matters  not  whether  the  tax  be  laid  directly  upon  the  articles 
sold,  or  in  the  form  of  licenses  for  their  sale.  If  by  reason  of 
their  foreign  character  the  state  can  impose  a  tax  upon  them, 
or  upon  the  person  through  whom  the  sales  are  effected,  the 
amount  of  the  tax  \n\\  be  a  matter  resting  in  her  discretion. 
She  may  place  the  tax  at  so  high  a  figure  as  to  exclude  the  in- 
troduction of  the  foreign  article,  and  prevent  competition  with 
the  home  product.  It  was  against  legislation  of  this  discrimi- 
nating kind  that  the  framers  of  the  constitution  intended  to 
guard  when  they  vested  in  Congress  the  power  to  regulate  com- 
mierce  among  the  several  states."  See  also  Weltmi  v.  Missouri, 
91  U.  S.  275;  County  of  Mobile  v.  KimbaU,  102  Id.  691;  Brawv 
V.  Houston,  114  Id.  622;    Walling  v.  Michigan,  116  Id.  446. 

The  ruling  in  those  cases  is  decisive  of  this.  The  books, 
newspapers,  periodicals,  etc.,  printed  or  published  beyond  the 
limits  of  the  state,  and  for  the  sale  of  which  a  license-tax  is  im- 
posed by  the  revenue  laws,  stand  on  the  same  footing  in  this 
particular  with  the  manufactured  articles  and  machines  of  other 
states  or  territories.     All  are  alike  articles  of  commerce,  and 
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as  such  equally  protected  against  discriminating  regulations  by 
authority  of  state  legislation. 

It  follows  that  the  petitioner  is  illegally  in  custody,  and  an 
order  for  his  discharge  will  be  entered  accordingly. 

Fauntleroy,  J.,  and  Richardson,  J.,  concurred  in  the  opinion 
of  Lewis,  P. 

Lacy,  J.,  and  Hinton,  J.,  dissented. 

Petitioner  discharged. 
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Chesterfield  County  v.  Hall's  Ex'or. 
March  19th,  1885. 

1.  Jurisdiction — County  courts. — A  county  court  acting  under  the  statute 

authorizing  county  courts  to  purchase  salt,  is  exercising  a  special 
authority,  and  it  must  appear  from  the  record  that  the  justices  were 
summoned,  or  that  a  majority  were  present,  when  a  bond  was  executed 
for  salt  purchased,  or  the  bond  will  be  held  to  be  null  and  void.  Din- 
rviddie  county  v.  Siuariy  Buchanan  <Sf  Co.,  28  Gratt.  626. 

2.  Idem— A/tfw — Presumptions. — Where  a  court  of  general  jurisdiction  has 

conferred  upon  it  special  pow  ers  by  special  statutes,  which  are  only  ex- 
ercised ministerially,  and  nut  judicially y  no  presumption  of  jurisdiction 
will  attend  its  judgments,  and  the  facts  essential  to  the  exercise  of  the 
special  jurisdiction  must  appear  on  the  face  of  the  record.  Pulaski 
county  V.  Stuart,  Buchanan  &  Co.,  28  Gratt.  872. 

Error  to  the  judgment  ot*  the  circuit  court  of  Chesterfield 
county  rendered  May  20th,  1882,  on  an  api)eal  from  the  county 
court  of  said  county,  wherein  a  judgment  had  been  rendered 
October  22nd,  1880,  on  an  appeal  from  the  board  of  supervis- 
ors of  said  county,  on  a  claim  presented  to  the  said  board  by 
L.  L.  Lester,  the  executor  of  Wilkins  Hall,  deceased,  founded 
on  a  bond  alleged  to  have  been  issued  by  the  said  county  court 
on  the  9th  day  of  June,  1862,  for  $2,000,  loaned  to  the  said 
county  by  the  said  Hall,  to  purchase  salt,  under  the  act  of  the 
general  assembly,  passed  May  9th,  1862.  The  board  refiised  to 
pay  the  said  claim.  Upon  trial  upon  the  jjetition  of  Hall  and 
the  answer  of  the  said  county,  the  jury  returned  their  verdict 

in  favor  of  the  county,  and  HalPs  executor  appealed  to  the  cir- 
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cuit  court,  where  the  said  judgment  was  rendered  reversing  the 
judgment  of  the  county  court,  and  the  said  county  obtained  a 
writ  of  error  to  this  court. 

The  opinion  states  the  other  facts. 

B,  A.  Hancock  and  F.  W,  Christian,  for  the  plaintiff  in  error. 

Meade  HaskinSy  for  the  defendant  in  error. 

Fauntleroy,  J.,  delivered  the  opinion  of  the  court. 

This  is  a  writ  of  error  to  an  order  of  the  circuit  court  of 
Chesterfield,  entered  20th  day  of  May,  1882,  in  a  proceeding 
on  appeal  from  the  county  court  of  Chesterfield,  wherein  L.  L. 
Lester,  executor  of  Wilkins  Hall,  deceased,  was  appellant,  and 
the  county  of  Chesterfield  was  appellee.  The  record  presents 
the  following  case : 

On  the  18th  December,  1878,  L.  L.  Lester,  as  the  executor 
of  Wilkins  Hall,  deceased,  presented  for  payment  to  the  board 
of  supervisors  of  Chesterfield  county,  a  claim  for  ?2,000,  with 
interest  from  9tli  of  June,  1862,  which  he  alleged  to  be  due  to 
him  by  virtue  of  a  bond  of  the  said  county,  which  it  Was 
claimed  the  said  county  had  issued  in  the  year  1862,  under  the 
provisions  of  an  act  of  the  general  assembly  of  Virginia,  passed 
May  9th,  1862,  and  known  as  the  "  Salt  Act; ''  which  said  bond 
it  was  claimed  the  said  county  had  executed  and  delivered  to 
the  said  Wilkins  Hall  in  his  lifetime.  The  board  of  supervis- 
ors of  Chesterfield  county,  being  of  opinion  that  there  is  no 
liability  on  the  county,  by  reason  of  the  said  asserted  claim, 
rejected  and  refused  to  pay  it:  from  which  decision  and  action 
of  the  said  board  of  supervisors,  the  said  Lester,  executor,  &c., 
took  an  appeal  to  the  county  court  of  Chesterfield.  In  the 
said  court  the  case  was  tried  before  a  jury;  who,  after  a  great 
deal  of  evidence  introduced,  and  sundry  instructions  given  by 
the  court,  and  argument  of  counsel,  came  into  court  and  ren- 
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dered  a  verdict  in  favor  of  the  county.  The  counsel  for  the 
plaintiff,  Lester,  executor,  thereupon  moved  the  court  to  set 
aside  the  verdict,  and  grant  them  a  new  trial;  but  the  court 
overruled  the  motion,  and  entered  judgment  for  the  defendant 
county,  pursuant  to  the  verdict  of  the  jury.  From  this  judg- 
ment of  the  county  court,  the  said  Lester,  executor,  took  an 
appeal  to  the  circuit  court  of  Chesterfield ;  which  said  circuit 
court  reversed  the  said  judgment  of  the  county  court,  set  aside 
the  verdict  of  the  jury,  and  ordered  a  new  trial  to  be  had  in 
the  said  circuit  court.  From  which  said  action  of  the  circuit 
court  the  case  is  now  here,  by  appeal  allowed  to  the  said  county 
of  Chesterfield. 

This  case  has  arisen  under  section  1  of  an  act  of  the  general 
assembly  of  Virginia,  passed  May  9th,  1862,  entitled  "  an  act 
to  authorize  the  county  courts  to  purchase  and  distribute  salt 
amongst  the  people,  and  provide  payment  for  the  same ; "  which 
said  section  is  in  the  following  words : 

''  §  1.  Be  it  enacted  by  the  general  assembly.  That  the  courts 
of  the  several  counties  of  this  commonwealth,  when  a  majority 
of  the  acting  justices  of  the  county  is  present,  or  when  the  jus- 
tices have  been  summoned  to  attend  to  act  upon  the  matter, 
are  hereby  authorized  and  empowered  to  order  the  purchase, 
for  the  use  of  the  people  of  said  counties  respectively,  .such 
quantities  of  salt  as  the  said  courts  may  deem  necessary,  and  to 
pro\ide  for  the  payment  of  the  same,  by  county  levies,  or  by 
loans  negotiated  upon  the  bonds  of  said  counties,  to  be  re- 
deemed by  county  levies  or  otherwise.*' 

Numerous  cases  have  arisen  since  the  close  of  the  late  civil 
war,  upon  contracts  entered  into  by  the  county  courts  of  this 
commonwealth  under  the  authority  of  this  act;  and  the  case  of 
Dinwiddle  County  v.  Stuart^  Buchanan  ^  Co.^  28  Gratt.  526,  and 
the  case  of  Pulaski  County  v.  Stuart^  Buchanan  ^  Co.,  28  Gratt. 
872,  are  directly  and  pointedly  conclusive  of  the  case  under 
review.  In  the  DinvMdie  case  there  was  a  bond  of  the  county, 
under  seal  of  the  county  court,  and  in  legal  form  and  effect. 
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Jtidge  Christain,  in  delivering  the  opinion  of  the  court,  said, 
"But  this  paper  is  invalid  as  a  boiid  of  the  county ^  because  it 
does  not  appear  in  the  record,  that  at  the  court  at  which  it  had 
been  executed  the  justices  had  all  been  summoned,  or  that  a 
majority  were  present.  ♦  *  It  cannot  be  jyresianed  in  a  case 
like  this,  that  the  justices  had  been  summoned:  this  ought  tp 
appear  afBrmatively,  and  the  record  should  show  that  a  majority 
were  present.  The  court  was  acting  upon  a  matter  of  special 
jurisdiction,  conferred  by  a  special  stiitute,  and  upon  a  matter 
outside  of  its  general  jurisdiction.  The  case  does  not,  there- 
fore, come  within  the  doctrine  declared  by  this  court  in  Bal- 
lard et  ah  v.  Thomas  ^  Ammou,  19  Gratt.  14.  Here  the  juris- 
diction was  special,  fixed  by  a  special  statute,  and  nmst  be  exer- 
cised in  accordance  \\Hth  the  provisions  of  the  statute ;  that  is, 
either  when  the  justices  have  all  been  summoned,  or  when  a 
majority  were  present.  The  proceeding  in  this  case  (the  execu- 
tion of  a  bond)  not  being  a  judicial  proceeding  within  its  ordinary 
jurisdiction,  must  be  shown  aifirmatively  to  be  strictly  within 
the  provisions  of  the  statute  within  which  the  proceeding 
was  had." 

In  the  Pulaski  case,  {supra)  the  same  Judge,  Christian^  said, 
for  the  court,  "  While  it  is  true  that  the  county  courts,  which 
were  clothed  by  the  act  of  May,  18(12,  with  the  power  to  pur- 
chase and  distribute  salt,  were  courts  of  general  jurisdiction, 
yet  such  power  did  not  belong  to  it  as  a  court  of  general  juris- 
diction, but  was  a  special  summary  power,  conferred  by  statute. 
It  was  a  power  purehj  ministerial  and  was  not  exercised  judi- 
cially, according  to  the  course  of  the  common  law.  *  * 
Certainly  the  power  to  purcliase  salt,  and  bind  the  people  of 
the  several  counties  for  its  payment,  was  not  judicial  power,  to 
be  exercised  according  to  the  course  of  the  common  law.  It 
was  a  special  and  extraordinaiy  power,  to  be  exercised  ministe- 
rially and  not  judicially.  It  was  natural  and  proper,  in  the 
highest  degree,  that  the  legislature  should  throw  around  the  ex- 
ercise of  this  extraordinary  power,  by  which  the  county  courts 
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could  bind  the  people  of  the  several  counties  of  this,  common- 
wealth to  the  paj-ment  of  millions  of  dollars,  all  the  checks  and 
restraints  possible,  to  secure  its  judicious  exercise.  In  a  matter 
like  this,  purely  ministerial,  and  in  which  all  the  people  of  the 
counties  were  interested,  the  justices  of  the  peace  were,  in  a 
certain  sense,  the  representatives  of  the  people,  and  as  such  were 
to  judge  both  of  the  necessity  of  appropriating  the  people's 
money,  and  the  extent  of  such  appropriation.  To  give  vaUdity 
to  such  action  of  the  county  court,  the  conditions  prescribed  by 
the  statute  must  be  complied  with,  and  it  must  so  appear  upon 
the  record.  The  facts  eswential  to  give  the  court  jurisdiction 
must  appear  affirmatively,  and  no  jxresumption  of  jurisdiction 
will  attend  the  judgment." 

In  the  case  before  us,  there  is  no  pretence  that  all  the  justices 
had  been  summoned  to  attend  the  June  term,  1862,  of  the 
county  court  of  Chesterfield,  'Uo  act  upon  the  matter^'  of  order- 
ing the  purchase  of  salt  for  the  use  of  the  people  of  Chesterfield 
county,  and  to  provide  for  the  payment  of  the  same  by  county 
levy,  or  by  loans,  to  be  negotiated  upon  the  bonds  of  the  said 
county,  &c.,  as  specifically  provided  in  the  statute  known  as  the 
"  Salt  Act  "—already  cited. 

But  it  is  contended  by  the  appellee  here,  (who  was  appellant 
in  the  circuit  court,)  that  a  majority  of  the  acting  justices  was 
present,  and  constituting  the  county  court  of  Chesterfield. 

On  the  9th  day  of  June,  1862,  when  it  was  ''  Ordered,  That 
bonds  of  this  county,  to  the  amount  of  nine  thousand  dollars, 
bearing  six  per  cent,  interest  from  date,  be  issued  for  the  pur- 
chase of  salt,  said  bonds  to  be  issued  and  signed  as  the  bonds 
heretofore  issued,  and  payable  one  year  after  date." 

At  a  court  held  for  Chesterfield  county,  May  13th,  1861,  the 
following  order  was  made:  "Be  it  ordered  that  the  bonds  pro- 
posed to  be  issued  in  the  foregoing  report,  this  day  unanimously 
adopted  by  the  court,  shall  be  signed  by  the  presiding  justice, 
and  countersigned  by  the  clerk  of  the  court,  and  to  issue  in 
such  sums  as  the  said  officers  may  think  advisable  from  time  to 
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time,  and  that  the  clerk  shall  keep  a  register  of  all  the  bonds 
issued,  their  respective  amounts,  and  the  agents  or  parties  to 
which  they  have  been  delivered." 

The  clerk  of  the  county  court  certifies  that  the  records  in  his 
office  show  that  at  the  June  term,  1862,  of  the  said  county  court 
of  Chesterfield  county,  there  were  twenty-four  acting  justices 
of  the  said  county.  Of  these,  one,  William  B.  Chalkley,  had 
accepted  a  commission  as  postmaster,  under  the  Confederate 
states  government,  and  the  county  court  instructed  the  jury,  at 
the  request  of  the  plaintifiT,  (who  is  the  appellee  here,)  that  the 
said  Chalkley  could  not  be  regarded  as  an  '*  acting  justice."  Of 
this  the  plaintiff  could  not  complain,  though  the  record  shows 
that  Chalkley  continued  to  act  as  a  justice  of  the  county.  Tliis 
reduced  the  number  of  acting  justices  to  twenty-three,  and  tlie 
plaintiff  below  claimed  that  the  record  showed  that  twelve  were 
present  on  the  9th  of  June,  1862,  when  the  order  was  entered 
on  which  this  asserted  bond  was  based. 

The  record  shows  that  the  county  court  of  Chesterfield 
county,  at  its  session  on  the  9th  of  June,  1862,  trausa(*ted  a 
great  amount  and  variety  of  business,  and  that  during  that  day 
the  composition  of  the  court — both  as  to  numbers  and  individ- 
uals—changed three  times.  It  began  \^^th  three  justices,  and 
transacted  a  great  deal  of  business,  and  then  the  following 
entry  appears:  "Present — Gentlemen  Justices  L.  L.  Lester, 
Healey  Cole,  W.  Tucker,  R.  L.  Jones,  V.  Markham,  F.  G.  Han- 
cock, "William  B.  Gates,  H.  R.  Graves  and  Edward  Williams." 

"  Ordered,  That  James  H.  Cox  and  Alex.  Sims  be  and  they 
are  hereby  appointed  commissioners  to  obtain  from  the  salt 
works,  in  Washington  county,  the  proportion  of  salt  which  the 
law  authorized  them  to  fiirnish  this  county;  and  that  having 
obtained  the  same,  they  are  fiirther  authorized  to  select  a  pla<;e 
or  places  for  deposit,  and  by  advertisement  notify  the  public  of 
the  place  or  places  for  distribution. 

''Ordered,  That  Alex.  Sims,  having  given  bond  as  the  law 
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requires,  be  appointed  agent  of  this  county  to  obtain  from  the 
salt  works  the  quantity  of  salt  to  which  this  county  is  entitled. 

"  Ordered,  That  bonds  of  this  county,  to  the  amount  of  nine 
thousand  dollars,  bearing  six  per  cent,  interest  from  date,  be 
issued  for  the  purchase  of  salt;  said  bonds  to  be  issued  and 
signed  as  the  bonds  heretofore  issued,  and  payable  one  year  after 
date." 

This  record  affirmatively  shows  that  the  court  was  composed 
of  the  nine  justices  who  are  recorded  by  the  clerk  as  being 
^^ Present ;^'  and,  upon  the  legal  and  logical  maxim,  ''  expressio 
uniuSj  est  exclusio  altmus^^'  it  not  only  fails  to  show  that  any 
others  than  those  named  were  present,  but  it  excludes  the  in- 
ference. 

Nevertheless,  it  is  claimed  by  the  appellant  that  it  is  to  be 
presumed  that  the  three  justices  who  are  recorded  as  being 
^'present''  at  the  opening  of  the  court  on  the  9th  of  June,  1862, 
were  likewise  present^  at  the  reorganization  of  the  court,  to  take 
action  under  the  "  Salt  Act."  This,  it  seems,  is  a  violent  pre- 
sumption in  the  teeth  of  the  record  of  those  who  were  "  Pre- 
sent," and  of  the  fact,  shown  by  the  record,  that  the  court  was 
organized  four  different  times  on  the  9th  of  June,  1862,  accord- 
ing to  the  requirements  of  the  large  and  varied  business  of  the 
court  on  that  day.  But  we  have  already  quoted  from  the  opinion 
of  this  court,  in  the  case  of  Dinvnddie  County  v.  Sitiart^  Buchanan 
^  Co.,  and  repeated  in  the  case  of  Pulaski  County  v.  Stuart,  Buch- 
anan ^  0>.,  that  no  presumption  can  come  in  aid  of  the  record  of 
the  court,  acting  under  the  special  summary  jurisdiction  con- 
ferred by  the  statute ;  "  that  to  give  validity  to  such  action  of 
the  county  court,  the  conditions  prescribed  by  the  statute  must 
be  complied  with,  and  it  must  so  appear  upon  the  record.  The 
facts  essential  to  give  the  court  jurisdiction,  must  appear  affirm- 
atively, and  no  presumption  of  jurisdiction  will  attend  thejvdffment,'' 

The  plaintiff  below  contended,  and  attempted  to  show,  that 
there  were  only  seventeen  "acting  justices"  in  the  county  of 
Chesterfield  on  the  9th  of  June,   1862.      To  do  this,  he  at- 
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tempted  to  prove  that  one  of  them,  Robert  S.  Winfree,  was 
dead  at  tliat  date,  but  he  failed  to  prove  it;  and  the  certificate  of 
the  clerk,  already  cited,  proves  that  he  was  alive  and  one  of  the 
tv\'enty-four  acting  justices  of  Cliesterfield  county  on  that  date. 
It  was  proved  that  Walter  G.  Clarke,  Charles  B.  Vaden  and 
Joseph  T.  Mason  entered  the  C-onfederate  military  service  early 
in  1861,  tho'  it  was  proved  that  W.  G.  Clarke  acted  as  a  justice 
after  he  entered  the  army.  Two  others — A.  XL  Drewry  and 
R.  H.  Watkins — entered  the  Confederate  service  in  December, 
1861,  but  they  never  went  out  of  the  county  of  Chestei'field ; 
they  were  stationed  at  Drewry's  Bluff,  a  few  miles  only  from 
the  court-house  of  the  county,  and  both  of  them  regularly  at- 
tended the  sessions  of  the  county  court.  But  the  convention 
which  sat  at  Richmond,  November  23rd,  1861,  (see  Acts  1861-2, 
Ordinance  No.  90),  pansed  an  ordinance  expressly  providing 
that  no  one  holding  an  ofiice  under  the  State  of  Virginia,  shall 
be  deemed  to  vacate  the  same  by  entering  the  military  service 
of  the  Confederate  States.  This  ordinance,  evidently,  was  in- 
tended to  encourage  enlistment,  and  Drewry  and  Watkins  en- 
tered the  service  after  its  passage  and  under  its  provisions.  So 
that,  granting  that  t^halkley  vacated  his  office  by  becoming 
postmaster;  that  Winfree  was  dead;  and,  that  Clark,  Vaden 
and  Mason  vacated  their  office  by  entering  the  Confederate  ser- 
vice, and  are  not  to  be  considered  **  acting  justices '' — ^this  would 
be  Jire  ft'om  Ureuty-four^  leaving  nineteen— of  which  nine  would 
not  be  a  majority. 

This  case  was  tried  in  the  county  court,  by  a  jury,  upon  an 
issue  made  up  by  petition  and  answer,  which  expressly  denied 
the  execution  and  delivery  of  the  bond  as  the  obligation  of  the 
county,  and  denied  the  alleged  loan  to  the  county  of  the  money 
asserted  as  the  consideration  of  the  bond.  There  was  a  great 
mass  of  testimony — much  of  it  conflicting,  and  much  of  it 
tending  to  show  that  the  bond  asserted  never  was  executed 
and  issued  by  the  county  of  Chesterfield,  and  the  money  had 
never  been  loaned  to  the  county ;  and  that  if  so,  it  had  been 
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paid,  as  the  county  was  always  able  to  pay  it.  The  bond  is  in- 
complete on  its  face:  it  is  without  date  of  execution,  and  with- 
out date  of  payment:  there  is  no  registry  of  it,  as  tlie  order  un- 
der which  it  is  claimed  to  haye  been  issued  expressly  required. 
It  is  claimed  to  haye  been  issued  June  9th,  1862,  and  was  neyer 
presented  by  Wilkins  Hall,  who  died  in  the  fall  of  1864;  and  his 
executor,  L.  L.  Lester,  kept  it  until  1878 — a  period  of  sixteen 
years,  and  neyer  presented  it  for  payment  or  said  a  word  to  any 
authority  of  the  county  about  his  haying  any  such  claim  against 
the  county:  and  neyer  presented  it  for  payment  until  after  the 
death  of  the  presiding  justice,  James  H.  Cox,  during  the  war, 
and  who  attended  to  the  whole  business  of  purchasing  the  salt, 
and  who  was  well  known  to  know  all  about  the  bonds  which 
had  been  issued  by  the  county  to  pay  for  it,  and  which  were  re- 
quired by  the  order  of  the  court  to  be  signed  by  him,  and  coun- 
tersigned by  the  clerk,  whose  death,  likewise,  had  taken  place 
before  this  claim  was  exhibited  to  the  light  of  day.  The  claim 
was  a  suspicious  one,  in  all  its  aspects,  and  the  jury  was  well 
warranted  in  finding  their  yerdict  for  the  county;  and  we  think 
it  was  error  in  the  circuit  court'  to  set  aside  the  yerdict  which 
had  been  confirmed  by  the  trial  court. 

There  being  no  day  of  payment  named  in  the  bond,  it  is  (as 
the  appellee  claims)  payable  on  demand,  with  interest  from 
June  9th,  1862:  yet  the  order  of  June  9th,  1862,  under  which 
it  is  claimed  it  was  issued,  expressly  proyides  that  the  bonds  to 
be  issued  under  its  pro\Hsions,  shall  be  made  payable  one  year 
after  date.  This  bond  is,  therefore,  not  a  good  execution  of 
the  power  conferred  by  the  order,  was  issued  (if  at  all?)  without 
authority;  and  no  recovery  can  be  had  on  it  as  a  bond.  Story 
on  Agency,  63-73;  Dinwiddie  County  y.  Stuart^  Buchanan  ^ 
Co.j  and  Pulaski  County  v.  Same;  supra.  Batty  v,  Carsicell,  2 
Johnson's  L.  Reports,  p.  48:  Tate  ^  Hopkins  v.  Evans ^  7th  Mis- 
souri, 419.  In  Batty  v.  Car  swell.,  supra  ^  the  authority  was  to 
execute  a  note  for  $250,  payable  in  six  months;  the  agent  gaye 
the  note  payable  in  sixty  days.  The  court  held  that  the  prin- 
V  OL.  LXXX — 42  " 
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cipal  was  not  bound.  But,  even  beyond  this,  as  this  bond 
given  June  9th,  1862,  imports  a  Confederate  contract,  it  must 
be  scaled  as  such,  under  the  ruling  in  the  Diniriddle  case ;  and 
the  difterence  between  scaling  it  as  of  June  9th,  1862,  and 
twelve  months  after  that  date,  is  as  one  and  a  half  to  eight 
This  shows  the  essential  necessity  of  the  day  of  payment  of  the 
bond  to  have  been  made  in  conformity  to  the  express  require- 
ment of  the  order  of  court  that  it  should  be  payable  one  year 
after  date.  And,  for  this  alone,  the  judgment  of  the  circuit 
court  is  erroneous  in  scaling  the  bond  as  of  the  value  of  Con- 
federate money  June  9th,  1862. 

But,  for  the  reasons  set  forth  at  length,  we  are  of  opinion  that 
the  circuit  court  erred  in  disturbing  the  verdict  of  the  jurj'  and 
reversing  the  judgment  of  the  county  court,  and  that  the  judg- 
ment of  the  county  court  must  be  affirmed,  and  that  of  the  cir- 
cuit court  reversed  and  annulled. 

Lacy,  J.,  dissented. 

JUDUMENT  REVERSED. 
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Moore  v.  Steelman. 
March  19th,  1885. 

1.  Equity  Jurisdiction  and  Rrlief— /Remedy  at  Law. — Where  there  are 

conflicting  claims  to  personal  property,  possessing  no  pretium  affecHo- 
niSy  the  remedy  is  adequate  at  law,  and  equity  will  not  take  cognizance 
of  the  case,  though  one  of  the  parties  be  a  trustee,  claiming  the  prop- 
erty under  a  trust  deed.    Sheppards  v.  Turpin^  3  Gratt.  357. 

2.  Idem — Injunction— Irreparable  Injury. — Where  irreparable  injury  is  im- 

minent, against  which  there  is  no  adequate  protection  at  law  and  which 
is  not  compensable  in  damages,  equity  will  take  jurisdiction  by  injunc- 
tion. The  bill  must  set  up  the  facts  which  exhibit  the  imminence  and 
irreparableness  of  the  injury. 

3.  Idem  —  Injunction*, —  Dissolution.  —  Where  the  answer  denies  all  the 

grounds  of  equity  set  up  in  the  bill,  and  those  grounds  are  unsustained 
by  proof,  the  injunction  must  necessarily  be  dissolved.  Hogan  v.  Duke, 
20  Gratt.  344. 

Appeal  from  decree  of  circuit  court  of  Chesterfield  county, 
entered  March  3rd,  1883,  in  the  cause  of  J.  S.  Moore  and  J. 
M.  Gregor}%  trustee,  against  Jeremiah  Steelman  and  others. 

In  October,  1881,  David  E.  Porter,  bv  writing,  sold  to  Steel- 
man ten  thousand  cords  of  wood,  to  be  cut  in  said  county  and 
delivered  by  a  certain  time  on  the  Brighthope  railroad,  and 
there  ricked  for  measurement  and  receipt,  and  to  be  paid  for 
when  so  received.  Steelman  had  advanced  $5,000  on  the  con- 
tract. Porter  became  embarrassed  and  unable  to  fulfill  the 
contract,  and  about  the  last  of  June,  1882,  by  parol  contract, 
sold  all  the  wood  he  had  cut  and  corded  in  the  said  county,  and 
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particularly  on  the  Braiider  tract,  to  Steelman,  in  order  to  re- 
fiind  the  $5,000.  But  by  trust  deed,  executed  June  6th,  1882, 
but  not  recorded  until  August  2nd,  1882,  the  day  aft^r  Porter 
died,  the  latter  conveyed  the  Brander  tract,  and  all  the  wood 
cut  and  corded  on  it,  to  Gregory,  trustee,  to  secure  a  debt  of 
$1,500  to  Moore.  Steelman  had  no  notice  of  this  trust  deed 
until  after  it  wa«  recorded;  and  had  taken  possession  of  the 
wood  cut  and  corded  on  that  tract,  and  was  removing  it  to  the 
railroad,  when  Moore  and  the  trust^^e  obtained  an  injunction. 
Steelman  answered  the  bill,  denying  all  the  allegations  whereon 
are  based  the  alleged  grounds  of  equity  interposition,  and  the 
circuit  court  dissolved  the  injunction,  and  Moore  and  the  trus- 
tee appealed. 

J,  M,  Gregory^  for  the  appellants. 

B.  H.  Nash^  for  the  appellees. 

Richardson,  J.,  delivered  the  opinion  of  the  court. 

The  real  matter  in  controversy  is  in  respect  to  the  ownership 
of  a  large  quantit}'  of  cord  wood,  cut  and  remaining  on  the  tract 
of  land  in  Chesterfield  county,  known  as  *'  Brander,"  and  be- 
longing to  the  estate  of  the  late  D.  E.  Porter,  of  said  county. 

The  facts,  briefly  stated,  are  these:  On  the  14th  day  of  Octo- 
ber, 1881,  David  E.  Porter  and  L.  W.  Cheatham,  as  partners, 
entered  into  a  contract,  under  seal,  with  Jeremiah  Steelman,  of 
Ifew  York,  to  saw  and  deliver  on  the  line  of  the  Brighthope 
railway,  not  above  Winterpock,  to  the  said  Steelman,  ten  thou- 
sand  07'  more  cords  of  first  class  pine  wood,  with  certain  specifi- 
cations as  to  size  and  quality;  the  wood  to  be  delivered  ricked 
on  the  line  of  said  railway  by  the  Slst  day  of  December,  1882; 
and  wheft  delivered,  ricked  as  aforesaid,  to  be  measured  and  re- 
ceived by  Steelman  or  his  authorized  agent,  as  stipulated  in  the 
contract,  and  to  be  paid  for  as  received  and  removed,  at  the  rate 
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of  two  dollars  and  fifty  cents  per  cord,  by  drafts  of  said  Steel- 
man  or  his  authorized  agents,  payable  thirty  days  after  sight 
And  the  contract  sets  forth,  that:  "The  l)arty  of  the  second 
part  having  made  an  advance  of  five  thousand  dollars  on  the 
above  wood,  it  is  agreed  that  the  above  advance  shall  constitute 
a  Uen  on  all  the  wood  cut  by  the  parties  of  the  first  part  until 
said  contract  is  filled."  It  was  further  stipulated,  that  all  of  said 
wood  should  be  sawed  before  the  10th  day  of  May,  1882.  There 
are  other  stipulations  contained  in  the  contract  which  are  not 
material  to  the  question  in  hand,  and  need  not  be  here  refer- 
red to. 

Tnder  this  contract  (Cheatham  having  disclaimed  any  in- 
terest therein,  and  having  been  relieved  therefrom,)  Porter  pro- 
ceeded to  cut  and  put  in  i)en8  large  quantities  of  wood  on  the 
tract  of  land  owned  by  him,  called  "Brander,"  and  on  an  ad- 
jacent tract,  of  which  he  was  part  owner,  and  on  other  tracts  in 
said  county  where  he  purchased  the  privilege  of  cutting  wood. 
It  does  not  distinctly  appear  how  much  wood  in  all  was  cut  by 
Porter  under  this  contract,  but  the  fair  inference  is,  that  as  late 
a^  the  hist  of  June,  1882,  the  quantity  was  much  less  than  the 
10,000  cords  stipulated  for  in  the  contract.  At  this  i)enod  (the 
last  of  June,  1882,)  Porter  found  himself  financially  embarrassed 
and  unable  to  fulfill  his  contract  with  Sti*elinan,  so  he  ap- 
proached Geo.  E.  Kobertson,  the  duly  authorized  agent  of  Steel- 
man  in  this  and  other  wood  contracts  in  that  section,  and  ad- 
mitting that  he  had  no  money,  and  could  not  deliver  the  wood 
according  to  his  contract,  but  expressing  the  desire  on  his  part 
to  pay  back  to  Steelman  the  $5,000  advanced  to  him  by  the  lat- 
ter, proposed  to  sell  to  Steelman  the  wood  cut  on  the  Brander 
tract,  saying  at  the  time  that  the  wood  on  the  other  tracts  was 
encumbered,  so  that  he  could  not  sell  and  deliver  it  where  it  was 
in  the  forest,  as  he  proposed  to  do  in  respect  to  that  on  the 
Brander  tract.  Thereupon,  as  agent,  Robertson,  at  the  request 
of  Porter,  purchased  the  wood  on  the  Brander  tract  for  his  prin- 
cipal ;  the  agreement  being,  that  Steelman,  or  Robertson  for 
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him,  should  take  possession  of  the  wood  as  it  was,  on  said  Bran- 
der  tract,  haul  it  to  said  railway,  ship  and  market  it,  and  apply 
the  net  proceeds  to  the  amount  due  from  Porter  to  Steelman,  it 
appearing  that  Porter  had  become  indebted  to  Steelman  in  a 
sum  considerably  in  excess  of  the  $5,000  advanced  on  said 
original  contract.  Under  this  new  contract,  Robertson,  as  agent 
for  Steelman,  w^as,  by  Porter,  put  in  possession  of  said  wood  so 
situated,  and  at  once  commenced  hauling  and  shipping,  and 
openly  continued  to  haul  and  ship  said  wood  without  objection 
or  inten'uption  from  any  source  until  after  the  deatli  of  Porter, 
which  occurred  on  the  4th  day  of  August,  1882,  when  he  Avas 
enjoined  and  restrained  from  so  doing  until  the  further  order  of 
the  circuit  court  of  Chesterfield  county. 

This  proceeding  was  had  under  these  circumstances: 
It  seems  that  on  the  5th  day  of  June,  1882,  I),  E.  Porter  ex- 
ecuted to  James  M.  Gregory,  trustee,  a  deed  conveying,  with 
other  property,  the  said  Brander  tract  of  land,  with  all  the  wood 
then  or  thereafter  to  be  cut  on  same,  in  trust,  to  secure  to  J.  S. 
Moore,  of  Richmond,  a  debt  of  $1,500,  due  by  note  of  even  date 
with  said  trust  deed,  and  payable  on  demand.  This  trust  deed 
was  admitted  to  record  in  Chesterfield  county,  on  the  5th  day 
of  August,  1882,  the  day  after  the  death  of  Porter.  Steelman 
denies  any  notice  of  the  execution  of  this  <leed  at  the  time  of 
his  purchase  of  the  wood  in  question,  and  there  is  in  the  record 
nothing  to  show  that  he  had  any  notice  of  its  existence  until 
the  recordation  thereof. 

On  the  2d  day  of  December,  1882,  said  trustee,  J.  M.  Greg- 
ory, and  the  beneficiary  in  said  trust  deed,  J.  S.  Moore,  pre- 
sented to  the  Hon.  Edw.  H.  F'itzhugh,  judge  of  the  chancery 
court  of  the  city  of  Richmond,  their  bill,  setting  forth  their 
case,  and  praying  for  an  order  to  restrain  the  said  Steelman  and 
his  agent,  the  said  Robertson,  and  all  other  persons  acting  under 
their  authority,  or  the  authority  of  either  of  them,  from  remov- 
ing, disposing  of,  or  in  any  manner  interfering  with  the  cord 
wood  on  the  Brander  tract  of  land,  or  which  has  been  carried 
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therefrom  to  the  Brighthope   railroad   since  the   5th   day  of 
June,  1882. 

The  injunction  was  granted  by  Judge  Fitzhugh,  according  to 
the  prayer  of  the  bill.  From  the  answer  of  Steelman,  in  the 
record,  it  seems  there  was  a  previous  injunction  granted  by  the 
jud^e  of  the  circuit  court  of  Chesterfield,  which  on  motion  had 
been  dissolved  prior  to  the  injunction  awarded  by  Judge  Fitz- 
hugh.  In  their  bill,  the  .complainants  set  out  said  trust  deed, 
and  assert  their  Tight  to  the  cord-wood  on  the  Brander  tract  of 
land  at  the  date  of  said  trust  deed,  June  5, 1882,  and  allege  the 
due  appointment  and  qualification  of  Fannie  L.  Porter,  a«  ad- 
ministratrix of  said  D.  E.  Porter,  dec'd;  that  at  the  time  of  the 
execution  of  said  trust  deed,  there  was  upon  the  said  Brander 
tract  of  land  about  3,000  cords  of  wood  belonging  to  and  in  the 
possession  of  said  D.  E.  Porter,  and  was  part  of  the  wood  con- 
veyed by  said  trust  deed,  and  that  there  is  no  cord-wood  on  said 
tract  other  than  what  was  conveyed  by  said  trust  deed ;  that  the 
said  trustee  has  been  called  upon  to  execute  said  trust,  as  re- 
quired by  the  terms  of  the  deed,  and  is  informed,  believes  and 
charges,  that  Geo.  E.  Robertson,  as  agent  of  said  Steelman,  is 
removing  said  wood  from  said  Brander  tract,  and  shipping  same 
to  Steelman,  in  New  York,  contrary  to  the  rights  of  complain- 
ants under  said  trust  deed;  and  that  complainants  are  informed 
that  Steelman  and  his  said  agent  are  pretending  that  said  Steel- 
man purchased  said  cord-wood  from  I).  E.  Porter  in  his  lifetime, 
and  therefore  owns  the  same.  The  bill  further  alleges,  that  the 
said  Steelman  acquired  no  title  to  or  property  in  said  wood,  or 
any  part  thereof,  by  reason  of  said  purchase,  or  any  purchase 
made  by  him  of  said  Porter  during  his  lifetime,  and  that  the 
title  thereto  is  in  the  said  trustee ;  that  the  cord-wood  remaining 
on  the  Brander  tract  at  the  death  of  Porter,  is  far  more  than 
sufficient  to  pay  off  and  discharge  the  claim  of  said  Steelman  ; 
and  that  he  has  no  right  to  disturb,  remove  or  appropriate  the 
entire  lot  of  wood,  or  even  any  part  thereof,  until  the  rights  and 
interests  of  complainants  and  said  Steelman  have  been  adjudi- 
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cated  by  a  court  of  equity ;  that  it  is  not  competent  for  the 
trustee  to  decide  between  contending  parties  and  pass  upon 
their  rights  in  respect  to  the  property  in  dispuve,  but  that 
such  is  the  proper  prerogative  of  a  court  of  equity;  that  the 
trustee  cannot  sell  said  cord-wood,  as  required  by  the  trust 
deed,  to  proper  advantage,  while  the  said  Steelman  is  claiming 
and  removing  same  under  color  of  said  pretended  purchase,  by 
reason  whereof  they  say,  ''the  rights  and  interests  conveyed 
and  conferred  by  said  trust  deed,  are  being  subjected  to  irrepara- 
ble damage  and  injury."  The  bill  does  not  allege  tliat  Steelman 
or  his  agent,  Robertson,  had  notice  of  said  trust  deed  at  the  time 
*of  the  alleged  purchase  of  the  wood  in  question  by  Steelman, 
or  at  any  time  prior  to  the  recordation  thereof,  but,  speaking 
in  the  present  tense,  long  after  the  recordation  of  the  deed,  uses 
this  hxDguage :  "  Your  orators  fiirther  allege,  that  the  said  Jere- 
miah tL>teelman,  and  G.  E.  Robertson,  his  agent  as  aforesaid, 
hare  full  and  complete  notice  of  the  title  of  the  trustee  to  the 
said  cord-wood,  and  hdvhiy  such  notice,  they  act  in  total  disre- 
gard thereof"  And  further  alleging  that  they  are  without 
remedy,  save  in  a  court  of  equity,  the  complainants  pray  that 
Fannie  L.  Porter,  adm'x  of  1).  E.  Porter,  decM,Jeremiah  Steel- 
man, and  G.  E.  Robertson  in  his  own  right,  and  also  as  agent 
of  said  Steelman,  be  made  parties  defendant  to  their  bill,  and 
be  recjuired  to  answer  the  same  on  oath,  as  if  interrogated  in 
open  court,  to  each  and  every  allegation  contained  therein,  and 
to  show  what  title  or  interest,  if  any,  they  (doubtless  meaning 
Steelman  and  Robertson)  have  to  the  said  cord-wood,  and  when 
and  how  the  same  was  acHjuired,  and  what  consideration,  if  any, 
and  to  whom,  how  and  when,  was  the  same  paid:  and  for  the 
injunction  awarded  as  aforesaid,  and  for  general  relief. 

Robertson  demurred  to  the  bill,  and  disclaimed  any  interest 
in  the  subject  of  controversy. 

Steelman  demurred  to  the  bill,  and  answered  the  same 
promptly,  and  gave  notice  that  he  would  move  on  a  day  named 
to  dissolve  the  injunction. 
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In  his  answer  Steelman  sets  out  snbstantially  his  original 
contract  (before  referred  to)  with  Porter  and  Cheatham  to  de- 
liver said  large  quantity  of  cord  wood,  a  copy  of  which  contract 
he  tiles  as  an  exhibit  with  his  answer,  and  alleges,  that  for  the 
cord  wood  to  be  cut  and  delivered  under  said  contract,  he  ad- 
vanced to  Porter  $5,000;  that  said  contract  on  its  face  appears 
to  have  been  made  with  Porter  and  Cheatham,  but  that  I'orter 
was  the  real  party  interested,  Cheatham  disclaiming  any  con- 
nection with  the  contract,  was  released  from  it  by  respondent, 
with  the  consent  and  approbation  of  Porter;  that  Porter  pro- 
ceeded with  the  money  advanced  by  the  respondent  to  cut  a 
quantity  of  cord  wood,  in  several  places  in  the  county  of  Ches- 
terfield, and  especially  on  the  farm  owned  by  him,  called  the 
"  Brander  tract";  that  said  l^orter  had  cut  and  corded  on  said 
tract  about  2,300'cords  of  pine  wood;  that  in  the  latter  part  of 
June,  1882,  said  Porter,  finding  himself  unable  to  haul  the 
wood  he  had  contracted  to  deliver,  and  desirous  of  pa\nng  back 
the  said  $'),000  advanced  him  by  respondent,  proposed  to  re- 
spondent, through  his  duly  constituted  agent,  Geo.  E.  Robert- 
son, that  respondent  should  take  the  wood  then  cut  and  corded 
on  the  Brander  tract,  haul,  transport  and  ship  the  same  to  New 
York,  and  sell  the  same,  an<l  apply  the  proceeds  to  the  pay- 
ment of  the  said  sum  of  $5,000,  as  far  as  it  would  go  in  pay- 
ment thereof;  that  respondent  accepted  the  proposition,  and 
did  then  and  there,  in  the  lifetime  of  said  Porter,  take  posses- 
sion of  said  cord  wood,  and  was  in  full  possession  of  same  (as 
completely  a«  one  could  take  possession  of  such  a  bulky  article 
as  cord  wood),  and  was  hauling  and  shipping  the  same  during 
the  lifetime  of  said  Porter  and  after  his  death,  until  arrested 
therein  by  an  injunction,  which  was  subsequently,  to  wit,  on 
the  11th  day  of  November,  1882,  dissolved  by  the  Hon.  S.  S. 
Weisiger,  judge  of  the  circuit  court  of  Chesterfield;  that  since 
that  time,  respondent  has  again  been  hauling  and  shipping  said 
wood,  until  stopped  by  the  injunction  order  granted  by  the 
Hon.  E.  H.  Fitzhugh,  on  the  2nd  of  December,  1882;  and  that 
Vol.  lxxx— 43 
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respondent  was  put  in  possession  of  said  cord  wood  by  D.  E. 
Porter  in  his  lifetime,  and  that  his  possession  of  and  right  of 
property  therein  Avas  never  questioned  or  disputed  until  after 
Porter's  death. 

Respondent,  in  his  answer,  then  calls  attention  to  the  fact 
that  said  deed  of  trust,  which  bears  date  June  the  5th,  1882, 
wa«  not  recorded  until  the  5th  day  of  August,  1882,  the  day 
after  the  death  of  said  Porter,  the  grantor.  And  in  response 
to  the  bill,  the  respondent  denies  that  he  or  his  said  agent  had 
any  knowledge  of  said  deed  of  trust,  or  of  any  claim  on  said 
wood  by  J.  S.  Moore,  or  by  said  trustee,  Gregory,  or  any  one 
else,  until  the  5th  day  of  August,  1882,  when  for  the  first  time 
the  deed  wa8  admitted  to  record;  says  it  is  true,  as  alleged  in 
the  complainants'  bill,  that  his  agent,  Robertson,  was  remoWng 
and  8hii>ping  said  wood  to  respondent  in  New-York,  but  insists 
upon  his  ownership  of  the  wood,  and  his  right  to  ship  and 
market  it;  denies  the  statement  in  the  bill  that  he  has  no  title 
and  right  to  said  wood;  denies  also  the  statement  that  the  cord 
wood  remaining  on  the  Brander  tract  at  the  death  of  said  Por- 
ter is  more  than  enough  to  pay  oft*  his  claim  on  the  amount  ad- 
vanced to  Porter,  and  says  the  amount  of  wood  so  remaining 
on  said  tract  was  about  1900  or  2000  cords,  which,  in  the 
woods,  was  worth  about  $1.65  per  cord,  which  would  make  a 
sum  far  less  than  $5,000;  and,  directly  in  resjK)nse  to  the  bill, 
shows  how  he  acquired  title  to  the  wood,  and  how  the  same 
was  paid  for,  by  filing  with  his  answer  live  drafts  drawn  on  re- 
spondent by  Porter  and  Cheatham,  and  paid  by  respondent  in 
accordance  with  the  provisions  of  said  contract  of  the  14th  day 
of  October,  1881.  In  short,  the  answer  separately  and  in  de- 
tail denies  in  the  most  direct  and  emphatic  terms,  eiich  and 
everj'  allegation  in  the  bill  touching  respondent  Steelmau's 
right  to  said  wood:  and  respondent  insists  that  a  court  of  equity 
cannot  undertake,  in  a  case  like  this,  to  pass  upon  the  rights  of 
property  between  conflicting  claimants,  which  is  peculiarly  the 
province  of  a  court  of  law. 
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According  to  notice,  the  motion  to  dissolve  the  injunction 
came  on  and  was  heard,  in  vacation,  on  the  3rd  day  of  March, 
1883,  on  the  complainant's  bill  and  the  demurrer  thereto  of 
Geo.  K  Robertson  and  joinder  therein,  the  answer  of  Jeremiah 
Steelman  and  exhibits  filed  therewith,  and  the  affidavit  of  Geo. 
E.  Eobertson,  filed  by  the  defendant  Steelman  in  support  of  his 
motion  to  dissolve,  when  the  judge  of  the  circuit  court  of  Ches- 
terfield sustained  the  demurrer  of  Geo.  E.  Robertson  and  dis- 
missed the  bill  as  to  him;  and  for  reasons  appearing  to  the 
court,  it  was  adjudged,  ordered  and  decreed,  that  the  injunction 
theretofore  awarded  in  this  cause,  on  the  2nd  day  of  December, 
1882,  be  dissolved,  and  that  said  Jeremiah  Steelman  recover  of 
the  said  plaintiife  His  costs,  &c.  From  that  decree,  dissolving 
said  injunction,  the  case  is  here  on  appeal. 

I.  It  is  clear  that  a  court  of  equity  has  no  jurisdiction  of  the 
case  as  made  by  the  bill.  Personal  property,  a  lot  of  cord  wood, 
as  to  which  there  are  conflicting  claimants,  is  the  subject  of 
controversy.  For  the  settlement  of  such  a  question  a  court  of 
law  is  the  peculiarly  appropriate  tribunal.  The  plaintift's  claim 
the  subject  of  controversy  under  a  trust  deed  executed  by  Por- 
ter in  his  lifetime,  but  not  recorded  until  atler  his  death;  and 
in  the  bill  it  is  stated  that  the  defendant,  Steelman,  claims  the 
same  subject  under  a  purchase  by  him  from  Porter  during  his 
lifetime;  and  the  bill,  though  styling  Steelman's  claim  a  pre- 
tended one,  does  not  charge  that  Steelman  had  notice  of  the 
unrecorded  trust  deed  at  the  time  of  his  alleged  purchase,  or  at 
any  time  during  Porter's  life,  and  prior  to  the  recordation  of 
said  trust  deed.  There  is  thus  presented  by  the  bill,  a  case  of 
conflicting  claims  to  personal  property,  as  to  which  the  remedy 
at  law  is  complete. 

In  1  Barton's  Chy.  Pr.  430,  it  is  said,  "As  the  general  juris- 
diction of  courts  of  chancery  is  founded  in  a  lack  of  remedy  in 
the  courts  of  law,  s6  especially  is  relief  given  by  means  of  in- 
junci:ions,  because  there  is  none,  or  no  adequate  remedy  at  law, 
and  because  compensjition  by  way  of  damages  ^^^ll  not  be  suffi- 
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cient  to  restore  the  party  to  his  rights,  or  to  replace  tlie  wrong 
that  may  be  done  to  him.  It  will  be  found  upon  careful  inves- 
tigation, that  all  the  grounds  upon  which  the  right  to  an  in- 
junction rests,  are  traceable  to  this  general  rule  of  preventing 
irreparable  \n'ong  or  mischief."  See  also  Minor's  Inst.,  vol.  4, 
pt.  1,  p.  7,  109,  133,  473;  Story's  Eq.  Juris.  §  921,  d  seq,;  Inr'm 
V.  Dixon ^  9  How.  10;  Bonyer  v.  Creii/h,  3  Rand.  32;  Co(fK('r  v. 
Hnnfevy  4  Kand.  58;  Adams'  Eq.  210. 

The  bill  in  this  case,  in  a  general  way,  alleges,  among  other 
things,  that  Steelman's  actings  and  doings  in  resi»ect  to  the 
subject  of  litigation  will  result  in  irreparable  damage  and  in- 
jury to  the  plaintiffs.  This  is  not  enough.  There  must  be 
something  peculiar  in  the  case,  so  as  to  bring  the  injunction 
under  the  head  of  quieting  possession  or  preventing  irreparable 
mischief.  Livingston  wLiringston^  6  Johns.  Chy.  R.  497.  The 
bill  here  makes  no  such  case.  Moreover,  the  facts  which  show 
the  irreparable  nature  of  the  injury  must  be  set  out  in  the  bill, 
a  mere  general  averment  is  not  sufficient.  Chesapeake  Sr  Ohio 
Co.  V.  Young,  8  Md.  480.  The  injury  complained  of  must 
be  such  that  it  is  not  susceptible  of  compensation  in  damages 
at  law.  Jerome  v.  Ross,  7  Johns.  Chy.  R.  315 ;  Haitiegx,  Clowes^ 
2  Johns.  Chy.  122.  Here,  unquestionably,  a  case  is  stated  by 
the  bill,  in  respect  to  whidi  there  is  no  obstruction  to  the  rem- 
edy at  law,  which  is  ample.  'Indeed,  nothing  to  the  contrary 
is  suggested ;  and  it  would  seem  that  the  bill  itself  is  a  suffi- 
cient refutation  of  the  claim  to  equitable  jurisdiction  relied  on 
in  the  argument. 

n.  It  necessarily  folloAVs  that  the  injunction  was  properly 
dissolved.  The  settled  doctrine  is,  that  where  a  motion  to  dis- 
solve is  on  the  bill  and  answer,  and  the  answer  denies  all  the 
equity  of  the  bill,  the  injuncticm  is  dissolved,  of  course,  except 
wlien  from  the  bill  and  answer,  special  reasons  may  appear  for 
continuance.  1  Barton's  Chy.  Pr.  414;  Hoffman  v.  Livingston,  1 
Johns.  Chy.  R.  211;  Minfm  v.  Si^ymore,  4  Johns.  Chy.  R.  497; 
Hayzlitt  v.    MeWiUiani,   11    West  Va.   464;    Deloney  v.  Hat- 
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eheso)}^  2  Rand.  183;  JVorth's  Ex'r  v.  FoTon^  4  Rand.  1; 
Hoffan  V.  JDuke,  20  Gratt.  244. 

Here,  the  answer  of  Steelman,  in  the  most  expUcit  and  direct 
terms,  denies  each  and  every  material  allegation  in  the  bill,  and 
the  plaintiffs  utterly  fail  to  sustain  their  bill  by  any  relevant  aux- 
iliary evidence.  Under  the  well  settled  Istw,  no  course  was  left 
open  to  the  court  but  to  dissolve  the  injunction.  On  the  other 
hand,  on  the  motion  to  dissolve,  Steelman  introduced  the  affi- 
davit of  Geo.  E.  Robertson,  which,  to  the  fullest  extent,  sustains 
&aid  answer.  This  affidavit  is  for  the  first  time  objected  to  here, 
on  the  ground  that  the  affiant  was  the  agent  of  Steelman,  and 
made  the  purcha.se  of  the  wood  relied  on  by  Steelman,  and  that 
he  was  thus  a  party  to  the  transaction^  and  not  competent  to  tes- 
tify. Porter,  the  other  party,  being  dead.  It  is  obviously  unne- 
cessary to  decide  this  (|ue8tion,  as,  independent  of  this  affidavit, 
the  injunction  was  properly  dissolved. 

In  any  and  every  view  of  the  case,  we  are  of  opinion  that  the 
decree  appealed  from  is  plainly  right  and  must  be  affirmed,  A\Hth 
costs  to  the  appellee  Steelman. 


Decree  affirmed. 
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Kahn  v.  Kerngood. 

March  19th,  1885. 

(Absent,  Lewi^  P.) 

1.  Appellate  jvRiSDicTiofi—Dissoli^on  of  Injunctions. — From  an  order 

overruling  an  injunction  and  adjudicating  the  principles  of  the  cause, 
an  appeal  lies.    Code  1873,  ch.  178,  sec.  2. 

2.  Idem — Matter  in  Controversy, — Where  a  deed  conveys  property  alleged 

therein  to  be  worth  over  |500,  and  is  assailed  as  fraudulent  by  a  cred- 
itor whose  debt  is  less  than  $500,  as  between  the  grantee  and  the  assail- 
ing creditor,  the  matter  in  controversy  is  the  value  of  the  property, 
and  not  the  amount  of  the  debt ;  and  in  the  absence  of  proof  to  the 
contrary,  the  alleged  must  be  deemed  the  actual  value  of  the  property. 

3.  Practice  in  Chancery— /«/««c/i^ww. — When  on  bill  and  answer  deny- 

ing all  equity  in  the  bill,  there  is  a  motion  to  dissolve  an  injunction,  it 
is  customary  to  dissolve ;  but  for  good  cause  the  motion  may  be  over- 
ruled, and  the  injunction  continued  till  the  hearing  without  any  adjudi- 
cation of  the  principles  of  the  cause. 

Appeal  of  B.  Kahn  from  two  decrees  of  the  judge  of  the 
corporation  court  of  the  city  of  Xorfolk,  entered  in  vacation 
on  the  27th  April,  1883,  and  on  the  2nd  May,  1883,  respect- 
ively, in  a  certain  suit,  wherein  said  Kahn  and  another  are  de- 
fendants, and  Tobe  Kerngood,  Wm.  Kerngood  and  Abe  Kern- 
good, partners  in  the  name  of  Kerngood  &  Bros.,  are  plaintiffe. 
The  object  of  the  suit  is  to  set  aside  as  fraudulent  a  certain 
deed  executed  by  one  J.  D.  Hofheimer,  who  is  the  debtor  of 
the  plaintiflfe  to  the  amount  of  two  notes  aggregating,  after  de- 
ducting a  credit  of  $100,  about  $203,  to  B.  Kahn,  and  convey- 
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ing  to  him  goods,  wares  and  merchandise,  alleged  in  the  deed 
to  be  of  the  value  of  about  $1500.  An  injunction  was  award- 
ed restraining  the  sale  of  the  property,  and  an  order  entered 
directing  the  sale  of  the  property  at  auction.  Kahn  answered 
the  bill,  denying  all  the  allegations  of  fraud  on  the  part  of 
hirnself  or  of  his  grantor:  and  on  the  bill  and  the  answer,  and  on 
the  affidavits,  moved  the  dissolution  of  the  injunction.  The 
motion  was  overruled,  and  Kahn  appealed  to  this  court. 

Borland  ^  Brooke,  for  the  appellant. 

G^xlwin  ^  Martin,  for  the  appellees. 

HiNTON,  J.,  delivered  the  opinion  of  the  court. 

The  plaintiffs,  who  constitute  the  firm  of  Kerngood  Bros.,  in 
their  bill  allege  that  they  are  creditors  of  one  J.  1).  Hof  heimer, 
who  had  recently  sold  his  stock  of  goods  and  personal  property 
to  one  B.  Kahn,  with  intent  to  defraud  the  creditors  of  the  said 
Hof  heimer;  that  Kahn  had  conspired  with  Hof  heimer  in  his 
attempt  to  carry  out  this  fmudulent  purpose ;  and  they  pray  that 
Kahn  and  Hofheimer  may  be  enjoined  from  disposing  of  said 
proi>erty;  that  a  receiver  may  be  appointed ;  the  conveyance  be 
declared  void;  and  the  propertj'  may  be  sold  under  the  direc- 
tion of  the  court.  This  bill  was  filed  in  the  clerk's  office  of  the 
corporation  court  of  the  city  of  Norfolk,  on  the  27th  day  of 
April,  1883,  in  vacation;  and  on  the  same  day  an  injunction 
was  awarded ;  a  receiver  appointed,  and  a  sale  of  the  propertj' 
was  directed  by  the  judge  of  that  court,  in  accordance  with  the 
prayer  of  the  bill.  On  the  next  day  Kahn  filed  his  answer,  in 
which  he  specifically  denies  every  allegation  of  fraud  in  the  bill 
positively,  so  far  as  he  was  concerned,  and  to  the  best  of  his 
information  and  belief,  so  far  as  his  vendor,  Hofheimer,  was 
concerned.  On  the  29th  April,  1883,  the  receiver  advertised 
the  property  for  sale,  at  auction,  on  the  4th  May  then  next  en- 
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suing.  On  April  30th,  1883,  Kahn  served  notice  of  a  motion 
to  be  made  on  May  2nd,  1883,  to  dissolve  the  injunction  on  the 
bill  and  answer.  On  the  last  mentioned  day,  the  cause  came 
on  to  be  heard,  pursuant  to  said  notice,  upon  the  bill  and  an- 
swer, and  three  affidavits  in  support  of  the  bill,  when  the  judge 
overruled  the  motion  to  dissolve  the  injunction,  and  continued 
the  same  to  the  hearing.  Whereupon,  the  said  Kahn  applied 
for  and  obtained  an  appeal  from  one  of  the  judges  of  this  court. 
The  first  question,  therefore,  which  arises  is  as  to  the  power 
of  this  court  to  take  cognizance  of  the  case.  It  is  insisted  that 
this  being  a  mere  order  reftising  to  dissolve  an  injunction,  that 
no  appeal  lies  therefrom.  Such,  however,  is  not  the  case.  The 
Code  1873,  chap.  178,  §  2,  pro\ades  that  "any  *  party  to  a  case 
in  chancery  wherein  there  is  a  decree  or  order  dissolving  an 
injunction,  or  requiring  money  to  be  paid,  or  the  possession  or 
title  of  property  to  be  changed,  or  adjudicating  the  principles 
of  the  cause,  *  *  *  *  niay  present  a  petition  for  an  ap- 
peal from  the  decree  or  order,''  &c.  And  Judge  Moncure,  in 
the  case  of  the  Baltimore  and  Ohio  K,  R.  Co.  v.  City  of  Wheeliiig^ 
13  Gratt.  57,  said,  "As  to  the  objection  that  no  appeal  lies  from 
the  other  order;  it  being  a  mere  refusal  of  the  judge  in  vacation 
to  dissolve  the  injunction,  and  not  an  order  adjudicating  the 
principles  of  the  cause.  There  seems  to  be  no  substantial  differ- 
ence between  the  provision  on  this  subject  in  the  Code,  p.  682, 
ch.  182,  §  2,  and  the  law  as  it  existed  when  the  Code  took  effect. 
In  Lomax  v.  Picot^  2  Rand.  247,  it  was  decided  that  an  order 
overruling  a  motion  to  dissolve  an  injunction  might  come  within 
the  terms  of  the  law  allowing  appeals  from  interlocutory  orders, 
and  within  the  mischief  intended  to  be  remedied  by  that  law. 
The  appeal  in  that  case  was  from  such  an  order,  and  the  court 
entertained  jurisdiction  of  it.  In  TaUey  v.  Tyree^  2  Rob.  R.  500, 
it  was  held,  in  accordance  with  Lomax  v.  Pieot^  that  an  appeal 
lies  to  this  court  from  an  order  of  the  circuit  court  overruling 
a  motion  to  dissolve  an  injunction  which  was  improvidently 
granted.     The  law  under  which  those  two  cases  were  decided 
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being  the  same  in  effect  with  the  provision  on  the  subject  in 
the  Code,  they  maintain  tlie  right  of  appeal  from  the  order  in 
this  case."  And  again  he  says,  at  page  59:  "The  refusal  of 
the  judge  to  dissolve  the  injunction  adjudicated  the  principles 
to  this  extent,  tliat  the  injunction  had  not  been  improAndently 
awanled,  and  that  as  the  cause  then  stood  it  ought  still  to  be 
continued  It  is  therefore  such  an  order  as  may  be  appealed 
from." 

Upon  this  point  we  think  the  statute  and  case  above  quoted 
must  be  regarded  as  conclusive.  The  appeal  in  the  case  before 
us  wa.«<  taken  as  well  from  the  order  appointing  a  receiver  and 
directing  a  sale,  as  from  that  refusing  to  dissolve  the  injunc- 
tion; and  as  it  cannot  be  contended  with  any  show  of  success 
tliat  the  stock  of  goods  described  in  this  case  is  of  the  charac- 
ter of  those  spoken  of  in  section  16  of  chapter  148,  Code  1873, 
which  the  court  is  authorized  to  sell  because  "  perishable  and 
expettsive  to  keep,"  we  must  assume  that  the  court  regarded 
and  treated  them  as  the  i)roperty  of  Ilofheimer,  for  upon  no 
other  ground  could  the  judge  have  the  slightest  pretext  for  sell- 
ing this  projierty;  and  this  was  a  pnictical  adjudication  of  the 
matter  in  issue,  namely,  the  title  to  the  property;  and  even 
then,  his  action  must  be  regarded  as  irregular  and  premature. 

But  it  is  contended,  that  the  amount  of  the  plaintiff's  claim 

being  under  $500,  that  this  court  cannot  take  jurisdiction  of  the 

ease.     This  contention  is  founded,  in  our  judgment,  upon  an 

entire  misapprehension  of  the  real  matter  of  controversy.     This 

is  a  suit  to  set  aside  a  conveyance  alleged  to  be  fraudulent  as  to 

creditors.     The  value  of  the  pfoperty,  stated  in  the  deed,  is 

$1500,  and  upon  this  appeal,  in  the  absence  of  proof  of  its  real 

value  being  less,  we  must  assume  that  amount  as  its  value,  and 

it  is  therefore  sufficient  to  give  jurisdiction.     As  between  the 

plaintiffs  and  the  defendant  Kahn,  there  is  no  contest  over  a 

debt.     It  is  admitted,  that  no  matter  what  may  be  the  debt  due 

from  Hofheimer  to  the  plaintiffs,  that  Kahn  does  not  owe  them 

one  cent.     Nor  is  it  ^pretended  that  Kahn's  property,  if  it  be 
YoL.  Lxxx^— 44 
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Kahn's,  is  bound  by  any  lien  of  the  j^laintiffs.  It  is  only  in  the 
event  that  the  deed  is  proven  to  be  fraudulent  in  its  entirety 
that  the  plaintiffs  can  have  any  possible  claim  upon  the  property 
conveyed  thereby.  It  is  therefore  not  a  contest,  so  far  as  Kahn 
is  concerned,  over  a  debt,  or  even  over  property,  of  less  value 
than  ?500,  but  it  is  as  to  him,  a  contest  as  to  his  title  to  $1500 
worth  of  property.  The  suit  not  having  been  brought  to  set 
aside  the  deed  in  part  but  in  whole,  the  real  question,  so  far  as 
Kahn  is  concerned,  is  whether  the  $1500  worth  of  property 
conveyed  by  that  deed  is  his  or  Hofheinier's,  and  the  question 
as  to  the  amount  of  the  plaintiffs'  debt  is  one  collateral  to  the 
main  issue. 

And  this  brings  us  to  the  last  question  in  the  case,  which  is, 
whether  the  court  should  have  dissolved  the  injunction  on  bill 
and  answer  or  not  ?  The  general  rule  is,  that  when  a  motion 
to  dissolve  comes  on  to  be  heard  upon  the  bill  and  answer,  and 
the  answer  denies  all  the  equity  of  the  bill,  the  injunctton  is 
usually  dissolved ;  but  this  rule  is  not  inflexible,  for  the  court 
may,  for  good  cause  shown,  refuse  to  dissolve  the  injunction, 
and  continue  it  to  the  hearing,  without  adjudicating  the  princi- 
ples of  the  cause.  Sands'  Suit  in  Equity  (new  edition),  §  366 ; 
1  Barton's  Ch'y  Pr.  467;  B.  <f  0,  R.  R,Co.  v.  Cifn  of  Whedhuj, 
13  (Iratt.  58.  We  think  the  case  at  bar  falls  within  the  excep 
tion.  The  law  of  this  state  being  settled  since  the  case  of  i>/- 
ris  V.  Turner^  4  (-rratt.  423,  that  the  retention  of  the  ix)ssession 
of  personal  property  by  the  vendor,  after  an  absolute  sale,  is 
jmwa  f(i(*k  evidence  of  fraud  as  against  the  creditors  of  the  ven- 
dor, which  ^^^ll  vacate  the  transaction  as  to  them,  unless  the 
vendee  shall  prove  it  to  be  fair  and  bona  fide.  We  think  it  was 
proper  for  the  judge  to  have  refiised  to  dissolve  the  injunction 
upon  the  mere  answer  of  only  one  of  the  parties  to  the  assign- 
ment. 

We  are  of  opinion,  therefore,  to  reverse  the  order  of  the  judge 
of  the  corporation  court  of  the  city  of  Norfolk,  made  in  vaca- 
tion on  the  27th  day  of  April,  1883,  in  so  far  as  it  directs  a  sale 
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of  the  property  in  the  bill  and  proceedings  mentioned,  and  to 
direct  that  the  said  property  be  returned  to  the  custody  of  the 
appellant  Kahn,  upon  his  executing  and  delivering  a  sufficient 
bond  to  secure  the  forthcoming  of  the  property,  to  answer  the 
future  orders  of  the  court,  to  discharge  the  receiver,  and  to  re- 
mand the  cause  for  further  proceedings  to  be  had  in  order  to  a 
final  decree. 

Richardson,  J.,  dissenting,  said: 

I  cannot  concur  in  the  opinion  of  the  majority  of  the  court 
just  pronounced,  without  in  my  opinion  overstepping  the  juris- 
dictional limits  of  this  court  as  plainly  prescribed  by  the  con- 
stitution. 

That  the  case  is  one  of  unusual  hardship  upon  the  appellant 
cannot  be  denied.  In  fact,  it  is  so  clearly  a  case  of  the  wrong- 
fill  exercise  of  the  discretionary  powers  of  the  court  below, 
that,  but  for  the  inhibition  imposed  by  the  constitution,  I  would 
not  hesitate  to  break  away  from  any  mere  line  of  precedenti* 
sanctioning  such  manifestly  erroneous  and  oppressive  practice 
SIS  that  disclosed  by  the  record  in  this  case. 

Notwithstanding  all  this,  I  cannot  be  unmindful  of  the  fact 
that  the  constitution,  as  I  understand  it,  in  most  positive  and 
unequivocal  language  actually  prohibits  this  court  from  taking 
jurisdiction  of  the  case.  Section  2,  of  article  6,  of  the  consti- 
sution  of  Virginia,  declares  that  this  court  shall  have  appellate 
jurisdiction  only,  except  in  cases  of  habeas  corpus,  mandmnus 
and  prohibition;  and  expressly  provides,  ''It  shall  not  have  ju- 
risdiction in  civil  cases  where  the  matter  in  controversy,  exclu- 
sive of  costs,  is  less  in  value  or  amount  than  five  hundred  dol- 
lars," with  certain  enumerated  exceptions. 

That  this  case  does  not  come  within  any  of  the  exceptions 
mentioned  in  said  2nd  section  will  be  conceded  by  every  one. 
That  it  is  a  civil  case  in  the  sense  in  which  that  term  is  employ- 
ed in  said  section,  no  one  will  deny. 
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That  the  true  and  only  test  of  what  is  meant  by  "the  matter 
in  controversy,"  as  used  in  said  section,  is  the  amount  men- 
tioned in  the  declaration  or  bill,  and  sought  to  l)e  recovered  by 
the  plaintiff,  has  been  too  long  and  well  settled  by  numerous 
decisions  of  this  court,  and  too  universally  acquiesced  in  l)y 
bench  and  bar  to  be  now  disturbed  by  anj-thing  short  of  an  au- 
thoritative change  in  the  constitution  itself;  a  change  which  this 
court  is  without  authority  to  make.  The  majority  opinion  pro- 
ceeds upon  the  idea  that  this  was  not  a  suit  pure  and  sim- 
ple, for  the  collection  of  the  plaintiff's  claim,  which  is  confess- 
edly far  below  the  jurisdictional  limit  of  this  court,  but  is  h 
suit  to  set  aside  the  conveyance  or  sale  of  goods  made  by  the 
debtor,  Hofheimer,  to  the  appellant,  Kahn,  which  goods,  it  is 
said,  are  of  the  value  of  $1500.  It  would  seem  to  be  obvious 
that  Jurisdiction  cannot  be  conferred  upon  this  court  by  any 
such  means.  This  is  apparent  when  we  reflect  that  the  plain- 
tiffs below,  the  appellees  here,  had  for  their  prime  object  the 
collection  of  their  debt,  less  far  than  $500,  to  do  which,  by 
reason  of  the  alleged  fraudulent  combination  between  their 
debtor,  Hofheimer,  and  the  appellant,  Kahn,  it  became  neces- 
sary to  resort  to  equity,  when  otherwise  they  would  necessarily 
have  been  left  to  their  remedy  at  law.  Hence,  the  bill  charges 
that  the  transaction  was  not  a  bona  firfe  sale  by  Hofheimer  to 
Kahn,  but  a  fraudulent  combination  between  them  to  avoid  the 
payment  of  the  debt  to  the  plaintiffs,  from  Hofheimer.  Under 
this  charge  of  fraudulent  confederation,  Kahri,  it  is  true,  an- 
swers the  bill,  denies  all  fraud  on  his  part,  or  any  knowledge 
of  fraud  on  the  part  of  his  alleged  confederate,  and  moves  to 
dissolve  the  injunction.  In  this  way,  only,  does  the  idea  come 
into  the  case  that  the  stock  of  goods  in  question  is  of  greater 
value  or  amount  than  five  hundred  dollars.  It  must  be  borne 
in  mind  that  the  court  below  in  granting  the  hijunction,  put- 
ting the  goods  in  the  hands  of  a  receiver,  and  directing  the 
goods  to  be  sold,  and  the  receiver  to  report  to  court,  did  not 
pass  upon  the  merits,  not  even  to  the  extent  of  holding  that 
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the  plaintiffs  have  a  valid  claim;  all  that  is  matter  for  consider- 
ation when  the  proofs  are  in,  the  case  matured,  and  a  final 
hearing  shall  he  had.  If,  at  the  final  hearing  it  shall  turn  out 
that  the  alleged  fraudulent  transaction  was  in  fiict  a  bona  fide 
purchase  hy  Kahn,  for  any  damage  he  may  have  suffered,  the 
injunction  bond  will  be  his  indemnity. 

It  seems,  therefore,  manifest  that,  in  taking  jurisdiction  upon 
the  basis  of  value  fixed  by  Kahn's  answer  (especially  under  the 
circumstances  of  this  case),  is  for  this  court,  upon  an  appeal 
from  a  mere  interlocutory  order  refusing  to  dissolve  an  injunc- 
tion, to  assume  in  advance  of  the  maturing  and  hearing  of  the 
case  upon  the  merits  in  the  court  below,  that  Kahn's  answer  is 
true,  and  the  case,  in  effect,  at  an  end.  Such  surely  cannot  be 
safe  or  sound  judicial  procedure.  But  however  true  Kahn's 
answer  may  be,  jurisdiction  cannot  be  founded  thereon,  or  on 
anA'thing  therein  contained,  as  that  answer  in  no  possible  way 
constitutes  or  discloses  the  real  matter  in  controversy;  but  is  in 
respect  only  to  a  mere  incident  to  the  matter  really  in  contro- 
versy. 

But  it  is  moreover  strenuously  contended  that  the  order  or 
decree  appealed  from  here,  changes  the  possession  and  title  of 
property,  and  that  therefore  this  court  ha«  jurisdiction  under 
section  2  of  chapter  178,  Code  1873.  This  section  must  be 
read  in  connection  with  the  succeeding  third  section,  and  sub- 
jecl  to  the  constitutional  provision  aforesaid;  in  fact,  the  two 
sections  are  in  effect  but  one,  the  third  being  in  the  nature  of  a 
proviso  to  the  second,  the  two  being  only  separated  by  a  colon. 
The  two  together  read : 

*'2d.  Any  person  who  thinks  himself  aggrieved  by  an  order 
ill  a  controversy  concerning  the  probate  of  a  will,  or  the  ap- 
pointment or  qualification  of  a  personal  representative,  guard- 
ian, curator  or  committee,  or  concerning  a  mill,  road-way,  terry 
or  landing;  or  any  person  who  is  a  party  to  any  case  in  chan- 
cery wherein  there  is  a  decree  or  order  dissolving  an  injuno- 
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tioii,  or  requiring  money  to  be  paid,  or  requiring  the  possession 
or  title  of  property  to  be  changed,  or  adjudicating  the  princi- 
ples of  a  cause,  or  to  any  civil  ca^e  wherein  there  is  a  final 
judgment,  decree  or  order,  may  present  a  petition,  if  the  case 
be  in  chancery,  for  an  appeal  trom  the  decree  or  order;  and  if 
not  in  chancery,  for  a  writ  of  error  or  supersedeas  to  the  judg- 
ment or  order,  except  as  follows: 

*'  3d.  No  petition  shall  be  presented  for  an  appeal  from,  or 
vmX  of  error  or  supersedeas  to,  any  final  judgment,  decree  or 
order,  whether  the  commonwealth  be  a  partj'  or  not,  which 
shall  have  been  rendered  more  than  two  years  before  the  peti- 
tion is  presented;  nor  to  any  judgment  of  a  county  or  corpora- 
tion court,  which  is  rendered  on  an  appeal  from  a  judgment  of 
a  justice;  nor  to  a  judgment,  decree  or  order  of  any  other 
court,  when  the  controversy  is  for  a  matter  less  in  value  or 
amount  than  five  hundred  dollars,  exclusive  of  costs,  unless 
there  be  drawn  in  (|uestion  a  freehold  or  franchise,  or  the  title 
or  bounds  of  land,  or  some  matter  not  merely  pecuniary." 

The  remainder  of  the  third  section  is  unimportant  here. 

These  two  sections,  by  strict  grammatical  arrangement,  of 
obvious  meaning,  are  purposely  linked  together,  are  on  the 
same  subject,  the  one  qualifjnng  and  explaining  the  other,  and 
must  be  read  and  construed,  with  reference  to  each  other,  in  the 
light  of  the  constitutional  provision  aforesaid,  prescribing  the 
jurisdictional  limit  of  this  court.  "When  so  read,  all  idea  of 
this  court's  jurisdiction,  in  this  case,  is  actually  precluded. 

The  legislature,  in  regulating  the  subjects  of  appeal  and  writs 
of  error,  by  the  said  second  section,  enumerates,  out  of  abun- 
dant caution,  certain  exceptional  cases,  such  as  the  probate 
of  a  will,  the  appointment  or  qualification  of  a  personal  repre- 
sentative, and  mills,  roadways,  ferries,  <!tc.;  in  respect  to  all 
which  the  right  of  aj)peal  is  secured  by  express  provision  of  the 
constitution.  Then  follows  a  further  enumeration,  in  the  same 
section,  of  other  cases  not  enumerated  in  the  constitution,  it  is 
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true,  but  as  to  which  the  right  of  appeal  is  given,  subject,  of 
course,  to  the  express  constitutional  limitation  in  respect  to 
**  ralue  or  amountj^  such,  for  instance,  as  where  in  a-  chancery 
cause  there  is  a  decree  or  order  dissolving  an  injunction,  or  re- 
quiring money  to  be  paid,  or  the  possession  or  title  of  projyerty  to 
be  changed^  &c.  As  to  all  these  cases,  mentioned  in  the  second 
section,  the  legislature  only  provided  the  mode  of  procedure  in 
going  from  the  trial  to  the  appellate  court,  and  conferred,  in 
certain  cases,  the  right  of  appeal  from  interlocutory  decrees  or 
orders,  thereby  saving  time,  anxiety  and  expense  to  litigants. 
But  seeing  that,  by  a  literal  construction  of  the  second  section, 
it  was  liable  to  be  held  unconstitutional,  the  legislature,  instead 
of  stopping  short,  concludes  the  section  with  the  pointedly 
significant  words,  ^^  except  as  folloirsy  And  then  follows  the 
third  section,  declaring  in  what  cases  (among  other  things) 
there  shall  be  no  appeal  to  this  court;  and  among  them,  where 
the  "  eonfrorersi/  is  for  a  matter  less  in  ralue  or  amount  than  fire 
ha)}dred  dollars^  exclusive  of  costs,'^  Thus  squaring  up  to  the 
constitutional  requirement,  and  in  effect  saying,  that  notwith- 
standing what  is  said  in  the  second  section  as  to  the  right  of  aj»- 
peal  from  a  decree  dissolving  an  injunction,  or  directing  money 
to  be  paid,  or  by  which  the  possession  or  title  of  property  is 
changed,  the  real  meaning  is,  that  those  provisions  are  subject 
to  the  constitutional  provision  forbidding  the  appeal,  where  the 
matter  in  controversy  is  less  in  value  or  amount  than  five  hun- 
dred dollars.  This  suit  was  never  brought  for  any  purpose  other 
than  the  collection  of  the  plaintiff's  claim.  The  alleged  fraud- 
ulent collusion  between  the  debtor  and  the  appellant  is  simply 
an  incident;  and  hence,  the  sole  object  of  the  suit  being  to  col- 
lect the  plaintiffs'  debt,  they  come  invoking  the  aid  of  a  court 
of  equity,  to  do  what?  Simply  to  remove  from  their  path  cer- 
tain fraudulent  obstructions,  that  they  may  collect  their  debt, 
the  real  matter  at  issue,  and  for  .the  accomplishment  of  which 
object  only  was  the  suit  brought. 

It  will  be  observed  that  said  third  section  of  chapter  178, 
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after  modifving  and  expressly  restricting  the  right  of  appeal, 
in  certain  cases  mentioned  in  the  preceding  second  section,  to 
the  pecuniarv'  amonnt  prescribed,  as  aforesaid,  by  the  constitu- 
tion, and  after,  in  express  terins,  dechiring  that  in  no  case,  (/.  e. 
no  case  in  which  the  right  of  appeal  as  mentioned  in  said  2nd 
section,  and  not  secured  by  the  constitution)  shall  an  appeal  be 
allowed  where  the  controversy  is  for  a  matter  less  in  value 
or  amount  than  five  hundred  dollars,  exclusive  of  costs,  adds, 
"unless  there  be  drawn  in  question  a  freehold  or  ft*anchise,  or 
the  title  or  bounds  of  land,  or  some  matter  not  merely. pecuni- 
ary." Here  we  find  still  another  enumeration  of  cases  in 
which  the  right  of  appeal  to  this  court  is  secured,  as  to  one  of 
which,  (that  concerning  the  title  or  bounds  of  land),  the  right 
is  secured  b}'  the  constitution :  the  other  two — the  one  in  re- 
spect to  a  freehold  or  fi^nehise,  and  the  other  as  to  matter 
not  merely  pecuniary — not  being  in  the  enumerated  exceptions 
contained  in  the  said  provision  of  the  constitution,  but  expressly 
provided  by  the  legislature,  becauvse  thought  to  be  essential  to 
the  ends  of  Justice,  and  because  not  within  the  constitutional 
inhibition,  which  addresses  itself  exclusively  to  the  pecuniary 
value  or  amount  in  controversy.  Therefore,  these  exceptions 
created  by  the  latter  clause  of  said  3rd  section,  are  valid. 

No  one  will  pretend  that  there  is  involved  in  this  suit  any 
question  of  freehold  or  fi'anchise,  or  any  question  concerning 
the  title  or  bounds  of  land ;  nor  can  it  be  said  with  the  least 
degree  of  plausibility  that  there  is  drawn  in  question,  in  this 
suit,  any  matter  not  merely  pecuniary :  the  object  of  the  suit 
being  purely  one  for  the  recovery  of  a  pecuniary  demand,  and 
it  being  obvious  that  in  no  event  can  the  sto(»k  of  goods  in 
question  (a  mere  incident  to  this  suit)  be  affected,  excrept  to  the 
extent  of  the  debt  sued  for.  If  it  could  be  otherwise,  then 
this  court  would  be  absolutely  overrun  with  petty  litigation  in 
respect  to  almost  numberless  cases  where  the  matter  in  contro- 
versy would  range  between  twenty  dollars  and  five  hundred 
dollars,  and  where,  however  small  the  claim  between  the  limits 
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named,  tlie  debtor  would  have  the  right  of  appeal  to  this  court 
upon  the  absurd  idea  that,  while  the  debt  sued  for  is  barely 
over  twenty  dollars,  the  plaintiff  invoking  the  aid  of  a  court  of 
equity  to  the  end  that  he  may  collect  his  debt  by  the  avoidance 
of  a  fraudulent  conveyance  or  sale  of  property  of  greater  value 
than  five  hundred  dollars,  thereby  secures  to  the  alleged  fraud- 
ulent defendant  the  right  of  appeal.  Such  a  construction 
would  not  only  be  a  palpable  violation  of  the  clause  of  the  con- 
stitution regulating  the  appellate  jurisdiction  of  this  court,  but 
would  be,  in  effect,  a  premium  to  fraud. 

By  the  use  of  the  language  securing  tlie  right  of  appeal  as 
to  matters*' not  merely  pecuniar}-,"  the  legislature  never  in- 
tended to  flood  this  court  with  vexatious  petty  litigation ;  but 
obviously  intended  to  provide  for  a  meritorious  class,  as,  for 
example,  where  the  controversy  is  as  to  the  possession  of  deeds 
and  other  muniments  of  title,  when,  irrespective  of  value  (as 
in  tlie  case  respecting  the  title  or  bounds  of  land),  justice  and 
sound  policy  demand  that  the  right  of  appeal  should  be  al- 
lowed. But  it  is  useless  to  pursue  this  branch  of  the  subject 
further,  except  to  say  that,  from  whatever  standpoint  the  sub- 
ject be  viewed,  there  be  absolutely  nothing  to  sustain  the  idea 
that  the  stock  of  goods,  as  to  which  the  fraudulent  collusion  is 
alleged,  can  afford  the  test  of  jurisdictional  amount  or  value. 

"'  Matter  in  controversy,"  means  the  essence  of  the  issue,  the 
thing  or  value,  or  amount  of  the  thing  for  the  recovery  of 
which  the  suit  is  brought.  This  subject  is  exhaustively  dis- 
cussed by  Christian,  J.,  in  Umbarger  v.  Watts^  25  Gratt.  167, 
where  the  general  view  here  contended  for  is  clearly  and  ably 
held. 

It  only  remains  to  say,  this  suit  was  not  brought  to  recover 
the  stock  of  goods  in  question,  or  the  value  thereof,  but  only 
to  recover  the  plaintiffs'  debt,  and  as  an  incident,  equitable 
aid  is  invoked,  which  in  no  manner  involves  the  value  of  said 
goods,  but  simply  seeks  to  subject  the  same,  or  so  much  thereof 
as  may  be  necessary,  to  satisfy  the  claim.  In  no  event  can  the 
Vol.  lxxx — 45 
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decree  of  the  court  below  be  for  any  other  or  greater  sum  than 
the  debt  sued  for,  with  interest  and  costs.  The  essence  and 
substance  of  the  suit  is  the  debt  sought  to  be  recovered ;  and  by 
the  payment  of  that,  the  defendants,  or  rather  the  debtor,  may 
discharge  himself  In  every  case  the  decree  is  for  the  payment 
of  the  money  found  due,  and  if  not  paid  in  a  reasonable  time, 
as  prescribed,  the  propertj'  subject  thereto,  or  so  much  as  may 
be  necessary,  is  sold.  To  illustrate  the  correctness  and  even 
necessity  for  the  construction  here  contended  for,  take  the  or- 
dinary case  of  a  suit  in  equity  to  enforce  the  lien  of  a  judg- 
ment. Would  it  not  be  unreasonable  to  hold,  that  in  such  ca«e, 
although  the  judgment  and  interest  at  the  date  of  the  decree 
was  less  than  $500,  yet,  it  appearing  that  the  land  decreed  to  be 
sold  is  worth  something  over  $500,  the  judgment  debtor  would 
therefore  be  entitled  to  an  appeal  to  this  court?  It  is  certain 
that  in  such  case  he  could  not  appeal,  however  many  and  gross 
erroi*s  may  have  been  committed  by  the  court  below.  On  the 
other  hand,  take  the  case  of  a  creditor  wiiose  judgment  is 
largely  in  excess  of  $500,  and  the  property  soufi^ht  to  be  sub- 
jected happens  to  be  of  less  value  than  $500,  can  it  be  held,  in 
case  of  a  decree  wholly  disallowing  the  plaintiffs'  claim,  that  he 
cannot  appeal?  In  other  words,  that  because  the  defendant's 
property  liable  to  his  debts  will  not  pay  all,  the  plaintiff  shall 
not  have  satisfaction  to  the  extent  of  the  value  of  the  property 
liable.  Yet  these  strange  results  must  necessarily  follow  if  the 
opinion  of  the  majority  of  this  court  is  to  become  settled  law. 

I  would  willingly,  even  gladly,  give  the  relief  sought  by  this 
appeal,  if  I  did  not  feel  myself  acflially  prohibited  therefrom  by 
a  positive  constitutional  command.  For  the  reasons  above,  I 
am  clearly  of  opinion  that  this  court  has  no  jurisdiction  of  the 
case,  and  that  the  appeal  was  improvidently  allowed,  a!id  should 
be  dismissed. 


Decree  reversed  ix  part. 
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Gregory  v.  Peoples. 
March  19th,  1885. 

1.  Warranty  of  Titue— Estoppel.-— V^lhex^  one  conveys  land  with  gene- 

ral warranty,  whereof  at  the  time  he  has  not  the  title,  but  afterwards 
acquires  it,  such  acquisition  enures  to  the  grantee.  Raines  v.  Walker^ 
11  Va.  92.    The  warrantor  is  estopped  from  denying  he  had  the  title. 

2.  Idem — Bankruptcy — Estoppel, — A  discharge  in  bankruptcy  releases  the 

warrantor  from  liability  for  covenants  broken,  but  does  not  affect  the 
estoppel,  because  the  covenant  runs  with  the  land.  Bush  v.  Person. 
18  Howard,  82. 

3.  Idem — Idem — Resulting  trust. — Where  one  having  only  the  equitable 

title,  conveys  the  land  with  general  warranty ;  then  is  discharged  in 
bankruptcy  ;  and  afterwards,  with  another's  money,  buys  the  land,  at  a 
resale  thereof  for  the  unpaid  purchase  money,  and  obtains  to  himself  a 
conveyance  thereof,  such  title  does  not  enure  to  his  grantee,  and  he  is 
not  estopped  to  deny  he  had  the  title,  because  a  trust  resulted  in  favor 
of  him  whose  money  bought  the  land. 

4.  F'RAUiy—Piirchaser/or  value  without  notice. — On  doubtful  evidence  fraud 

must  not  be  assumed.  It  must  be  distinctly  alleged  in  the  bill,  and 
clearly  proved.  And  so,  of  the  defence  of  purchaser  for  value  without 
notice. 

Appeal  from  decree  of  circuit  court  of  Mecklenburg  county, 
entered  May  29th,  1882,  in  suit  of  Robeii:  II.  Gregory  against  J.  M. 
Sloan,  sheriiF,  and  administrator  of  Lewis  J.  Peoples,  deceased, 
John  R.  Haskins  and  X;  M.  Norwood.  In  1863,  Haskins  con- 
veyed with  general  warranty  land  in  said  county  to  Peoples. 
He  had  not  then  the  legal  title.  A  part  of  the  puVchaae  money 
due  from  him  was  unpaid,  and  the  title  was  withheld.  In  1869, 
a  suit  was  brought  to  collect  the  same,  and  the  land  was  resold 
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therefor.  "With  Xorwood's  money,  Haskiiis  purehaned  the  land 
at  the  resale,  and  the  title  was  conveyed  to  him  in  1870.  But, 
in  1868,  he  had  received  his  discharge  in  bankruptcy.  Peoples 
occupied  the  land  from  the  date  of  his  purchase  in  186-J,  till  his 
death  in  1879.  Shoi-tly  before  his  death,  he  sokl  and  conveyed 
it  to  Gregory,  subject  to  certain  judgments  against  Peoples  in 
his  lifetime.  In  1880,  Gregory  filed  his  bill  praying  that  his 
title  might  be  cleared  and  quieted.  lie  claimed  that  the  legal 
title  obtained  by  Haskins  in  1870,  enured  to  Peoples,  and 
through  him  to  his  grantee;  and  that  Haskins'  warranty  estop- 
ped him  from  denying  he  had  the  title.  In  March,  1880,  the 
circuit  court  so  decreed.  Afterwards,  Haskins  and  Norwood, 
who  were  non-residents,  appeared  and  defended  the  suit.  They 
set  up  Haskins'  bankruptcy,  and  insisted  that  its  effect  was  to 
release  Haskins  of  the  warranty,  and  that  consecjuently  his  sub- 
sequent acquisition  of  the  title  did  not  enure  to  Peoples,  and 
that  a  trust  resulted  in  favor  of  Xorwood,  whose  money  had 
bought  the  land.  In  reply,  Gregory  contended  that  taking  the 
deed  in  Haskins'  !iame,  was  intended  as  a  fraud  on  Norwood's 
creditors,  and  that  no  trust  could  result  from  a  fraud.  But 
there  was  no  suiBcient  proof  to  establish  any  fraud,  or  that 
Norwood  owed  any  debts.  By  its  decree  of  May,  18S2,  the 
circuit  court  reversed  the  decree  of  March,  1880,  and  sustained 
both  defences.  From  this  decree  Gregory  appealed  to  this 
court. 

Flnrh  ^  AtkifiSy  for  the  appellant. 

R.  T,  Thorp,  for  the  appellee. 

Lewis  P.,  delivered  the  opinion  of  the  court. 

In  respect  to  the  first  ground  of  defence  relied  on  in  the  court 
below,  little  need  be  said.  It  was  claimed  that  by  his  discharge 
in  bankruptcy  Haskins  was  released  from  the  obligation  of  his 
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covenant  to  warrant  the  title  to  the  land  conveyed  by  him,  and 
that  consequently  the  subsequent  conveyance  of  the  legal  title 
to  him  did  not  enure  to  the  benefit  of  his  grantee.  This  con- 
tention would  be  well-founded  if  the  case  of  the  appellant  rested 
solely  on  the  personal  liability  of  Haskins,  growing  out  of  his 
covenant.  But  it  does  not.  Such  a  covenant  is  not  only  one 
running  with  the  land,  for  the  breach  of  which  the  covenantor 
is  liable  in  an  action  for  damages,  but  is  something  more.  By 
ita  operation  a  paramount  title,  subsequently  acquired  by  him 
enures  to  the  benefit  of  the  covenantee,  and  in  equity  he  is  es- 
topped from  asserting  that  any  outstanding  title  existed  incon- 
sistent with  what  he  undertook  to  convey.  It  has  therefore 
been  held  that  a  discharge  in  bankruptcy,  while  effectual  to  re- 
lease the  covenantor  from  liability  in  an  action  for  a  breach  of 
the  covenant,  does  not  at  all  afl:ect  the  estoppel.  This  is  on  the 
ground  that,  as  the  release  is  by  force  of  the  statute,  and  not 
by  the  act  of  the  covenantee,  or  those  claiming  under  him,  no 
greater  eflfect  will  be  given  to  it  than  is  warranted  by  the  terms 
of  the  statute;  and  for  the  further  reason  that  existing  personal 
liability  is  not  necessary  to  work  an  estoppel,  and  consequently 
there  is  no  necessary  connection  between  the  pereonal  liability 
of  the  debtor  on  his  covenant  and  the  estoppel  which  arises 
therefrom.  Such  was  the  decision  of  the  supreme  court  of  the 
United  States,  in  a  case  arising  under  the  bankrupt  act  of  1841. 
Busk  v.  Person^  18  How.  82.  And  what  is  there  said  as  to  the 
eiFect  of  a  discharge  under  the  act  of  1841,  equally  applies  to 
the  act  of  1867,  under  which  the  defendant,  Haskins,  was  dis- 
charged. 

Upon  the  second  ground,  however,  the  defence  is  fully  sus- 
tained. It  is  true,  as  we  have  seen,  that  where  land  in  which 
the  grantor  has  only  an  equitable  estate  is  conveyed  by  deed 
with  general  warranty,  the  subsequent  acquisition  of  the  legal 
title  by  the  grantor  enures  to  the  benefit  of  the  grantee  and 
those  claiming  under  him.  DosweU  v.  Buchanan^s  ez^or,  3 
Leigh,  365;  Burtners  v.  Keran^  24  Gratt.  42;  Raines  v.  Walkei'^ 
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77  Va.  92.  But  in  the  present  ca«e  the  evidence  is  conclusive, 
and  indeed,  uncontradicted,  that  the  purchase  money  for  the 
land  wa«  wholly  advanced  by  Norwood,  and  that  in  purchasing 
at  the  re-sale  in  1869,  Haskins  acted  as  Norwood's  agent, 
though  the  deed  was  made  to  Haskins.  Under  these  circum- 
stances a  trust  resulted  in  Norwood's  favor,  and  consequently  in 
equity  Haskins  must  be  regarded  as  holding  the  legal  title  as  a 
mere  trustee  for  Norwood.  2  Minor's  Insts.  191 ;  Bank  of  the 
U.  S.  V.  Carrington^  7  Leigh,  666 ;  Kane  v.  0'  Conners,  78  Va. 
76,  and  cases  cited.  No  title,  therefore,  was  acquired  by  Has- 
kins upon  which  any  estoppel  growing  out  of  his  deed  to  Peo- 
ples can  operate  in  the  appellant's  favor. 

It  is  insisted,  however,  that  Norwood's  object  in  causing  the 
deed  to  be  made  to  Hawkins,  was  to  cover  up  his  estate  to  de- 
fraud his  creditors,  and  that  no  trust  can  result  from  a  fraud. 
To  the  first  branch  of  this  proposition  several  answers  are  fur- 
nished by  the  record.  In  the  first  place,  the  evidence  relied 
on  to  establish  fraud  is  vague  and  unsatisfactory.  It  consists 
solely  of  the  appellant's  own  deposition,  in  which  he  testifies  to 
certain  admissions  which  he  saj's  were  made  to  him  by  Nor- 
wood and  Haskins,  to  the  effect  that  the  deed  was  taken  in  the 
latter'fl  name,  because  the  former,  who  was  a  tobacco  manufact- 
urer, was  at  the  time,  "  in  some  trouble  with  the  revenue  de- 
partment, and  that  he  did  not  want  to  have  the  deed  made  to 
himself  until  that  was  settled."  It  does  not  appear,  however, 
what  the  '*  trouble "  was,  or  that  Norwood  was  indebted,  or 
that  any  pecuniary  demand  had  then,  or  has  since,  been  assert* 
ed  against  him  by  any  one.  Haskins  testifies  that  Norwood 
being  liable  as  his  surety  on  the  bonds  for  the  deferred  pay- 
ments, executed  by  him  at  the  time  of  the  first  sale,  requested 
him  to  attend  the  second  sale  and  *'  make  the  land  bring  the 
debt,"  which  he  did,  and  that  the  deed  was  taken  in  his  name 
because  he  transacted  ajll  the  business.  "  That,"  he  says,  "  was 
the  reason,  and  the  only  reason  that  I  know." 

It  is  obvious  that  this  testimony  falls  short  of  establishing  the 
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fraud  upon  which  the  appellant  relies.  "Fraud/'  said  the 
court  in  Hard's  adm'r  v.  Colbert ^  28  Gratt.  49,  "is  not  to  be  as- 
sumed on  doubtiul  evidence,  or  circumstances  of  mere  suspic- 
ion. The  party  alleging  the  fraud  must  clearly  and  distinctly 
prove  it.  *  *  jf  ^j^^  fraud  is  not  clearly  proved  as  it  is  al- 
leged, although  the  party  against  whom  relief  is  sought  may 
not  have  been  perfectly  clear  in  his  dealings,  no  relief  can  be 
had.'' 

Moreover,  it  appears  that  Peoples,  the  appellant's  grantor, 
had  notice  of  the  re-sale  in  1869,  and,  that  he  subsequently,  and 
before  his  conveyance  to  the  appellant,  who  was  his  step-son, 
acknowledged  Norwood's  title  by  becoming  his  tenant.  This 
is  averred  in  Norwood's  answer,  and  the  averment  is  sustained 
by  the  proof.  Thus,  in  a  letter  written  by  him  to  Norwood, 
dated  August  24,  1876,  he  says:  "I  will  take  the  land  here  an- 
other year  on  the  same  terms  as  this  year.  *  ♦  1  will  give 
$150  for  your  interest  in  the  land  for  next  year."  This  letter 
purports  to  have  been  written  from  the  writer's  post-office,  which 
was  on  the  North  Carolina  side  of  the  state  line;  and  from  this 
fact  it  is  argued  by  counsel  for  appellant  that  the  land  here  re- 
ferred to  was  a  tract  of  land  owned  by  Norwood,  in  the  same 
neighborhood,  and  lying  in  North  Carolina.  But  this  idea  is 
repelled  by  the  circumstance,  that  the  writer  was  at  the  time 
living  on  the  land  in  controversy,  and  also  by  the  amount  of 
the  rent  offered.  The  sum  offered  was  $150,  and  the  evidence 
shows,  or  strongly  tends  to  show,  that  the  annual  rental  value 
of  the  North  Carolina  land  did  not  exceed  the  sum  of  $75.  In 
addition  to  this  is  the  testimony  of  the  witness,  W.  A.  Quincy, 
who  testifies,  that  after  the  sale  in  1869,  Peoples  advised  him  to 
buy  of  Norwood  the  land  in  controversy. 

But  independently  of  the  evidence,  the  question  of  fraud  may 
be  laid  out  of  the  case,  inasmuch  as  no  such  issue  is  properly 
raised  by  the  pWdings.  Fraud,  since  it  must  be  clearly  proved, 
must  be  distinctly  alleged ;  and  here  uq  such  charge  is  to  be 
found  in  the  bill.     The  only  way  in  which  it  was  sought  to  be 
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raised  was  by  the  replications  to  the  pleas  of  bankruptcy.  If  in- 
tended to  be  relied  on  by  the  plaintift*,  it  should  have  been 
charged  in  the  bill,  and  an  opportunity  thereby  afforded  the  de- 
fendants to  meet  it  in  their  answers.  Kerr  on  Fraud  and  Mis- 
take, 365.  And  the  same  may  be  said  in  respect  to  the  claim, 
asserted  for  the  first  time  in  this  court,  that  the  appellant  was  a 
purchaser  for  value,  and  without  notice  of  Norwood's  claim, 
and  therefore  not  affected  thereby.  It  is  not  so  charged  in  the 
bill,  nor  is  it  shown  by  the  e\Hdence,  and  the  contrary  is  em- 
phatically averred  by  Norwood  in  his  answer.  The  decree  is 
affirmed. 

HiNTON,  J.,  dissented. 

Decree  affirmed. 
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Hunter  v.  Beach. 
April  2nd,  1885. 

Construction  of  Deeds— Gw^  at  bar. — In  1865,  H.  conveyed  in  trust,  to 
secure  a  debt  to  B.,  the  west  half  of  his  land,  whereon  a  debt  to  M.  had 
already  been  secured.  In  1876,  H.  conveyed  the  east  half  in  trust,  to 
secure,  (1)  the  interest  on  a  debt  to  D.,  and  (2)  the  interest  and  princi- 
pal of  the  other  debts  secured  on  any  portion  of  said  land,  out  of  the 
rents,  &c.,  thereof,  during  five  years;  and  in  trust  that,  if  the  debt  to 
D.  was  not  paid  in  that  period,  then  the  trustee  should  sell  the  prop- 
erty, and  pay  (1)  the  debt  to  D  ;  (2),  anything  remaining  of  the  other 
debts  therein  provided  for  ;  and  (3),  the  remainder  to  H.  In  1880,  H. 
contracted  to  marry  S.,  and,  in  consideration  of  the  marriage,  conveyed 
to  her  the  east  half.  The  west  half  was  sold  under  a  decree  of  court, 
and  its  proceeds  were  consumed  in  paying  the  debt  to  M.,  leaving  B. 
no  other  security  than  the  trust  on  the  east  half;  and  the  debt  to  D. 
being  overdue  and  unpaid,  B.,  in  1881,  brought  his  suit  to  enforce  said 
trust  for  his  own  benefit,  subject  to  D.*s  debt. 

Held: 

B.'s  debt  is  embraced  in  the  deed  of  trust  on  the  east  half,  subject  to 
%  D.»sdebt. 

Appeal  from  decree  of  circuit  court  of  Alexandria  county, 
entered  November  8th,  1882,  in  the  suit  of  S.  Ferguson  Beach 
against  Alex.  Hunter  and  others.  The  object  of  the  suit  was 
to  construe  and  enforce  for  the  payment  of  a  debt  due  by  Hun- 
ter to  Beach,  a  trust  deed  on  the  east  half  of  Hunter's  tract  of 
land  called  "Abington,"  in  said  county,  which  the  latter  had, 
in  consideration  of  marriage,  subsequently  conveyed  to  Alice 
A.  Swain,  who,  later,  became  his  wife.  The  decree  of  the  cir- 
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cuit  court  was  in  favor  of  Beach,  and  from  it  Hunter  and  wite 
obtained  an  appeal  to  this  court. 
Opinion  states  the  case. 

Charles  E,  Stewart,  for  the  appellants. 

G.  A,  Mushhaeh,  for  the  appellee. 

Richardson,  J.,  delivered  the  opinion  of  the  court. 

The  single  question  in  this  ease  is,  is  the  debt  due  by  the  ap- 
pellant, Alex.  Hunter,  to  the  appellee,  S.  Furguson  Beach,  se- 
cured by  the  trust  deed  from  said  Hunter  to  Arthur  Herbert, 
trustee,  of  date  February  15,  1876? 

The  case  is  this:  In  186-,  the  estate  known  as  '*  Abington,'' 
in  Alexandria  county,  the  property  of  Alex.  Hunter,  and  situ- 
ated on  the  Alexandria  and  Washington  railroad,  about  mid- 
way between  the  cities  of  Alexandria  and  Washington,  in  the 
District  of  Columbia,  was  sold  by  the  direct  tax  commissioners 
appointed  for  the  state  of  Virginia  under  the  act  of  congress, 
of  June  7th,  1862,  entitled,  *'An  act  for  the  collection  of  direct 
taxes  in  insurrectionary  districts  within  the  United  States,  and 
for  other  purposes,"  as  havHng  been  forfeited  to  the  United 
States  under  the  provisions  of  said  act. 

The  "  Abington  "  estate  consists  of  some  500  acres  of  land, 
situated  on  said  railroad  as  aforesaid,  and  divided  ther^y  into 
two  nearly  equal  parts,  the  part  on  the  east  side  of  said  road, 
and  between  it  and  the  Potomac  river,  being  much  the  more 
valuable. 

In  1865,  the  appellee,  S.  Furguson  Beach,  an  attorney-at-law, 
was  employed  by  the  appellant,  Alexander  Hunter — to  whom 
the  estate  would  belong,  if  the  supposed  forfeiture  could  be  set 
aside — to  institute  and  carry  on  the  legal  proceedings  necessary 
for  its  recovery.  After  long  and  laborious  litigation,  extending 
through  the  whole  succession  of  courts,  from  the  circuit  court 
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of  Alexandria  to  the  Supreme  Court  of  the  United  States,  (see 
Bennett  v,  Hmter,  18  Gratt.  100,  and  Bennett  v.  Hunter,  9  Wall. 
326)  the  estate  was  restored  to  said  Hunter. 

For  the  services  thus  rendered,  and  for  some  cash  advances 
made  in  aid  of  the  litigation  on  Hunter's  behalf,  said  Hunter 
executed  to  Beach  two  bonds,  each  for  $1087.50,  dated  March 
21,  1872,  and  payable  two  years  after  date,  with  interest  at  the 
rate  of  eight  per  cent,  per  annum.  As  security  for  the  pay- 
ment of  these  bonds,  said  Hunter  executed  a  deed  of  trust  bear- 
ing even  date  with  said  bonds  upon  the  portion  of  "  Abin(jton  " 
lying  on  the  west  side  of  the  railroad:  there  being  on  said  xoest 
half  of  Abington  at  the  time,  a  previous  trust  deed  from  said 
Hunter  to  C.  W.  Wattles,  trustee,  to  secure  to  W.  8.  Mitchell 
a  debt  of  $2,346.86. 

On  the  15th  day  of  February,  1876,  said  Hunter,  by  deed, 
conveyed  all  that  part  of  Abington  lying  east  of  the  railroad  to 
Arthur  Herbert,  in  trust  to  secure  to  Henry  G.  Dulaney  the  pay- 
ment of  six  thousand  dollars,  evidenced  by  said  Hunter's  note 
to  said  Dulaney  for  that  amount,  of  even  date  with  said  deed, 
payable  five  years  thereafter,  with  interest  from  date,  payable 
semi-annually. 

Having  thus  conveyed  said  eastern-,  and  far  the  most  valuable 
half  of  Abington,  to  secure  said  Dulaney  debt,  the  deed  then 
proceeds:  *'And  in  further  trust,  to  receive,  collect,  and  take 
charge  of  the  rents,  issues  and  profits  of  the  said  tract  of  land, 
and  apply  the  same  to  the  payment  of  the  interest  on  the  said 
sum  so  due  as  herein  specified,  and  on  the  inte)'est  and  principal  of 
the  other  debt^  due  by  the  said  party  of  the  first  part,  and  se-cured  on 
any  portion  of  the  said  Abington  estate,  for  and  during  the  said 
term  of  five  years  from  the  date  of  this  deed,  or  on  the  princi* 
pal  of  the  debt  hereby  secured,  provided  there  may  be  any  sur- 
plus of  said  rente,  issues  and  profits  applicable  thereto.  And 
the  said  party  of  the  first  part,  doth  further  grant  unto  the  jxirty 
of  ttte  second  part,  the  rents,  issues  and  profits  of  the  remaining  por- 
tion of  said  Abington  tract  not  hereinbefore  conveyed,  subject  to  the 
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same  trusts,  but  without  prejudice  to  the  rights  of  the  party  of 
the  first  part  to  sell  and  convey  away  any  portion  of  the  re- 
mainder of  said  trust,  and  with  the  limitation  of  said  trust  as 
to  any  portion  that  may  be  sold  by  him  to  the  time  at  which 
any  such  sale  shall  be  made.  And  should  the  party  of  the  first 
part  fail  to  pay  the  sum  herein  first  secured  when  it  shall  fall  due^ 
or  should  he  fail  to  pay  out  of  the  rents,  issues  and  profits  of 
said  lands  as  herein  conveyed,  or  in  some  other  manner,  the  in- 
terest on  said  Sfon^  according  to  the  tenor  of  his  obligation,  then, 
and  in  the  event  of  his  being  in  default  for  the  period  of  thirtj' 
days,  the  trustee  herein  of  the  second  part  may  proceed  to  sell  the 
property  hereby  conveyed,  at  public  auction,  to  the  highest  bid- 
der, at  some  public  place,  &c.,  &c.,  upon  terms  of  cash  in  hand 
for  enough  to  cover  costs  and  pay  a  reasonable  amount  of  the 
sum  for  which  there  may  be  default,  and  of  equitable  credit  for 
the  residue :  and  shall,  out  of  the  proceeds  of  said  sale,  pay  oft* 
and  discharge,  after  paying  costs  and  expenses,  firsts  the  said 
debt  to  said  H.  G.  Dulaney ;  second,  anything  remaining  of  the 
debts  herein  jyrovided  for ;  and  third,  to  pay  over  the  remainder  to 
the  said  party  of  the  first  part." 

To  bring  sharply  to  \new  the  point  at  issue,  I  have  italiciseil 
such  expressions  therein  as  must  control  the  construction  to  be 
given  to  this  deed. 

Later,  to  wit,  on  the  10th  day  of  June,  1880,  in  consideration 
of  a  marriage  then  agreed  upon  and  thereafter  to  be  consum- 
mated between  said  Alexander  Hunter  and  Alice  A.  Swain,  the 
said  Hunter  by  deed  conveyed  to  said  Alice  A.  Swain  the  east- 
ern half  of  said  '*Abington  estate,"  being  the  same  conveyed 
in  said  deed  of  February  15th,  1876,  to  secure  said  Dulany,  and 
for  other  purposes. 

Arthur  Herbert,  trustee,  accepted  the  trusts  created  by  said 
deed  of  February  15th,  1876,  and  in  the  course  of  the  execu- 
tion thereof  paid  to  the  appellee.  Beach,  out  of  the  rents  and 
profits  received  by  him,  the  sum  of  $125,  w^hich  was  credited 
on  the  debt  secured  to  Beach,  leaving  due  thereon  as  of  July 
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21st,  1881,  the  sum  of  $3,674.  The  other  debt,  that  due  to  W. 
S.  Mitchell,  and  secured  on  the  west  half  of  '"Abington,"  was 
paid  by  the  proceeds  of  a  sale  thereof,  made  under  a  decree  of 
the  circuit  court  of  the  eount}^  of  Alexandria,  in  the  suit  of 
Carlin  v.  Hunter  ei  cd,  the  i>roceedR  being  just  sufficient,  and  no 
more  than  to  pay  the  same,  leaving  Beach  no  other  security 
than  what  he  may  have  by  virtue  of  the  provisions  aforesaid  in 
the  deed  to.  Herbert,  trustee,  of  15th  February,  1876. 

In  this  state  of  circumstances,  the  Dulaney  debt  being  over- 
due and  unpaid,  with  accumulations  of  interest,  S.  Ferguson 
Beach,  the  appellee  here,  tiled  his  bill  in  the  circuit  court  of 
Alexandria,  setting  forth  substantially  the  facts  ^aforesaid,  al- 
leging that  by  the  terms  of  said  trust  deed  from  Alexander 
Hunter  to  Arthur  Herbert,  the  portion  of  the  *'Abington  " 
estiite  east  of  the  Alexandria  and  Washington  railroad,  is  liable 
to  the  satisfaction  of  the  debt  due  to  said  Dulaney  and  the  debt 
due  to  said  Beach;  and  to  the  end  that  sale  be  made  thereof, 
for  that  purpose,  prayed  that  Alexander  Hunter,  Arthur  Her- 
bert, Henry  G.  Dulaney  and  Alice  A.  Swain,  be  made  defend- 
ants to  this  bill,  Ac,  and  for  general  relief  Since  the  institu- 
tion of  this  suit,  the  marriage  between  Alexander  Hunter  and 
Alice  A.  Swain  has  been  consummated. 

Neither  of  the  defendants  answered  the  bill;  and  the  cause 
having  been  regularly  matured,  came  on  to  be  heard  in  the  cir- 
cuit court  of  Alexandria  county,  upon  the  bill  taken  for  con- 
fessed a8  to  the  defendants,  Arthur  Herbert,  Henry  G.  Dulaney 
and  Alice  A.  Swain,  and  the  defendant,  Alexander  Hunter, 
then  appearing  by  counsel,  and  consenting  thereto,  a  decree 
was  entered  referring  the  cause  to  a  commissioner  to  ascertain 
and  report  the  liens  and  the  order  thereof,  with  their  amounts, 
on  that  part  of  said  Abington  estate  east  of  said  road;  and  to 
state  and  settle  the  account  of  Arthur  Herbert,  trustee,  under 
the  deed  of  trust  to  him  in  the  bill  mentioned,  &c. 

The  commissioner  reported,  (1)  as  the  prior  and  superior  lien 
on   said  eastern   half  of  **Abington,"  the  said   debt   secured 
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thereon  to  Dulaney,  being  as  of  February  15,  1882,  principal 
$6,000,  and  interest  $1,680;  and  (2)  the  said  Beach  debt,  being 
as  of  March  2l8t,  1882,  principal  $2,275,  and  interest  $1,740. 
Those  were  all  the  debts  reported  as  liens.  The  commissioner 
reported  specially  the  claim  by  said  Alexander  Hunter  that  he 
had  conveyed  said  eastern  half  of  '* Abington  "  to  Miss  Alice 
Swain,  in  consideration  of  marriage,  shortly  thereafter  to  be 
consummated.  Afterwards,  and  before  the  cause  was  heard, 
Alexander  Hunter  and  Miss  Alice  Swain  were  married,  and 
then  the  said  Hunter  and  wife  excepted  to  said  report  in  so  far 
as  it  ascertained  the  Beach  debt  to  be  secured  by  the  deed  ft'om 
said  Hunter  to  Arthur  Herbert,  trustee. 

The  circuit  court  of  Alexandria  county,  at  the  hearing,  to 
wit:  on  the  8th  day  of  November,  1882,  entered  a  decree  over- 
ruling the  exception  thereto,  and  confirming  the  said  commis- 
sioner's report,  and  directing  said  land  to  be  sold.  From  that 
decree  the  case  is  here  on  appeal. 

On  the  part  of  the  api)ellants  it  is  insisted  that  Mrs.  Hunter 
is  a  purchaser  for  valuable  consideration  (marriage)  of  the  east 
portion  of  Abington,  and  as  such  the  owner  thereof,  subject 
only  to  the  lien  of  the  Dulaney  debt  created  by  the  deed  to 
Herbert,  trustee,  of  Februarj-  15th,  1876.  The  appellee.  Beach, 
claims  that  his  debt,  originally  secured  on  the  west  half  of 
Abington,  but  subject  to  the  prior  lien  thereon  of  the  Mitchell 
debt,  is  also  secured  on  the  east  half  of  said  estate  by  said  deed 
of  February  loth,  1876,  which  is  prior  in  point  of  time  to  the 
dce<l  under  which  Mrs.  Hunter  claims. 

The  deed  of  February  15th,  1876,  certainly  had  for  its  pri- 
mary object  the  security  of  the  Dulaney  debt;  nor  does  it  by 
name  secure  or  pnnnde  for  any  other  debt.  But,  as  we  have 
seen  from  the  language  of  the  deed,  after  securing  the  Dulaney 
debt,  the  deed  raises  a  further  express  trust  in  behalf  of  the  m- 
tevvst  <(n<l  prmcipal  of  the  other  debts  due  by  Alexander  Hunter, 
and  se(*ured  on  'Uoit/  portion  of  said  Abington  estate."  We 
have  r<cen  that  the  Beach  debt  was  then  secured  on  the  west  half 
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of  said  estate,  but  was  subordinate  to  the  lien  thereon  by  the 
Mitchell  debt,  and  that  said  west  half  was  subsequently  sold 
and  the  proceeds  entirely  absorbed  in  the  discharge  of  the  last 
named  debt.  But  the  farther  trust  thus  raised,  if  read  apart 
from  and  independently  of  the  concluding  paragraph  in  the 
deed,  only  dedicates  the  rents,  issues  and  profits  on  the  entire 
tract,  for  the  period  of  five  years  and  until  the  Dulaney  debt 
became  due,  to  the  payment  (1)  of  the  interest  on  the  debt,  and 
(2)  to  the  interest  and  principal  of  the  other  debts  secured  on  any 
portion  of  said  estate,  which  provision,  to  the  extent  named, 
necessarily  embraced  the  Beach  debt,  which  was  theretofore 
secured  on  only  the  west  part  of  said  estate. 

As  to  the  rents,  issues  and  profits  thus  dedicated,  the  trustee, 
Herbert,  was  directed  to  take  charge  of,  receive  and  apply  the 
same,  according  to  the  provision  aforesaid.  It  will  be  observed 
that  this  provision  of  the  deed,  in  respect  to  rents  and  profits, 
directed  their  application  only  to  the  interest  on  the  Dulaney 
debt  during  the  five  years  credit  thereon,  but  to  principal  as  well 
as  interest  on  the  Beach  debt,  thereby  evincing  an  intention  to 
better  secure  the  Beach  debt.  This  was  then,  clearly  a  provision 
for  the  Beach  debt,  for  the  period  aforesaid,  to  the  extent  of  the 
rents  and  profits,  after  paying  the  interest  on  the  Dulaney  debt; 
but  this  provision  does  not  of  itself  devote  the  corpus  of  the 
estate  conveyed  by  this  deed  (the  east  half),  to  the  payment  of 
the  Beach  debt.  This,  however,  is  done  by  the  last  clause  in 
the  deed,  which  provides,  that  in  the  event  of  default  by  Alex- 
ander Hunter  of  payment  of  the  Dulaney  debt  therebj'  secured, 
when  it  becomes  due,  or  on  his  failure  to  pay  out  of  the  rents 
and  profits  of  said  lands,  or  in  some  other  way,  the  interest  on 
said  sum  (the  Dulaney  debt),  then,  in  the  event  of  default  therein 
for  thirty  days,  the  trustee,  Herbert,  was  authorized  to  sell  said 
east  half,  and  after  payment  of  costs  and  expenses,  expressly 
directs  the  proceeds  to  be  applied,  first,  to  the  discharge  of  the 
Dulaney  debt ;  second,  to  aiojthing  remaining  of  the  debts  therein 
{»rovided  for;  and  third,  to  pay  over  the  remainder  to  the  said 
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Hunter.  Unquestionably,  by  the  preceding  clauses,  the  Beac»h 
debt  wa8  embraced,  and  provision  made  tlierefor  out  of  the 
rents  and  profits  to  arise  during  said  period  of  five  years;  and 
inasmuch  as,  at  the  end  of  that  period,  except  the  sum  of 
$125.00  paid  thereon  from  said  rents  and  profit*;^,  the  Beach  debt 
remained  unsatisfied,  with  large  accumulations  of  interest 
thereon;  and  inasmuch  as,  at  the  end  of  said  period,  the  de- 
fault in  respect  of  the  Dulaney  debt,  provided  for,  had  occurred, 
the  case  provided  for  by  the  deed  arose,  and  the  corpus  of  the 
east  half  of  said  estate  became  charged  with  the  payment  of 
the  whole  of  the  Beach  debt  remaining  unpaid,  after  first  dis- 
charging the  Dulaney  debt.  That  this  is  clearly  the  import  of 
the  deed,  when  all  its  provisions  are  looked  to,  there  can  hardly 
be  a  doubt.  This  being  so,  and  the  deed  being  long  prior  to 
the  deed  under  which  Mrs.  Hunter  claims,  her  rights  are  subor- 
dinate to  those  of  the  appellee  Beach.  There  is  no  error  in  the 
decree  appealed  from,  and  the  same  must  be  aflirmed,  with  costs 
to  the  appellee. 


Decree  affirmed. 
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Christian  &  Gunn  v.  Keen. 
April  2nd,  1885. 

1.  Married  WoMBS—S^para/e  Estate—Alienation,— A  wife  may   make 

her  separate  estate  liable  for  the  debts  of  herself,  her  husband  or  any 
other  person,  unless  the  instrument  creating  the  estate,  expressly  or 
impliedly,  denies  or  limits  such  power,  but  the  intention  so  to  deny  or 
limit  must  be  clear.     Bain  6f  Bro.  v.  Buff,  76  Va.  371. 

2.  Idem — Conveyances  for  advances  to  husband,— 'Wh^rQ  real  estate  is 

granted  to  a  trustee  for  separate  use  of  married  woman,  free  from  her 
husband's  debts,  to  be  disposed  of  upon  her  written  request,  for  rein- 
vestment, the  proceeds  to  be  held  for  her  benefit  upon  like  restrictions, 
and  she,  her  husband  and  her  trustee  unite  in  deed  conveying  the  prop- 
erty to  secure  advances  of  money  to  be  made  by  another  to  her  hus- 
band, she  has  the  power  of  alienation,  and  the  grant  of  special  power 
to  dispose  of  the  property  in  a  particular  manner,  does  not  divest  her 
of  her  general  power  to  dispose  of  it  in  any  other  manner.  Finch  v. 
Marks,  76  Va.  207. 

3.  Idem — Settlement  to  secure  home,—^\M  where  the  settlement  is  not  only 

to  provide,  but  to  secure  a  home  for  the  wife  and  her  children,  the  in- 
tention is  manifest  to  withhold  the  power  of  alienation.  Bank  of 
Greensboro  v.  Chambers,  30  Gratt.  202. 

4.  Principal  and  Surety— CAa«^^  of  contract,—SuTety  is  discharged  by 

any  change  of  contract,  however  immaterial,  if  made  without  surety's 
consent.    Vey  v.  Martin,  78  Va.  1. 

5.  Married  Women — Husband— Surety, — ^Where  the  wife  chai;ges  her  prop- 

erty to  secure  a  debt  of  her  husband,  she  becomes  the  surety  of  her 
husband,  and  is  entitled  to  all  the  rights  of  a  surety.  Nermcevuicz  v. 
Gahn,  3  Paige,  614. 

6.  Negotiable  Instruments — Acceptance — Payment, — Payment,  not  ac- 

VoL.  LXXX — 47 
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ceptance  merely,  entitles  acceptor  to  sue  the  drawer.    Braxton  v.  Wil- 
ling, Morris  (Sf  Co.,  4  Call,  288. 
7.  Cask  at  Bar.— A  credit  on  the  account  of  the  principal  debtor  should 
discharge /r{7  lanlo  the  lien  on  the  surety's  estate. 

Appeal  from  decree  of  corporation  court  of  town  of  Danville, 
entered  September  6th,  1882,  in  an  injunction  suit,  wherein 
Marv'  V.  Keen,  widow  of  John  T.  Keen,  decea^sed,  was  plain- 
tiff, and  Edward  D.  Christian  and  Thomas  H.  Gunn,  partners 
in  the  name  of  Christian  &  Gunn,  were  defendants.  Mrs.  Keen 
owned  real  estate  in  Danville,  which  had  been  conveyed  to  a 
trustee  on  the  following  terms:  "For  the  separate  use  of  the 
said  Mary  V.  Keen,  wife  of  John  T.  Keen,  free  from  all  debts 
of  her  husband;  and  if  at  any  time  she  shall  consider  it  to  her 
interest  to  sell,  or  otherwise  dispose  of  the  said  lot  of  land,  and 
invest  the  proceeds  thereof  in  other  real  or  personal  estate,  the 
said  trustee,  whenever  she  shall  signify  in  writing,  her  wishes 
in  relation  to  such  sale  or  other  investment  of  the  said  property, 
shall  make  such  sale  or  other  investment,  the  proceeds  thereof 
to  be  held  by  him  for  her  like  benefit,  upcm  like  conditions  and 
with  like  restrictions  as  those  fii'st  mentioned  in  this  instru- 
ment." 

John  T.  Keen,  in  1876,  bargained  with  Christian  &  Gunn  to 
ship  to  them  at  Richmond,  to  be  sold  on  commission,  all  to- 
bacco bought  by  him,  with  such  advances  tis  they  should  make 
to  him  during  that  year.  And  in  consideration  of  such  ad- 
vances, John  T.  Keen,  his  wife  and  her  trustee,  executed  a  deed 
dated  29th  February,  1876,  conveying  said  property  to  a  trus- 
tee to  secure  any  sums  which  might  be  due  Christian  &  Gunn, 
after  applying  the  proceeds  of  sale  of  the  tobacco  to  the  re- 
payment of  such  advances.  This  arrangement  proved  succeaa- 
ful.  At  the  end  of  the  year  it  was  renewed  uiitil  March  Ist, 
1878,  and  a  similar  deed  was  executed  by  the  same  parties  on 
March  1st,  1877.  The  transactions  of  this  year  resulted  in  a 
balance  of  about  $6,000  due  from  John  T.  Keen  to  Christian  & 
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Gunn.  The  trustee  in  the  last  deed  was  proceeding  to  sell  the 
propeiiy  when  he  was  enjoined  by  Mrs.  Keen,  her  husband 
having  died  in  the  meantime.  In  her  bill,  she  denied  that  she 
had  the  power,  under  the  settlement,  to  execute  the  said  deeds. 
She  claimed  that  there  had  been  no  proper  settlement  of  the 
accounts  between  her  husband  and  Christian  &  Gunn;  that  a 
part  of  the  balance  for  which  the  sale  was  to  be  made  had  ac- 
crued in  the  preceding  year,  and  was  not  covered  by  the  second 
deed;  and  that  the  terms  of  the  arrangement  had  been  changed 
without  her  knowledge  or  consent,  and  that  she  had-  thereby 
become  discharged,  she  and  her  property  being  only  surety. 

The  injunction  was  perpetuated,  and  from  the  decree  so  per- 
petuating the  injunction,  Christian  &  Gunn  obtained  an  appeal 
to  this  court. 

ChrisUai)  ^  Christian  and  W.  W,  Gordon^  for  the  appellants. 

Peatross  ^  Harris,  for  the  appellee. 

Lewis,  P.,  delivered  the  opinion  of  the  court. 

It  appears  from  the  deed  of  settlement,  a  copy  of  which  is 
exhibited  wdth  the  bill,  that  the  property  was  conveyed  "  to  be 
held  in  trust  *  *  for  the  separate  use"  of  the  wfe,  ^*free  from 
all  debts  heretofore  contracted,  or  which  may  hereafter  be  con- 
tracted "  by  her  husband.  It  is  very  clear  that  this  languge, 
standing  alone,  would  confer  on  the  wife  not  only  a  separate 
estate,  but  the  power  of  alienation ;  that  is  to  say,  it  would  em- 
power her  to  dispose  of  the  rents,  issues  and  proiite,  in  the  same 
way  as  if  she  were  a  feme  sole,  and  to  dispose  of  the  corpus  of 
the  estate  by  will,  or  in  the  mode  prescribed  by  law  for  the  alien- 
ation of  real  estate  by  married  women.  The  ju.^  disponemli  is 
an  incident  to  such  estate,  and  may  be  exercised  by  the  wife, 
unless  restrained  expressly  or  impliedly  by  the  instrument  cre- 
ating the  estate.     She  may  therefore  encumber  the  trust  sub- 
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ject,  in  the  absence  of  such  restraint,  as  well  for  the  payment  of 
her  husband's  debte  as  her  own,  notwithstanding,  as  in  the  pre- 
sent case,  it  is  in  terms  directed  to  be  held  by  the  trustee  free 
from  the  debts  of  the  husband. 

In  Vizomieau  v.  Pef/ram,  2  Leigh,  183,  certain  personal  proj)- 
erty  was  bequeathed  to  a  trustee  "to  be  held  in  trust'*  a*s  the 
separate  estate  of  the  testator's  daughter,  a  married  woman, 
free  from  the  marital  rights  of  her  husband.  It  was  decided  by 
this  court,  reversing  the  decree  of  the  lower  court,  that  she  had 
the  power  to  dispose  of  the  bequest  in  the  same  manner  as  if 
she  were  a  fejne  sole. 

In  the  recent  case  oi  Avei-ett  v.  Lipscatuhe^  76  Va.  404,  a  testa- 
tor devised  property,  "to  be  settled  to  the  separate  use"  of  a 
married  woman,  "so  that  neither  said  property,  or  its  proceeds, 
nor  profiti>,  shall  be  liable  for  the  contracts  or  debts  of  her  hus- 
band." Construing  this  language,  the  court  said:  "  The  first 
branch  of  the  sentence  alone  was  sufficient  to  create  a  separate 
alienable  estate.  In  Talletf  v.  Aryn^sfrong,  1  Beavan,  1,  so  often 
cited  with  approbation  by  this  couii:.  Lord  Langdale  lays  down 
the  following  as  one  of  the  rules  deduced  from  the  authorities: 
*  If  the  gift  be  made  for  her  [the  wife's]  sole  and  separate  use, 
without  more,  she  has  during  the  coverture  an  alienable  estate 
independent  of  her  husband.'  It  is  very  common,  however,  to 
add  some  such  words  as  are  found  in  the  latter  branch  of  the 
sentence,  *  so  that  neither  said  property,  or  its  proceeds,  nor 
profits,  shall  be  liable  for  the  contracts  or  debts  of  her  husband.* 
They  are  added  ex  ahundanti  cautela  to  exclude  in  terms  the 
rights  of  the  husband,  not  to  limit  the  powers  of  the  wife.  As 
said  by  Lord  Eldon,  in  Parks  v.  White,  11  Ves.  222,  in  reference 
to  other  words  relied  on  in  argument  as  restrictive,  they  are 
'only  the  unfolding  of  all  that  is  implied  in  a  gift,  to  the  separ- 
ate use.'  " 

These  principles  are  firmly  estiiblished  as  the  law  of  this  state, 
by  numerous  decisions  of  this  court.  Penn  v.  Whitehead^  17 
Gratt.  503;  Mulkr  v.  Bay  It/,  21  Id.  521;  McChesnoj  v.  Brown's 
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hetrs^  25  Id.  393;  Burnett  ^  wife  v.  Hawpe's  ex' or,  Id.  481;  Dar- 
nail  ^  wife  v.  Smith's  adniW,  26  Id.  878;  Burying  v.  McDowell,  30 
Id.  236;  Justis  v.  English,  Id.  565;  Garland  v.  Pamplin,  32 
Id.  305;  Frank  ^  Adler  v.  Lilimjield,  33  Id.  877;  ^am  ^  ^ro. 
V.  ^wjf' 5  a^mV,  76  Va.  371;  Fbich  v.  Marks,  Id.  207. 

In  the  present  case,  however,  in  addition  to  the  language  al- 
ready quoted,  the  deed  of  settlement  contains  the  following  pro- 
vision :  "  And,  if  at  anytime,  the  said  Mary  V.  Keen  shall  con- 
sider it  to  her  interest  to  sell,  or  otherwise  dispose  of  the  said 
lot  of  land,  and  invest  the  proceeds  thereof  in  other  real  or  per- 
sonal estate,  the  said  W.  W.  Keen,  Jr.,  trustee  as  aforesaid, 
whenever  the  said  Mary  V.  Keen  shall  signify  in  writing  her 
wishes  in  relation  to  such  sale,  or  other  investment  of  the  said 
propertj',  shall  make  such  sale  or  other  investment,  the  proceeds 
thereof  to  be  held  by  him  for  the  like  benefit  of  the  said  Mary 
V.  Keen,  upon  like  conditions,  and  with  like  restrictions,  as 
those  first  mentioned  in  this  instrument." 

It  is  insisted  by  the  appellees  that  the  eflect  of  this  language 
is  to  exclude  the  power  of  alienation,  except  for  the  purpose  of 
reinvestment,  and  that  the  mode  of  alienation  thus  prescribed 
is  in  exclusion  of  any  other,  on  the  principle  of  expressio  unius 
est  exclusio  alterius.  An  opinion  in  favor  of  this  rule  of  con- 
struction was  expressed  by  Judge  Tucker  in  Williamson  v. 
Beckham,  8  Leigh,  20.  But  in  the  case  of  Lee  v.  The  Bank  of 
the  U,  S.,  which  soon  afterwards  arose,  and  is  reported  in  9 
Leigh,  200,  the  contrary  doctrine  wai?  held  by  the  court.  In 
that  case  certain  real  estate  was  conveyed  to  a  trustee  for  the 
separate  use  of  Mrs.  Lee,  and  aft;er  her  death  for  the  use  of  her 
husband ;  and  lastly,  after  his  death,  for  the  use  of  her  devisees 
or  heirs,  to  be  conveyed  to  them  in  such  portions  as  she  by  her 
will  should  direct,  or  as  the  law  of  the  land  should  determine. 
The  wife  afterwards  united  with  her  husband  in  a  deed  of  trust 
on  the  land,  to  secure  the  payment  of  a  debt  due  by  him  to  the 
Bank  of  the  United  States.  And,  the  question  was,  whether 
the  express  power  to  devise  the  estate  took  fi'om  her  the  power 


Digitized  by 


Google 


374  Christian  &  Gunn  v.  Keen. 

Opinion. 

to  convey  it  by  deed  in  her  life-time.  The  opinion  was  deliv- 
ered by  Judge  Cabell,  who  said:  "I  cannot  perceive  the  force 
of  the  argument  which  infers  diminution  of  power  from  its  ex- 
tension. I  cannot  perceive  how  the  express  grant  of  a  power 
which  the  wife  without  such  grant  had  noty  can  be  made  to  take 
from  her  a  power  which  she  hady  without  the  grant  and  inde- 
pendent of  the  grant.  *  *  Admitting  that  exjrressio  nnlus  est 
exelusio  alterius  when  personal  estate  is  the  subject,  I  think  that 
the  argument  founded  on  it,  when  applied  to  real  estate,  fails 
to  prove  that  which  it  is  adduced  to  prove.  Let  it  be  remem- 
bered that  a  feme  covert  is  under  a  legal  disability  to  convey  by 
her  oimi  sole  act  in  any  form  her  separate  real  estate  in  cases 
where  the  instrument  giving  her  the  estate  is  silent  as  to  the 
power  of  alienation.  The  express  grant  of  a  power  to  convey 
the  estate  m  a  particular  form  is  therefore  nothing  more  than  a 
dispensation  from  one  species  of  disability ;  and  if  there  is  any 
force  in  the  argument  founded  on  the  maxim  expressio  nnifiSy 
etc.,  it*i  sole  tendency  is  to  exclude  the  dispensation  from  all 
other  disabilities,  and  therefore  to  leave  all  other  disabilities  in 
fiill  operation.  But  the  implied,  or  even  express  pennission 
of  existing  legal  disabilities  to  remain  in  force,  is  no  proof  of 
intention  to  take  away  existing  legal  rights ;  one  of  which,  in 
the  case  of  a  married  woman,  is  the  right  to  convey  her  sepa- 
rate real  estate  with  the  concurrence  of  her  husband.''  It  is  to 
be  observed  that  that  case  arose  before  the  passage  of  the  stat- 
ute allowing  a  married  woman  to  devise  her  separate  estate,  and 
was  heard  by  three  judges  only,  one  of  whom,  Judge  Tucker,  dis- 
sented. But  in  the  later  case  of  Woodson  v.  Perkins,  5  Uratt. 
345,  the  same  doctrine,  it  would  seem,  was  held  in  the  unani- 
mous opinion  of  the  court,  delivered  by  Judge  Allen.  It  is 
true  that  in  some  of  the  cases  subsequent  to  the  one  last  men- 
tioned, the  question  is  referred  to  as  "still  unsettled."  But 
after  all,  it  is  a  question  of  construction,  to  be  determined  on 
the  particular  facts  and  circumstances  of  each  case,  remember- 
ing that  while  in  the  creation  of  a  separate  estate,  restrictions 
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on  the  power  of  alienation,  express  or  implied,  may  be  impos- 
ed, the  intention  to  do  so  must,  in  either  case,  be  clear.  Bain 
^  Bro.  V.  Buffos  adm'r^  supra;  Frank  ^  Adler  v.  Lillenfeld^ 
supra;  Finch  v.  Marks,  76  Va.  207. 

In  the  present  case  the  wife  is  the  sole  beneficiary  in  the  deed 
of  settlement.  The  property  is  conveyed  for  her  exclusive  ben- 
efit; nor  is  its  management  and  control  confided  to  the  trustee. 
The  case  is  therefore  unlike  the  case  of  the  Bank  of  Greensboro 
V.  Chambers,  30  Gratt.  202.  There  the  intention  to  withhold 
the  power  of  alienation  was  implied  from  the  mamfest  purpose 
of  the  deed  of  settlement,  liot  only  to  provide,  but  to  secure  a 
home  for  the  wife  and  her  children.  And  substantially  the 
same  may  be  said  of  the  cases  of  Nixon  v.  Rose,  12  Gratt.  425; 
Ropp  V.  Minor,' SS  Id.  97;  Baiki/  v.  Hill,  77  Va.  492,  and  other 
similar  cases  to  which  counsel  have  referred.  Here,  as  we  have 
seen,  the  legal  effect  of  the  language  by  which  the  trusts  are 
declared  is  to  give  to  the  wife  the  power  of  alienation;  but  not 
the  power  to  dispose  of  the  corpus  of  the  estate  in  her  lifetime, 
except  by  deed  with  the  concurrence  of  her  husband.  And 
this  we  are  to  presume  the  grantors  knew,  for  such  is  the  set- 
rte<l  law  of  the  state.  It  was  natural,  therefore,  that,  having 
conveyed  the  property  for  her  sole  benefit,  and  having  invested 
her  with  the  discretion  t-o  determine  for  herself  the  propriety 
of  a  sale  and  a  reinvestment  of  the  proceeds,  they  should  em- 
power her  by  her  sole  act,  independent  of  her  husband,  to 
effectuate  her  wishes  in  these  particulars.  Accordingly,  the 
provision  was  added,  which  requires  the  trustee,  upon  her  writ- 
ten instructions,  to  sell  and  make  reinvestment  according  to 
her  directions.  It  might  happen  that  she  should  deem  it  to 
her  advantage  to  sell  the  property  for  the  purpose  of  reinvest- 
ment, and  yet,  without  this  additional  provision  in  the  deed, 
she  would  be  powerless  to  do  so,  in  the  event  of  the  inability 
or  refusal  of  her  husband  to  unite  with  her  in  a  deed  of  con- 
veyance. It  was  doubtless  for  this  reason  that  the  special 
power  was  conferred.     But  does  the  grant  of  the  special  power 
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take  from  her  any  power  that  she  already  had?  We  think  not. 
There  is  nothing  in  the  deed  or  the  surrounding  circumstances 
to  warrant  the  conclusion  that  such  was  the  intention  of  the 
parties.  The  principle  affirmed  in  Lee  v.  The  Bank^  supra,  is 
decisive  of  the  question  before  us,  and  consequently  the  trust 
deed  of  March  Ist,  1877,  constitutes  a  valid  and  binding  in- 
cumbrance on  the  property  in  question. 

The  appellees,  however,  insist  that,  conceding  this  to  be  so, 
the  lien  was  discharged  by  a  change  in  the  contract  between 
the  appellants,  on  the  one  hand,  and  the  husband  of  the  female 
appellee  on  the  other.  It  is  well  established,  that  a  surety  is 
discharged  by  any  change  in  a  contract  for  which  he  'is  bound, 
if  made  without  his  knowledge  or  consent.  And  this  is  so, 
even  though  the  change  be  for  the  surety's  benefit;  for  he  has 
a  right  to  stand  upon  the  very  terms  of  his  contract,  and  can- 
not be  held  liable  otherwise  than  he  has  contracted.  Galla- 
way's  ex' or  v.  Price's  adni'r,  32  Gratt.  1;  J)ey  v.  Martin,  78 
Va.  1;  MiUer  v.  Stewart,  9  Wheat.  680;  Smith  v.  United  States, 
2  AVall.  219.  And  it  is  equally  well  established  that,  where  a 
wife  creates  a  lien  on  her  own  property  as  security  for  the  pay- 
ment of  a  debt  of  her  husband,  she  occupies  the  position  of  a 
surety  for  her  husband,  and  is  entitled  to  all  the  rights  of  a 
surety.  Nermcavicz  v.  Gahn,  3  Paige,  614 — affirmed  on  appeal, 
11  Wend.  312. 

Here  it  is  claimed  that  a  (luantity  of  tobacco,  which  under 
the  contract  between  the  parties  ought  to  have  been  shipped  to 
this  city  for  sale  by  the  appellants,  was,  without  the  knowledge 
or  consent  of  Mrs.  Keen,  shipped  to  Durham,  in  the  state  of 
North  ('arolina,  and  there  sold.  But  this  position  is  not  sus- 
tained by  the  proofs.  It  appears  that  the  tobacco  shipped  to 
North  Carolina  was  not  purchased  with  moneys  advanced  by 
the  appellants  during  the  year  begiiming  on  the  Ist  day  of 
March,  1877,  but  was  purchased  during  the  preceding  year, 
and  was  therefore  properly  carried  into  the  accounts  between 
the  parties  for  that  year. 
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Objection  is  also  made  to  several  items  in  the  appellants'  ac- 
counts aggregating  the  sum  of  $3,400.  This  sum  represents 
the  amount  of  four  drafts  draW  by  the  husband  of  the  female 
appellee  on  the  appellants,  and  were  accepted  by  them  for  the 
accommodation  of  the  drawer.  They  were  drawn  and  accepted 
prior  to,  but  fell  due  and  were  paid  after,  the  1st  of  March, 
1877,  and  were  therefore  properly  charged  in  the  accounts  as  of 
the  date  of  their  payment.  And  it  matters  not  that  they  were 
discounted  in  bank  for  the  drawer  before  their  maturity;  for 
until  they  were  actually  paid  there  was  no  cause  of  action 
against  the  drawer  on  the  part  of  the  appellants,  and  from  that 
time  only  did  interest  and  the  statute  of  limitations  begin  to 
run.     This  is  well  settled. 

In  his  work  on  Negotiable  Instruments,  Mr.  Daniel  says: 
"If  the  acceptance  be  for  the  drawer's  accommodation,  the  ac- 
ceptor does  not  thereby  become  entitled  to  sue  the  drawer  upon 
the  bill ;  but  when  he  has  paid  the  bill,  and  not  before,  he  may 
recover  back  the  amount  from  the  drawer  in  an  action  for  mo- 
ney had  and  received."  1  Daniel  on  Nego.  Instruments,  sec. 
532.  In  Braxton  v.  Willing,  Morris  ^  Ch,  4  Call,  288,  it  was 
held  that  the  acceptance  of  a  bill  does  not  entitle  the  acceptor 
to  charge  it  in  account  against  the  drawer  from  the  date  of  ac- 
ceptance, unless  he  pays  the  whole  money  at  the  time.  See  also 
Whiticell  v.  Brif/ham,  19  Pick.  117;  Hfnulerson  v.  Thornton,  37 
Miss.  448;  Snydam  v.  Combs,  3  Green  (X.  J.),  133;  Parker  v. 
Umted  States,  Pet.  C.  C.  262. 

There  is,  however,  an  admitted  error  in  the  accounts  of 
11,116.57,  which  sum  represents  a  credit  on  the  books  of  the 
appellants  in  favor  of  J.  C.  Skinner  &  Co.,  and  which  ought  to 
have  been  credited  to  the  account  of  J.  T.  Keen,  as  a  discharge 
pro  tanto  of  the  lien  on  the  wife's  estate.  The  accounts  will 
therefore  be  corrected  in  this  particular,  and  the  balance  claimed 
to  be  due  by  the  appellants,  less  the  said  sum  of  $1,116.57,  will 
be  the  true  amount  for  the  satisfaction  of  which  the  appellants 
are  entitled  to  enforce  the  tnist  deed  of  March  1,  1877. 
Vol.  lxxx — 48 
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The  decree  of  the  corporation  court  must  therefore  be  re- 
versed, and  a  decree  entered  here  in  accordance  with  the  fore- 
going views. 

Lacy,  J.,  dissented. 

Decree  reversed. 
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Turner  v.  Turner. 
April  2nd,  1885. 

1.  XjSVKY-^Judgfnent. — Where  an  instrument  on  its  face  reserves  more  than 

the  legal  rate  of  interest,  it  is  usurious  in  its  inception,  and  judgment 
shall  be  rendered  for  the  principal  sum  only,  although  the  defendant 
may  have  filed  no  plea  of  usury.    Acts  1874,  ch.  122,  sec.  8,  p.  135. 

2.  \\^^^\— Borrower— Relief,— \^\itxt.  a  borrower,  who  has  paid  no  part  of 

the  principal,  or  usurious  interest,  comes  into  chancery  under  Code 
1873,  ch.  137,  sec.  12,  he  must  be  required  to  pay  only  the  principal  Sum 
loaned  or  forborne.    Acts  1874,  ch.  122,  sec.  5. 

3.  \i>^^— Payments — Application, — Where  payments  have  been  made  on  the 

usurious  contract,  which  are  merely  credited  on  the  bond,  and  not  ap- 
plied specially,  borrower  is  entitled  to  have  such  payments  deducted 
from  the  principal  sum  loaned  or  forborne. 

4.  \d^m— Application  of  payments— Rule — Exception. — To  the  rule  that  the 

creditor  may  apply  payments  when  the  debtor  does  not,  there  is  the 
well  recognized  exception  that  he  cannot  apply  them  to  what  is  no 
legal  or  equitable  demand  against  the  payer. 

5.  Idem — Qucsre. — Whether  or  not  the  creditor  can  apply  payments  to 

usurious  interest  where  debtor  has  made  no  application. 

Appeal  from  decrees  of  circuit  court  of  Greensville  county, 
entered  October  6th,  1881,  October  27th,  1882,  and  December 
2nd,  1882,  respectively,  in  the  cause  wherein  Samuel  B.  Turner, 
administrator  of  John  S.  Turner,  deceased,  and  others,  were 
plaintiflB,  and  E.  L.  Turner,  trustee,  and  others,  w^ere  defend- 
ants. Those  decrees  were  in  favor  of  the  defendants,  and  the 
plaintiffs  appealed. 

Opinion  states  the  case. 
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L.  D,  Yarrell  and  CoUitn''  ^  Budd^  for  the  appellants. 

Friend  ^  Daris^  for  the  appellees. 

HiNTON,  J.,  delivered  the  opinion  of  the  court. 

On  the  first  day  of  February,  1875,  John  S.  Turner  executed 
a  deed  reciting  an  indebtedness  by  him  to  E.  J.  Peebles,  guar- 
dian of  E.  L.  Peebles,  by  bond  of  even  date  with  the  deed,  in 
the  sum  of  $2,100,  payable  February  1st,  1876,  with  interest 
from  date,  at  the  rate  of  eight  per  centum  per  annum,  and  con- 
veying to  E.  L.  Turner,  trustee,  certain  real  estate  in  Greens- 
ville county,  to  secure  the  same. 

In  1881,  the  obligor  in  the  bond  having,  in  the  meanwhile, 
died,  and  the  trustee  being  about  to  sell  the  property,  the  ad- 
ministrator and  heirs  of  the  said  John  S.  Turner  brought  this 
suit,  to  enjoin  the  said  trustee  from  making  sale  of  the  property, 
and  for  other  purposes  not  necessary  to  be  stated.  The  bill 
neither  charges  usury  noi*  seeks  a  discovery.  In  the  process 
of  the  cause,  however,  the  attention  of  the  court  was  called,  in 
the  reports  of  both  the  trustee  and  commissioner,  made  to  April 
term  1882,  to  the  fact  that  the  bond  and  deed  of  trust  were 
usurious  on  their  face;  and,  at  the  same  term,  the  plaintifls  filed 
a  petition,  in  which  they  set  forth  the  same  fact;  assert  that  all 
payments  made  by  the  said  John  S.  Turner,  in  his  lifetime,  must 
be  applied  wholly  to  the  reduction  of  the  principal;  and  lisk 
that  the  trustee  may  be  enjoined  from  selling  any  more  of  vhe 
real  estate  conveyed  in  the  deed  than  may  be  necessary  to  pay 
oft"  the  balance  of  principal  of  the  said  bond,  after  applying  all 
of  the  credits  to  the  reduction  of  the  principal  of  the  debt  alone. 
A  jury  was  waived  by  the  parties,  and  the  case  was  submitted 
to  the  court.  The  couit,  in  its  decree,  held  that  the  obligor  hav- 
ing, in  his  lifetime,  paid  the  usurious  interest,  and  a  portion  of 
the  principal  of  the  bond,  the  plaintifts  could  not  recover  ba<?k 
the  whole  interest  paid,  but  simply  the  excess  paid  over  and 
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above  the  legal  rate  of  six  per  centum,  and  that  the  amount  due 
upon  the  bond  was  to  be  ascertained  by  applying  the  payments 
made  by  the  said  John  S.  Turner,  in  his  lifetime,  first  to  the 
payment  of  the  legal  interest  accrued  upon  the  bond  to  the  dates 
of  the  payments,  respectively,  and  then  to  the  principal  of  the 
bond.  It  also  held  that  the  defendants,  S.  L.  Fuller  and  Ella 
L.  Fuller,  his  wife  (formerly  E.  L.  Peebles),  to  whom  the  bond 
had  been  assigned  by  the  guardian,  were  entitled  to  the  lien  and 
security  of  the  deed  of  trust  for  the  payment  of  the  balance  so 
to  be  ascertained,  with  interest  from  the  date  of  the  decree;  and 
directed  the  trustee  to  proceed  to  sell  as  much  of  the  property 
as  might  be  necessary  for  that  purjiose.  From  this  decree  an 
apj>eal  was  allowed  the  administrator. 

Now  it  seems  perfectly  clear  that  the  court  committed  no  er- 
ror in  holding  this  transaction  usurious  in  its  inception.  The 
word  "interest"  is  a  technical  word,  and  has  a  definite  and 
well-understood  legal  acceptation.  It  imports  a  compensation 
taken  for  the  loan  or  use  of  money;  and  in  this  sense  it  must 
always  be  taken  and  construed,  except  when  it  is  made  satisfac- 
torily to  appear  that  it  was  not  used  in  its  proper  sense.  Usury 
also,  has  a  definite  and  well-understood  legal  meaning.  It  con- 
fiistij  in  taking  more  than  the  lawfiil  rate  of  interest  for  the  loan 
or  forbearance  of  money.  In  this  case,  the  reservation  on  the 
tace  of  the  instrument  is  of  more  than  the  legal  rate  of  inter- 
est, and  it  is,  therefore,  usury.  In  such  a  case  we  agree  with 
Justice  Story,  that  there  is  no  room  for  presumption :  for  the 
intent  is  apparent;  res  ipsa  loquitur ,  3  Pars,  on  Contracts, 
107;  U.  S.  v.  Wagf/encry  9  Pet.  399.  If,  however,  we  had  any 
doubt  upon  this  point,  the  ciuse  seems  to  be  covered  by  the 
terms  of  the  8th  section  of  the  act  of  March  24,  1874,  Acts 
1874,  ch.  122,  p.  135,  which  provides  that  where  the  contract 
or  assurance  is  in  writing,  and  usurious  interest  is  provided  for 
therein,  judgment  shall  be  rendered  for  the  principal  sum  only, 
although  the  defendant  may  have  failed  to  file  a  plea  of  usury. 
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Our  next  inquiry  will  be  as  to  the  measures  of  relief  in  eases 
of  this  kind. 

In  Marks  v.  Morm,  2  Munf.  407,  it  was  determined  that  no 
terms  should  be  imposed  upon  a  debtor  by  deed  of  trust,  who 
wanting  no  discovery,  yet  found  it  necessary  to  apply  to  a  court 
of  chancery  to  stay  the  trustees  from  selling  until  the  question 
of  usury  should  be  inquired  into;  but  that  the  trustee  should 
be  enjoined  from  selling  in  such  case,  until  by  some  proper  pro- 
ceeding to  be  instituted  by  the  creditor,  he  should  establish  the 
validity  of  his  contract;  in  which  case,  the  injunction  should 
be  dissolved;  and,  in  the  other  event,  peqjetuated.  And  the 
design  of  the  tenth  section  of  chai>ter  141  of  the  Code  of  1849, 
which  is  the  same  as  section  12  of  chapter  137  of  the  Code  of 
1878,  was,  as  Judge  Moncure  has  pointed  out,  in  Brockenhron/jh\^ 
ex'ors  V.  Spindle's  adinrSy  17  Gratt.  2*5,  to  adopt  the  principles 
of  that  case,  and  give  to  it  the  force  and  form  of  statutory  law. 
The  object  and  pur])ose  of  the  enactment  of  section.]  2  of  chap- 
ter 137,  Code  1873,  being  then  to  afford  the  borrower,  although 
plaintifl'  in  the  suit,  the  same  relief  to  which  the  lender  would 
be  entitled  if  he  were  plaintiif  seeking  to  make  his  claim  avail- 
able, the  inquiry  as  to  the  measure  of  relief  in  cases  where  the 
debtor  wants  no  discovery,  but  simply  seeks  to  stay  the  trustee 
from  selling  until  the  character  of  the  transaction  can  be  inquir- 
ed into,  may  generally,  if  not  always,  be  resolved  into  the  in- 
quiry, what  would  be  the  measure  of  recovery  to  which  the 
lender  would  be  entitled  were  he,  the  plaintiff  here,  seeking  to 
recover  his  debt.  And  this  last  inquiry  seems  to  be  answered 
by  the  5th  section  of  chapter  122,  Acts  1874,  which,  by  making 
the  contract  or  assurance  illegal  as  to  the  excess  beyond  the 
principal  amount  loaned  or  forborne,  excludes  the  lender  from 
recovering  more  than  his  principal  sum.  The  principal  sum 
loaned  or  forborne,  therefore,  is,  we  think,  the  amount  which 
the  borrower  must  be  required  to  pay  when  he  comes  into 
chancery  under  the  provisions  of  the  twelfth  section,  without 
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having  paid  any  portion  of  the  principal  or  usurious  interest. 
But  suppose,  as  in  the  case  with  which  we  are  dealing,  there 
have  been  payments  made  by  the  obligor  to  the  obligee,  which 
have  been  simply  credited  on  the  bond,  and  there  is  nothing 
which  shows  that  any  application  of  these  payments  was  made 
either  by  the  debtor  or  creditor?  The  question  then  arises 
whether  such  payments  can  be  recovered  back,  or,  what 
amounts  to  the  same  thing,  be  set  off  against  the  principal  of 
the  debt  That  it  can  be  so  set  off*,  in  such  a  case,  we  have  no 
doubt.  There  is  this  well-recognized  exception  to  the  rule  that 
the  creditor  may  apply  where  the  debtor  does  not,  "  that  the 
creditor  has  no  right  to  apply  the  money  paid  to  him  to  the 
satisfaction  of  what  does  not,  nor  ever  did,  constitute  any  legal 
or  equitable  demand  against  the  party  making  the  payment." 
2  Chitty  on  Contracts,  1114  e.t  seq.  In  GiU  v.  Rice,  13  Wise. 
553,  the  supreme  court  of  that  state  held  that  when  no  direc- 
tions have  been  given  by  the  debtor,  that  the  law  would  apply 
a  payment  upon  a  usurious  contract,  to  the  extinguishment  of 
the  principal  sum  loaned.  And  in  Stanley  v.  Rke,  the  supreme 
court  of  Texas,  held  that  the  law  would  not  apply  a  general 
payment,  nor  authorize  the  creditor  to  apply  it,  without  the 
consent  of  the  debtor,  to  the  payment  of  usury.  16  Texas  R. 
201. 

In  Mosely  v.  Broicn,  76  Va.  419,  the  debtor  came  into  court 
charging  usury,  both  in  the  ince})tion  of  the  contract  and  in  the 
subsequent  payments  of  interest  for  the  forbearance.  It  ap- 
pearing, however,  upon  the  facta  of  that  case,  that  the  notes  se- 
cured by  the  deed  of  trust  were  free  from  the  taint  of  usury, 
but  that  illegal  interest  had  been  subsequently  paid  for  the  for- 
bearance, the  only  question  there  presented  was,  upon  what 
terms  should  tlie  debtor  be  allowed  to  recover  back  the  illegal 
interest  so  paid;  but  it  cannot  be  doubted  that  if  the  debtor  had 
been  able  to  make  good  the  other  charge  in  his  bill,  namely, 
that  the  notes  secured  by  the  deed  of  trust  were  usurious  in 
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their  inception,  he  would  have  been  entitled  to  the  relief  afforded 
by  the  twelfth  section  of  chapter  187,  Code  1873. 

Xow,  from  what  ban  been  said,  it  will  be  neen  that,  in  this 
case,  there  being  no  evidence  that  any  application  of  the  pay- 
ments, which  amount  in  the  aggregate  to  $1,722,  was  made  by 
either  debtor  or  creditor  (if  indeed  the  creditor  could  make  such 
application,  upon  which  point  we  express  no  opinion),  that 
amount  must  be  set  off  against  the  principal  of  the  debt, 
amounting  to  $2,100,  and  that  a  decree  must  be  rendered  for 
the  balance  of  $378,  ^\^th  interest  from  date  of  the  decree,  to- 
vdt:  December  1st,  1882. 

The  decree  of  the  circuit  court  of  (Greensville  county,  being 
erroneous  in  the  respect  above  indicated,  it  must  be  to  that  ex- 
tent reversed,  and  a  decree  be  entered  here  in  accordance  with 
the  views  above  expressed,  and  that  the  cause  must  be  then  re- 
manded for  ftirther  proceedings,  in  order  to  a  final  decree. 


Richardson,  J.,  dissented. 
Decree  reversed. 
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Ryan  v.  The  Commonwealth. 

April  2nd.  1885. 

(HiNTON,  J.,  absent.) 

1.  Criminal  Jurisdiction  and  Proceedings. — Questions  of  jurisdiction 

may  be  raised  by  demurrer ;  by  motion  for  instructions ;  by  motion  in 
arrest  of  judgment,  on  general  issue ;  and  by  writ  of  error. 

2.  Ijimn^Cansiruction  of  Statutes. — Unless  a  statute  by  its  language,  ex- 

pressly or  by  necessary  implication,  demands  such  construction,  it  will 
not  be  construed  as  repealing  a  previous  statute,  or  as  being  retrospec- 
tive. 

3.  Idem — Case  at  bar, — Prior  to  act  of  January  31, 1884,  incorporating  the 

city  of  Roanoke,  and  to  act  of  February  25, 1884,  creating  the  hustings 
court  of  that  city,  the  county  court  of  Roanoke  county  had  jurisdiction 
of  all  offences  committed  within  that  county,  which  embraced  what 
afterwards  became  the  limits  of  that  city.  In  May,  1884,  in  that  hus- 
tings court  M.  R.  was  indicted  for  the  murder  of  her  husband,  who 
died  January  27,  1884,  within  those  limits. 
Held: 

The  hustings  court  had  no  jurisdiction  over  the  offence. 

Opinion  states  the  ease. 
G,  W,  Hansbroughy  for  the  prisoner. 
Attomet/' General  J  F.  S.  Bhir^  for  the  commonwealth. 
Fauntleroy,  J.,  delivered  the  opinion  of  the  court. 
Vol.  lxxx — 49 
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This  is  a  wTit  of  error  to  a  judgment  of  the  hustings  court  of 
Roanoke  City,  rendered  June  20th,  1884,  on  an  indictment 
against  Marcella  P.  Ryan,  charging  her  with  the  murder,  by 
poison,  of  P.  H.  O.  Ryan;  by  which  judgment,  the  sentence  of 
death  was  pronounced  upon  her. 

An  inspection  of  the  record  of  the  said  judgment  and  pro- 
ceedings in  the  case,  discloses,  that  the  said  hustings  court  erred 
in  several  particulars,  to-wit : 

In  overruling  the  demurrer  to  the  indictment,  and  to  each 
count  thereof,  for  want  of  jurisdiction ;  and  in  refusing  to  give 
the  jury  an  instruction  asked  for  by  the  prisoner,  in  the  words 
and  figures,  following,  to-wit:  "The  court  instructs  the  jury 
that  if  trom  the  evidence  they  believe  that  the  oftence  in  the 
indictment  alleged  against  the  i)risoner  was  committed  before 
the  31st  day  of  January,  1884,  (that  is,  before  the  passage  of 
the  acts  of  assembly  creating  the  said  city  and  the  said  court), 
then  the  jury  shall  find  the  prisoner  not  guilty^  as  charged  in  the 
indictment." 

This  instruction  raises  the  question  of  the  jurisdiction  of  the 
cori>()ration  court  of  Roanoke  city  to  try  and  determine  the 
offence,  which  is  charged  in  the  indictment  to  have  been  com- 
mitted on  the  27th  day  of  January,  1884.  Such  question  of 
jurisdiction  may  be  appropriately  raised  by  a  motion  for  instruc- 
tion; by  demurrer;  by  motion  in  arrest  of  judgment  on  gen- 
eral issue;  or  by  writ  of  error;  the  evidence  showing  that  the 
deceased  died,  on  27th  of  January,  1884,  as  alleged  in  the  in- 
dictment.    Harris'  Cr.  Law,  305;  Phillips'  Case,  19  Gratt.  519. 

Prior  to  the  31st  January,  1884,  when  the  act  was  approved 
which  incorporated  and  defined  the  limits  of  the  city  of  Roanoke 
(if  not  up  to  February  25th,  1884,  when  the  act  was  approved, 
which  estiiblished  a  corporation  court  for  said  city,  and  defined 
how  far  and  to  what  its  jurisdiction  extends),  [Acts  1883-4,  pp. 
87  and  217],  the  county  court  of  Roanoke  county  had  exclusive 
original  jurisdiction  for  the  trial  of  all  offences  committed  within 
the  limits  of  said  county  (Acts  1877-8,  p.  339,  sect.  1,),  and  the 
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deceased  came  to  his  death  in  what  was  then,  that  is,  27th  of 
January,  1884,  within  the  limits  of  the  said  county.  Up  to 
3l8t  January,  1884,  the  county  court  of  Roanoke  county  cer- 
tainly had  exclusive  jurisdiction  to  try  the  offence  charged  in 
this  indictment,  and  that  jurisdiction  was  not  taken  away  from 
the  said  count3'  court  by  the  act  incorporating  the  city  of 
Roanoke, /(W'  ihai  act  crraied  ?w  court. 

The  act  establishing  the  court,  and  defining,  its  jurisdiction, 
w&j^  approved  February  25th,  1884;  and  in  order  to  extend  the 
jurisdiction  of  the  said  court  to  this  offence,  it  is  necessarj^  to 
repeal  a  statute  (Acts  1877-8,  chap.  17,  sec.  1),  and  take  away 
a  vested  jurisdiction,  by  mere  implication;  and  to  give  the  act 
establishing  the  court  a  retrospective  operation  beyond  the  date 
of  its  commencement;  and,  ex  postfacto^  to  consider  an  offence 
which  was  committed  wnthin  the  limits  of  Roanoke  county  as 
having  been  committed  \\athin  the  limits  of  the  city,  whose 
limits  had  not  then  been  created  or  defined,  when  the  language 
of  the  act,  neither  expressly  nor  by  necessary  implication,  \\\\\ 
warrant  no  such  construction.     A  statute  will  not  be  repealed 
by  implication,  unless  the  latter  (statute)  is  so  inconsistent  with 
the  first  that  they  cannot  stand  together.     Hoijan  v.  Gnigon^  */., 
29  Gratt.  705.    In  this  case,  construing  the  latter  as  prospective, 
there  is  perfect  consistency  between  it  and  the  former  act.    Re- 
peal by  imi)lication  is  not  favored  by  the  courts;  and  the  pre- 
sumption is  always  against  the  intention  to  repeal,  where  ex- 
press terms  are  not  used ;  or  there  is  no  positive  repugnance. 
V)d^  Dalies  <f-  Co,  v.  Crelghton^  33  Gratt.  698,  and  authorities 
there  cited.     And  in  Origler  v.  Alexander,  33  Gratt.  677,  the 
court  says,  "  The  general  principle  deduced  from  these  authori- 
ties is,  that  no  statute  is  to  have  a  retrospect  beyond  the  time 
of  its  commencement;  and  this  principle  is  one  of  such  obvious 
convenience  and  justice  that  it  must  always  be  adhered  to,  un- 
less in  cases  where  there  is  something  on  the  face  of  the  statute 
putting  it  beyond  doubt,  that  the  legislature  meant  it  to  operate 
retrospectively.     And  although  the  words  of  the  statute  may  be 
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broad  enough,  in  their  literal  extent,  to  comprehend  existing 
caees,  they  must  yet  be  construed  as  applicable  only  to  cases  that 
may  thereafter  arise,  unless  a  contrary  intention  is  unequivocally 
expressed  therein.  Dwarris'  Xotes,  126."  But  even  if  the  act 
establishing  the  court  (February'  25th,  1884,)  be  given  a  retix>- 
spect  from  that  date,  surely  its  retrospection  could  not  be  held 
to  antedate  the  act  of  January  31st,  1884,  which  incorporated 
the  city  itself,  and  created  and  defined  its  limits.  To  give  the 
city  and  its  limits  a  locality  before  they  were  created  and  de- 
fined, would  subject  offences  committed  within  those  limits  to 
the  ordinances  of  the  citv,  where  thev  could  be  construed  as 
violative  of  those  ordinances  before  their  ordainment,  and  thus 
make  them  ex  post  facto;  w\iich  is  the  effect  which  the  con- 
struction operated  in  this  case  by  the  hustings  court  of  Roa- 
noke city.  This  conclusion  disposes  of  this  appeal,  and  renders 
it  unnecessary  to  pjiss  upon  the  numerous  other  errors  assigned. 
The  demurrer  to  the  jurisdiction  of  the  court  should  have  been 
sustained,  the  indictment  quashed,  and  the  case  dismissed  from 
the  hustings  court  of  Roanoke  city,  for  want  of  jurisdiction  to 
hear  and  determine  the  case. 

Judgment  reversed. 
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Stebbins  &  Lawson  v,  Bruce. 
April  9th,  1885. 

1.  Assignor  and  AssiGHKE—EguUies, — It  is  settled  law  in  this  state  that 

assignee  of  non-negotiable  paper  stands  in  the  shoes  of  his  assignor, 
and  takes  subject  to  all  defences  of  debtor  against  assignor  existing 
before  notice  of  assignment.    Code  1873,  ch.  141,  sec.  17. 

2.  \i>EM—Estcppel— Silence. — ^Where  after  notice  of  assignment,  debtor  ex- 

pressly or  impliedly  promises  to  pay  the  debt,  he  is  estopped  from  set- 
ting up  any  defence  he  had  against  assignor.  Feazle  v.  Dillard^  5  Leigh, 
30.    Mere  silence  will  not  operate  such  estoppel. 

3.  Idem — Notice — Effect.'-\^^%2X  effect  of  notice  of  assignment  is  not  to 

make  debtor  disclose  his  defences,  but  to  preclude  him  from  setting  up 
defences  after  acquired  against  assignor.    Gordon  v,  Rixey^  76  Va.  694. 

4.  Idem — Subsequent  promise— Conflict  of  evidence.— 'VJh^re  by  letter  as- 

signee notifies  debtor  of  assignment,  and  latter  answers  that  assignor 
was  heavily  indebted  to  him  and  that  he  ought  to  have  credit  therefor, 
and  it  does  not  appear  that  assignee  was  induced  to  alter  his  position 
by  the  answer,  and  the  testimony  is  conflicting,  and  the  jury  finds  for 
the  debtor,  the  verdict  will  not  be  disturbed. 

Error  to  judgment  of  circuit  court  of  Halifax  county,  ren- 
dered April  7th,  1882,  in  an  action  of  debt  wherein  Stebbins  & 
Lawson,  assignees  of  Thomas  Bruce,  were  plaintifts,  and  Alex- 
ander Bruce  was  defendant.  The  action  w^as  founded  on  a 
bond  dated  January  9th,  1878,  executed  by  the  defendant,  for 
$1,500,  payable  two  years  after  its  date,  to  Thomas  Bruce,  and 
by  him  assigned,  17th  January,  1878,  to  the  plaintifts,  for  a 
certain  sum,  part  paid  in  cash  and  for  balance  note  given  at 
four  months.     By  transactions  between  Thomas  and  Alexander 
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Bruce,  on  10th  February,  1878,  tlie  liability  on  the  bond  ceased, 
though  it  was  not  surrendered  or  demanded.  The  assignees 
notified  the  obligor  of  the  assignment  on  14th  February,  and 
the  latter  made  no  reply.  They  then  paid  the  note,  and  in 
January,  1879,  again  wrote  to  Alexander  Bruce  about  the 
bond,  when  he  replied :  ''  Thomas  Bruce  is  heavily  indebted  to 
me,  and  I  ought  to  be  entitled  to  a  credit  on  the  note  to  the 
amount  of  his  indebtedness  to  me."  To  the  action  on  the  bond 
Alexander  Bruce  set  up  offsets  acquired  by  him  against  Thomas 
Bruce  before  notice  of  the  assignment.  There  was  much  con- 
flict of  testimony.  There  were  three  trials.  At  two  the  juries 
failed  to  agree.  At  the  third  the  jury  rendered  their  verdict 
for  the  defendant.  This  verdict  the  plaintiffs  moved  to  set 
aside.  The  court  overruled  the  motion,  and  entered  judgment 
in  accordance  witli  the  verdict;  and  the  plaintiff's  were  awarded 
a  writ  of  error. 

Wood  Boaldin,  J?:.,  and  W,  \V,  Ilennf^  for  the  plaintiffs  in 
error. 

This  case  comes  up  on  a  certificate  of  the  facts  prove*  I  at  the 
trial  before  a  jury,  and  exceptions  to  the  rulings  of  the  court 
below  on  the  law  applicable  to  such  facts. 

Xo  rule  of  law  which  forbids  a  court  to  interfere  where  a  jury 
has  weighed  conflicting  evidence  can  possibly  apply.  The  sim- 
ple question  is,  Did  the  court  below  err  as  to  the  law  applicable 
to  the  facts  certified  and  just  inferences  therefrom  ?  Slaughter 
v.  Tatt,  12  L.  147. 

The  first  ground  of  error  assigned  was  the  refusal  of  the 
court  to  give  the  instruction  asked  for  by  the  plaintiffs  in  these 
words:  "If  the  jury  shall  believe  from  the  evidence  that  the 
bond  sued  on  in  this  case  was  assigned  to  the  plaintiflfe  on  the 
17th  of  January,  1878,  by  Thomas  Bruce,  to  whom  it  is  pay- 
able, and  that  part  of  the  consideration  of  said  assignment  was 
a  note  of  the  plaintiffs  to  Thomas  Bruce,  payable  at  four  months 
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from  that  date,  and  that  the  defendant  was  notified  by  the  plain- 
tiffs of  the  said  assignment  by  a  letter  dated  the  14th  of  Febru- 
ary, 1878,  and  received  by  defendant  on  that  day,  or  the  next 
day,  and  that  the  defendant  did  not  inform  the  plaintiffs  of  any 
failure  in  the  consideration  of  the  said  bond,  and  did  not  inform 
the  plaintiffs  of  any  claim  of  offset  whatever  until  the  10th  Jan- 
uary, 1879,  and  then  claimed  that  the  said  Thomas  Bruce  was 
heavily  indebted  to  him;  which  said  indebtedness  should  be 
credited  on  the  said  bond.  And  if  the  jury  shall  further  be- 
lieve from  the  evidence  that  the  plaintiffs  were  induced  by  the 
said  silence  of  the  defendant  to  pay  their  said  note  given  in  part 
consideration  of  the  said  assignment,  and  that  the  said  Thomas 
Bruce,  on  the  said  10th  January,  1879,  w^as  greatly  embarrassed, 
if  not  insolvent,  and  is  now  insolvent,  then  the  jury  should  con- 
sider that  the  said  conduct  of  the  defendant  has  deprived  him 
of  the  right  to  rely  on  the  matters  set  forth  in  his  said  pleas  as 
a  defence  to  this  suit,  and  they  must  find  for  the  plaintifts." 

The  court  added  the  words,  "to  the  amount  so  paid'';  thus 
restricting  the  recovery  to  the  amount  of  the  note  given  by  the 
plaintiffs  on  the  purchase  of  said  bond,  and  subsequently  paid 
by  them,  and  gave  the  instruction  with  this  restriction. 

The  learned  counsel  for  the  appellee  claim  that  the  instruc- 
tion given  was  "logical ''  and  that  refiised was  "illogical.''  The 
error  of  the  learned  judge  below,  thus  attempted  to  be  sustained 
here,  consists  in  an  entire  misapprehension  of  the  rule  of  law 
embodied  in  the  instruction  asked  for.  The  rule  of  law  evoked 
by  the  plaintiffi  is  that  known  as  estoppel  in  pais^  and  is  ex- 
pressed by  Lord  Coke  (Co.  Lit.  252a),  in  these  words:  "  Estop- 
pel cometh  of  the  French  word  estoupey  from  whence  the  En- 
glish word  stopped ;  and  it  is  called  an  estoppel  or  conclusion, 
because  a  man's  own  act  or  acceptance  stoppeth  or  closeth  up 
his  mouth  to  allege  or  plead  the  truth." 

Lord  Wensleydale  states  the  rule  thus:  "K  any  person,  by  a 
course  of  conduct,  or  by  actual  expressions,  so  conducts  himself 
that  another  may  reasonably  infer  the  existence  of  an  agree- 
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ment  or  license,  whether  the  partj-  intend  that  he  should  do  so 
or  not,  it  has  the  effect,  that  the  party  using  that  language,  or 
who  has  so  conducted  himself,  cannot  afterwards  gainsay  the 
reasonable  inference  to  be  drawn  from  his  words  or  conduct." 
Cornish  v.  Abington^  4  H.  &  N.  (Excheq.)  555.  Baron  Bramwell, 
in  the  same  case,  says :  "  The  rule  is,  that  if  a  man  so  conducts 
himself,  whether  intentionally  or  not,  that  a  reasonable  person 
would  infer  that  a  certain  state  of  things  exists,  and  acts  on  that 
inference,  he  shall  afterwards  be  estopped  from  denying  it." 
The  Supreme  Court  of  the  United  States  has  stated  the  rule 
both  for  courts  of  equity  and  law  in  these  words:  "What  I  in- 
duce my  neighbor  to  regard  as  true,  is  the  truth  as  between  us, 
if  he  has  been  misled  by  my  asseveration."  Keik  v.  Hamilian^ 
102  IT.  S.  76.  And  in  Dickinson  v.  Colgrove,  100  U.  S.  580,  that 
court  said:  '*  The  vital  principle  is,  that  he  who  by  his  language 
or  conduct  leads  another  to  do  what  he  would  not  otherwise 
have  done,  shall  not  subject  such  person  to  loss  or  injury  by  dis- 
appointing the  expectations  upon  which  he  acted.  It  involves 
fraud  and  falsehood,  and  the  law  abhors  both." 

If  the  obligor  had  been  informed  of  the  intended  purchase 
of  his  bond  before  it  had  been  assigned,  and  had  concealed  his 
defence,  it  will  not  be  contended  that  he  could  afterwards  set 
up  such  defence  against  the  assignee.  And  this  would  be  true 
although  the  assignee  may  have  given  less  than  the  face  value 
of  the  bond  on  its  purchase,  and  although  the  assignor  may  be 
solvent,  and  thus  the  assignee  be  in  no  danger  of  finally  losing 
any  part  of  the  money  paid  out.  In  such  a  case,  if  the  logic  of 
the  learned  counsel  for  the  appellee  is  to  prevail,  the  plaintiff, 
assignee,  can  only  recover  the  amount  he  may  have  been  dam- 
aged, which  may  be  nothing.  But  the  law  is  well  established 
that  the  plaintiff  recovei's  the  entire  amount  of  the  obligation. 
Davis  V.  Thomas,  5  Leigh,  1. 

The  same  rule  obtains  when  the  obligor  is  informed  of  the 
assignment  after  it  has  been  made,  and  so  acts  as  to  estop  him- 
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self  from  defending  his  bond,  for  the  estoppel  is  the  same  in 
both  cases  and  is  based  on  the  same  equitable  grounds. 

Feazle  v.  DiUard,  5  L.  36;  Scott  v.  Jones y  1  Brock.  247;  Wa- 
terman on  Setoff,  636-7. 

The  same  rule  applies  to  an  account  rendered  and  not  ob- 
jected to.     Tomis  V.  Birohett,  12  L.  193. 

The  judge  certifies  that  it  was  proved  that  "  on  the  17th  Jan- 
uary, 1878,  Thomas  Bruce  sold  and  assigned  to  the  plaintiife 
the  said  bond  of  $1,500  for  the  sum  of  $1041.54,  which  waa 
paid  as  follows,  to-wit:  They  let  him  have  a  horse  valued  at 
$150,  receipted  an  old  account  he  owed  them  for  $83,  gave  him 
their  note  at  four  months  for  $308.54,  and  paid  him  $500  in 
money."  ''On  the  14th  February,  1878,  *  *  Alexander 
Bruce  received  from  the  plaintiffs  a  letter  in  regard  to  the  said 
bond  for  $1,500,  informing  him  that  his  said  bond  had  been 
assigned  to  them  by  Thomas  Bruce."  "The  defendant  made 
no  reply  in  writing  to  the  said  letter,  and  nothing  passed  be- 
tween him  and  the  plaintiffs  in  regard  to  the  matter  until  about 
the  time  the  bond  of  Alex.  Bruce  to  Thomas  Bruce  for  $300 
fell  due"— 19th  January-,  1879.  "In  January,  1879,  the  plain- 
tiffi*  wrote  a  second  letter  to  the  defendant  about  the  said  bond 
of  $1,500  assigned  to  them  by  Thomas  Bruce,  and  received 
from  the  defendant  a  letter,"  the  substance  of  which  is  given 
hereinafter.  "  It  was  ftirther  proved  that  the  plaintifft  paid, 
when  it  became  due,  their  said  note  of  $308.54,  given  to  Thos. 
Bruce  in  part  payment  of  the  purchase  money  for  the  $1,500 
bond,  and  one  of  them  testified  that  they  did  so  believing  that 
the  $1,500  would  be  paid  at  maturity  by  Bruce,"  the 
obligor.  [The  note  being  given  17th  January,  1878,  payable 
four  months  after  date,  fell  due  and  was  paid  17th  May,  1878, 
more  than  three  months  after  the  notice  of  the  assignment  sent 
the  defendant.]  "It  was  also  proved  that  Thomas  Bruce  was 
insolvent  *  *  in  Januarj^  1878,  *  *  and  had  been  so  ever 
since." 

It  is  thus  seen  that  every  fact  grouped  in  the  instruction  ask- 
VOL.  LXXX — 50 
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ed,  was  ceiiified  to  have  been  distinctly  proven,  except  the  fact 
"that  the  plaintitts  were  induced  by  the  said  silence  of  the  de- 
fendant (after  ji'eceiving  notice  of  tlie  assignment)  to  pay  their 
said  note  given  in  part  consideration  for  the  said  assignment." 
This  fact  is  an  irresistible  conclusion  from  the  facts  proven,  and 
therefore  must  be  considered  by  this  court  as  proved.  Gov'r 
for  Fisher  v.  Vanmeier,  9  L.  18;  Shur/lder  v.  Tutt,  12  L.  147; 
which  are  leading  cases  on  this  point. 

Here  the  circumstances  proved  are  the  assignment  by  an  in- 
solvent of  a  bond,  a  part  of  the  consideration  being  a  four 
months'  note  of  the  assignees,  payable  to  the  assignor — a  notice 
of  the  assignment  to  the  obligor  three  months  before  said  note 
fell  due — the  continued  silence  of  the  obligor,  producing  the 
impression  on  the  assignees  that  the  assigned  bond  would  be 
paid  at  maturity,  and  while  under  that  impression,  the  payment 
by  the  assignees  of  the  said  note  given  to  the  assignor.  Xow, 
as  the  assignees,  on  information  of  the  obligor  of  a  defence 
would  bave  had  a  right  to  decline  paying  their  note  to  the  as- 
signor, which  would  have  been  their  natural  protection  against 
complete  loss  for  the  consideration  given  the  insolvent  as- 
signor, the  conclusion  cannot  be  avoided  that  the  silence  of  the 
obligor  as  to  any  defence  was  the  indaeemcnt  which  caused  the 
plaintifts  to  pay  their  note,  and  thus  give  up  their  protection 
pro  tanto  against  loss.  Such  a  conclusion  is  consonant  with  the 
actions  of  men  in  their  usual  conduct  of  business,  and  must  be 
drawn,  in  the  absence  of  all  conflicting  e\adence,  as  is  the  case 
here.     Greenleaf  on  Evid.,  sec.  38. 

It  thus  appears  that  every  fact  going  to  make  up  the  conclu- 
sion of  law  contained  in  the  instruction  asked,  and  given  in  a 
modified  form,  was  established  by  the  proof;  and  therefore  the 
jury  found  contrary  to  the  law  and  facts  in  finding  for  the 
defendant. 

But  in  another  view,  the  verdict  of  the  jury  was  plainly 
against  the  law  and  fa<?ts.  On  the  10th  January,  1879,  nearly 
a  year  after  the  happening  of  the  matters  which  the  appellee 
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claims  made  null  and  void  his  bond,  and  which  were  itilly 
known  to  him,  the  appellee,  in  response  to  a  second  letter 
from  the  appellants,  calling  his  attention  to  the  assignment 
to  them  of  his  obligation,  wrote  as  follows: 

"  With  regard  to  the  note  you  refer  to,  Thomas  Bruce  is 
heavily  indebted  to  me,  and  I  ought  to  be  entitled  to  a  credit 
upon  the  note  to  the  amount  of  his  indebtedness  to  me." 

This  was  a  distinct  adniission  by  the  appellee  of  the  validity 
of  the  said  bond,  and  an  acknowledgment  of  his  obligation  to 
pay  it  to  the  assignees,  with  a  claim  to  a  right  to  oftset  so  much 
of  it  as  might  be  covered  by  the  indebtedness  of  Thomas  Bruce 
to  him.  An  admission  of  a  debt  is  in  law  a  promise  to  pay  it. 
And,  therefore,  the  legal  ettect  of  this  letter  is  a  promise  in 
\\Titing  to  i>ay  his  obligation  held  by  the  appellants,  except  so 
far  as  he  had  a  right  to  ottset  it  by  the  debt  of  Thomas  Bruce 
to  him.  Story  on  Contracts,  sec.  707.  On  getting  this  letter 
the  appellants  were  induced  to  believe  that  all  they  need  con- 
cern themselves  about  was  the  claim  to  oft'sets,  and  so  they  took 
no  steps  to  protect  themselves  against  an  entire  failure  of  con- 
i^ideration.  That  they  took  steps  to  protect  themselves  against 
the  offsets  may  be  inferred  from  the  fact  of  Thomas  Bruce  go- 
ing to  the  appellee  and  offering  to  secure  them. 

The  rule  applicable  to  such  a  promise  was  clearly  expressed 
in  Cleafonx,  Chamhh'ss^  6  Ran.  90,  as  follows:  "Any  damage 
or  any  suspension  or  forbearance  of  his  right,  or  any  possibility 
of  a  loss  occasioned  to  the  plaintitf  by  the  promise  of  another, 
is  sufficient  consideration  for  such  promise,  and  will  make  it 
binding,  although  no  actual  benefit  accrues  to  the  party  under- 
taking." The  court  to  sustain  this  statement  cites,  among 
others,  the  leading  case  of  Pillans  ^  Rose  v.  Van  Meirop  ^  Hop- 
kins^ 3  Burr,  1663,  decided  by  the  Court  of  King's  Bench, 
Mansfield  presiding.  That  case  is  strong  authority  for  the  ap- 
pellants. There  the  plaintiffs  paid  a  draft  of  White,  who  prom- 
ised to  reimburse  them  by  a  credit  on  the  defendants.  After 
paying  White's  draft,  the  plaintiffs  wrote  to  the  defendants  ask- 
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in^  whether  they  would  accept  their  draft  upon  the  credit  of 
White,  and  received  a  reply  that  they  would.  But  White  fail- 
ing, and  having  nothing  in  the  hands  of  the  defendants,  the 
draft  of  the  plaintiffs  on  them  was  dishonored.  The  defence 
relied  on  was  m/dum  pactum,  but  the  whole  court  held  the  de- 
fendants liable.  Justice  Wilmot  said,  "  The  mere  promise  to 
pay  the  debt  of  another,  without  any  consideration  at  all,  is 
nudum  pactum,  but  the  Ua^t  spark  of  a  consideration  will  be  suf- 
ficient. The  plaintiflfe  by  this  undertaking  (of  the  defendants), 
and  relying  on  it,  were  deluded  and  diverted  from  using  any 
legal  diligence  to  pursue  White,  or  even  to  part  with  any  eflfects 
of  his  which  they  might  have  in  their  hands.  Therefore,  this 
seems  to  be  an  irrevocable  undertaking  by  the  defendants." 
Justice  Yates  said,  "  The  promise  and  undertaking  of  the  de- 
fendants did  occasion  possibility  of  loss  to  plaintifts.  They 
were,  or  might  have  been,  prevented  from  resorting  to  White, 
or  getting  further  security  from  him." 

The  same  reasoning  is  conclusive  of  the  case  at  bar.  Here 
the  appellants  could  at  once  have  taken  steps  to  secure  them- 
selves with  Thomas  Bruce,  their  assignor,  if  warned  of  a  de- 
fence of  failure  of  consideration  by  the  appellee.  It  is  no  re- 
ply to  say  that  Thomas  Bruce  was  then  insolvent.  He  was  in 
possession  of  large  property. 

He  felt  able  to  secure  the  appellee  in  everj'  respect,  and  of- 
fered to  do  so.  It  is  evident,  therefore,  that  the  admission  by 
the  appellee  of  the  validity  of  the  assigned  bond,  both  by  his 
silence  after  the  first  notice  and  by  his  letter  aft;er  the  second, 
occasioned  not  only  a  possibility  of,  but  an  actiial  loss  to  the 
appellants.  And  this  was  sufllcient  to  sustain  the  promise  to 
pay  contained  in  said  letter. 

It  is  submitted  that  the  judgment  below  should  be  reversed 
and  the  case  sent  back  for  a  new  trial  on  proper  instructions. 

Cwrinffton  Sr  Fifzhfgh  and  J.  W.  Riely,  for  the  defendant  in 
error. 
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Lewis,  P.,  delivered  the  opinion  of  the  court. 

It  is  the  settled  law  of  this  state  that  the  assignee  of  any 
bond,  note  or  writing,  not  negotiable,  stands  in  the  shoes 
of  the  assignor;  or,  in  other  words,  the  assignment  is  subject 
to  all  the  equities  of  the  debtor  against  the  assignor  until  notice 
of  the  assignment.  Code  1873,  ch.  141,  sec.  17;  Norton  v.  Jiose^ 
2  Wash.  233;  Feazk  v.  Dilhrd,  5  Leigh,  30;  Eiherkif/e  v.  Par- 
ker^ 76  Va.  247.  When,  however,  after  notice  of  the  assign- 
ment, the  debtor  jiromises  the  assignee  to  ])ay  the  debt,  or  by 
his  conduct  induces  him  to  believe  that  he  will,  under  such  cir- 
cumstances as  that  a  retraction  of  the  promise,  if  permitted, 
would  operate  as  a  fraud  upon  the  jissignee,  the  former  is  thereby 
estopped  from  afterwards  setting  up  any  defence  which  he  may 
have  had  against  the  assignor.  Thus,  where  after  the  assign- 
ment of  a  bond,  the  obligor,  the  assignor  and  the  assignee  all 
met  together  and  agreed  upon  the  credits  to  which  the  obligor 
was  entitled,  it  was  held  that  the  bond  was  not  subject  to  any 
set-off  not  embraced  in  such  settlement.  Feazle  v.  Dillard,  su- 
pra. So,  where  the  maker  of  a  note,  upon  being  informed  of 
the  assignment,  replied  that  "he  would  see  about  that,"  and 
said  nothing  about  any  set-off  against  the  assignor,  it  wiis  held 
that  he  thereby  waived  the  right  to  take  advantage  of  the  set- 
off which  he  afterwards  sought  to  set  up.  Albee  v.  Little^  5  X. 
H.  277.  So,  it  has  been  held  that  where  the  debtor  gives  his 
note  for  the  amount  of  the  debt  to  the  assignee,  and  afterwards 
pays  notes  on  which  he  was  liable  as  surety,  and  the  assignor  is 
principle,  he  cannot,  in  an  action  on  the  note,  set  oft'  such  pay* 
ments.     Waterman  on  Set-oft',  see  589  et  seq. 

These  decisions  rest  on  the  principle  that  a  man  is  estopped 
on  grounds  of  public  policy  and  good  faith  from  denying  what 
by  his  conduct  or  representations  he  has  induced  others  to  act 
upon  as  true;  or,  in  the  lani^uage  of  Lord  Coke,  "  a  man's  own 
act  or  acceptance  stoppeth  or  closeth  up  his  mouth  to  allege  or 
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plead  the  truth."  And,  on  the  same  principle,  it  is  contended 
by  the  plaintift*  in  error,  that  a  like  estoppel  arises  from  the 
mere  silence  of  the  debtor  when  notified  of  the  assignment; 
and  in  support  of  this  position,  reference  is  made  to  the  case  of 
Scott  V.  JoneSy  1  Brock.  244.  In  that  case,  it  is  true.  Chief  Jus- 
tice Marshall,  in  the  course  of  his  opinion,  said:  "The  obligor 
in  an  assigned  bond  who  has  equitable  discounts  against  it, 
ought  to  inform  the  assignee  of  his  claims  when  notice  of  the 
assignment  is  given  to  him.  In  fair  dealing  he  is  bound  to  do 
this,  that  the  assignee  may  take  measures  to  secure  himself 
against  the  assignor."  But  the  ca^^e  was  decided  on  another 
ground,  and  the  doctrine  thus  broadly  asserted  would  seem  to 
be  in  conflict  with  the  decision  of  the  Supreme  Court  of  the 
United  States  in  Sfefrart  v.  Anderson,  6  Cranch,  203.  In  that 
case  an  action  was  brought^  under  the  statute  of  Virginia,  by 
the  iiidorsers  of  a  promissory  note  against  the  maker,  after  no- 
tice of  the  transfer.  When  informed  of  the  transfer  the  latter 
made  no  reply.  At  the  trial  the  defendant  pleaded  an  offset, 
which  was  a  note  executed  to  him  by  the  assignor,  but  which 
was  not  due  at  the  time  of  the  assignment  of  the  note  sued  up- 
on, but  became  due  and  payable  before  the  maturity  of  that 
note.  The  right  to  set  up  the  offset  was  controverted  by  the 
plaintiff',  but  was  sustained  by  the  court. 

In  the  present  case,  as  in  that,  the  defendant,  when  he  receiv- 
ed notice  of  the  assignment,  made  no  reply.  It  appears  that 
the  assignment  was  made  on  the  17th  of  January,  1878,  and 
that  notice  thereof  was  not  given  until  the  14th  of  the  follow- 
ing month,  though  the  parties  lived  in  the  same  neighborhood. 
In  the  meantime,  the  liability  of  the  defendant  to  the  assignor 
had  been  released:  and  it  seems  somewhat  remarkable  that  he 
did  not  at  the  time  demand  the  surrender  of  the  bond.  But 
be  that  as  it  may,  it  is  conceded  that  there  was  no  cause  of  ac- 
tion against  the  defendant  by  the  assignor  at  the  time  of  the 
formal  notice  of  the  assignment,  and  that  the  plaintiffs  took 
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subject  to  all  the  defendant's  equities  against  the  assignor  until 
knowledge  of  the  assignment  was  acquired  by  the  defendant. 

The  question  then  is,  whether  by  reason  of  tlie  latter's  si- 
lence, when  notified  of  the  assignment,  the  plaintifts  now  oc- 
cupy a  better  position  than  did  the  assignor  at  that  time  ?     In 
determining  this  question,  it  is  to  be  remembered  that  by  the 
ancient  doctrine  of  the  common  law,  a  chose  in  action  was  not 
assignable,  the  reason   being,  according  to  Lord  Coke,  that 
such  assignments,  if  admitted,  "  would  be  the  occasion  of  mul- 
tiplying of  contentions  and  suits,  of  great  oppression  of  the 
people,  and  chiefly  of  the  terre-tenants,  and  the  subversion  of 
the  due  and  equal  execution  of  justice."     Afterwards,  however, 
courts  of  e(|uity  upheld  assignments  made  in  satisfaction  of  a 
precedent  debt,  and  at  a  still  later  period  all  assignments  on  a 
good  consideration.     And  the  common  law  courts,  following 
their  example,  took  notice  of  the  equitable  rights  of  the  as- 
signee, when  suit  was  brought  for  his  benefit  in  the  name  of 
the  assignor.     In  1705  a  statute  was  passed  in  Virginia  author- 
izing the  assignment  of  "  any  bond  or  bill  for  debt,"  and  giving 
to  the  assignee  the  risi^ht  to  sue  in  his  own  name;  but  with  the 
proviso  that  the  defendant  should  be  allowed  all  discounts  that 
he  could  prove,  either  against  the  plaintifl^  or  the  first  obli- 
gor.   By  subsequent  statute  these  provisions  were  extended  to 
promissory  notes  and  to  all  writings  obligatory  whatever;  and 
it  was  further  enacted  that  all  just  discounts  should  be  allowed 
the  defendant,  not  only  against  the  plaintifi;  but  against  the 
assignor  before  notice  of  assignment.     Green,  J.,  in  Garland  v. 
Richeson,  4  Rand.  266;  2  Rob.  Pr.  (new  ed.),  260,  et  seq.     And 
such  substantially  is  the  statute  as  it  now  stands  in  the  Code, 
chapter  141, section  17,  which  enacts  as  follows:  "The  assignee 
of  any  bond,  note  or  writing,  not  negotiable,  may  maintain 
thereupon  any  action  in  his  own  name  which  the  original  obli- 
gee or  payee  might  have  brought,  but  shall  allow  all  just  dis- 
counts, not  only  against  himself,  but  against  the  assignor,  be- 
fore the  defendant  had  notice  of  the  assignment." 
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It  wUl  thus  be  seen  that  while  originally  no  rights  were  ae- 
(|uired  by  an  assignment  of  a  chose  in  action,  the  rights  of  the 
assignee  came  in  course  of  time  to  be  recognized  by  the  courts, 
and  afterwards  by  statute,  which  at  first  made  them  subject  to 
all  the  equities  of  the  defendant,  whether  he  had  notice  of  the 
assignment  or  not,  and  now  only  to  such  defences  as  he  may 
have  had  before  notice  of  the  assignment. 

It  has  been  repeatedly  held  that  the  statute  did  not  intend  to 
abridge  the  rights  of  the  obligor,  nor  to  enlarge  those  of  the 
assignee  beyond  that  of  suing  in  his  own  name  {Gonhn  v.  Rixey, 
76  A"a.  694;  Fea2le  v.  Dillard,  supra),  and  it  is  plain,  we  think, 
from  what  has  been  said,  that  the  legal  eftect  of  notice  to  the 
obligor  is  not  to  oblige  him  to  disclose  to  the  assignee  the  de- 
fences he  may  have  (for  to  do  so  might  often  be  impracticable 
and  even  impossible  at  the  time  of  recei\nng  notice) ;  but  to  pre- 
clude him  from  setting  up  any  additional  defence  he  may  there- 
after acquire  against  the  assignor. 

In  the  Bank  of  Washington  v.  Arthur,  3  Gratt.  165,  it  was 
held,  that  notwithstanding  the  obligor,  in  a  bond  tainted  with 
usury,  had  acknowledged  the  debt,  after  notice  of  the  as- 
signment, and  promised  the  assignee  to  pay  it,  he  was  not 
thereby  estopped  from  afterwards  setting  up  the  defence  of 
usury.  And  this  was  so,  said  the  court,  because,  first,  the  pro- 
mise to  pay  the  assignee  could  not  be  treated  as  a  new  contract, 
the  same  being  without  a  valuable  consideration ;  and,  secondly, 
because,  under  the  circumstances  of  the  case,  the  assertion  of 
the  defence  could  not  operate  as  a  fraud  upon  the  assignee,  in- 
asmuch as  the  representations  of  the  obligor  were  not  made 
with  fraudulent  intent,  and  no  loss  was  occasioned  thereby 
to  the  assignee.  The  case  was  therefore  unlike  the  case  of 
Pcttit  V.  Jennin(fs^  2  Rob.  Rep.  676,  in  which  it  was  held,  that 
where  the  assignee  is  induced  to  take  the  assignment  of  the 
debt  b}'  the  assurances  of  the  debtor  that  the  same  is  just,  and 
will  be  duly  paid,  the  latter  is  estopped  from  setting  up  any  de- 
fence he  may  have  against  the  assignor,  even  though  the  debt 
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be  for  a  gaming  consideration,  and  therefore  void  in  its  incep- 
tion, provided  the  assignee  before  he  accepted  the  assignment 
had  no  knowledge  as  to  the  consideration  of  the  instrument 
assigned. 

"  The  assignee,"  says  Prof.  Minor,  '*  taking,  as  he  does  in 
general,  only  an  eqidtahle  interest,  takes  it  ordinarily  subject  to 
all  the  equities  which  the  debtor  has,  or  may  acquire,  against 
the  assignor  before  he  has  notice  of  the  assignment,  or  as  it  is 
sometimes  expressed,  the  assignee  cannot  be  in  a  better  condi- 
tion than  the  assignor.  Xor  does  it  affect  the  apjJication  of  this 
principle  that  the  assignment  is  for  value,  and  without  notice, 
nor  that  aft£r  assignment  the  debtor  acknowledged  the  demand 
to  be  just.  *  *  *  But  whilst  no  acknowledgment  made  a/i(6T 
ajssignment  wall  preclude  the  debtor  from  proving,  if  he  can, 
any  equity  against  the  assignor,  acquired  before  he  had  notice 
of  the  assignment,  he  will  be  estoppe<l  from  setting  up  any 
equity  or  defence,  however  well  founded  originally,  if  by  his 
assurance  made  befirrehand  he  has  itulneed  the  <isst(/nee  to  acquire 
the  debt."  2  Minor's  Insts.  326.  This,  we  think,  is  a  correct 
statement  of  the  law,  subject  to  the  qualification  already  advert- 
ed to,  namely,  that  where,  after  notice  of  the  assignment,  the 
debtor  expressly  or  impliedly  promises  the  assignee  to  pay  the 
debt,  he  will  be  concluded  thereby,  if  the  retraction  of  such 
promise  would  operate  as  a  fraud  upon  the  assignee.  As 
where,  reljdng  on  the  debtor's  promise  or  admissions,  the  as- 
signee takes  no  steps  against,  or  to  obtain  additional  security 
of,  the  assignor,  who  afterwards  ])econu*s  insolvent,  in  conse- 
quence of  which  loss  is  sustained  by  the  assignee.  In  this  and 
other  like  eases  where  the  assignee  has  been  influenced  to  act, 
or  to  refrain  from  taking  action,  by  the  representations  of  the 
debtor,  to  permit  the  latter  to  repudiate  those  representations 
to  the  injury  of  the  former,  would  be  contrary,  no  less  to  the 
well-settled  rule  of  the  common  law,  than  to  the  plainest  prin- 
ciples of  natural  justice.  And  the  same  principle  prevails  in 
Vol.  lxxx— 51 
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equity.  .  1  Greenleaf  on  Evid.  sec  207  et  seq,;  Pettit  v.  Jennuigs^ 
supra^  2  Pom.  Eq.  sec.  812. 

It  is  insisted,  however,  that  prior  to  the  notice  of  the  assign- 
ment, and  before  the  release  of  the  defendant's  liabilitj'  to 
Thomas  Bruce,  the  assignor,  the  detendant  knew  of  the  assign- 
ment to  the  plaintiffs,  and  consequently  could  not  escape  liabil- 
ity to  the  latter  by  anything  that  thereafter  occurred.  It  ap- 
pears from  the  certificate  of  facts  that  *'it  was  proved"  that  on 
the  19th  day  of  January,  1878,  or  two  days  after  the  assign- 
ment to  the  plaintiiFs  of  the  bond  in  <|uestion,  the  detendant, 
in  a  conversation  with  the  obligee,  said:  ''You  have  sold  my 
bond  to  Stebbins  &  Lawson,"  and  that  he  did  not  deny  it. 
'* But,"  the  certificate  continues,  "the  said  Alexander  Bruce 
(the  defendant)  denied  that  such  conversation  occurred."  It  is 
obxnous  that  while  the  certificate  pui-poils  to  be  a  certificate  of 
facts  proved,  it  is  in  some  particulars  a  certificate  of  the  e\'idence 
only,  and  that  here  it  must  be  construed  as  certifying  merely 
that  //  wafi  f/lren  itt  evidence  that  such  a  conversation  occurred, 
and  that  the  defendant  denied  that  it  did.  This  \'iew  is 
strengthened  by  the  fact  that  the  jury  found  for  the  defendant, 
after  an  instruction  by  the  court,  that  if  they  believed  from  the 
evidence  that  at  the  time  the  liability  of  the  defendant  to  the 
assignor  was  released,  the  former  knew  of  the  assignment,  they 
must  find  for  the  plaintiffs,  whether  such  knowledge  was  de- 
rived from  the  plaintiffs  or  fi*om  other  sources. 

The  plaintifts  also  rely  on  a  letter  addressed  to  them  by  the 
defendant  nearly  twelve  months  after  the  assignment  of  the 
bond,  in  reply  to  a  letter  from  them,  in  which  he  claimed  that 
the  assignor  was  heavily  indebted  to  him,  and  that  he  ought  to 
be  allowed  credit  for  such  indebtedness.  This,  it  is  insisted, 
was  equivalent  to  a  distinct  promise  to  pay  the  debt,  subject  to 
credits  when  ascertained.  But  the  jury,  in  the  light  of  all  tlie 
facts,  found  otherwise,  and  we  see  no  reason  to  disturb  the  vei^ 
diet.     It  does  not  appear  that  the  plaintifts  were  induce<l  by  the 


Digitized  by 


Google 


Stebbins  &  Lam'son  v.  Bruce.  403 

Opinion. 

letter  to  alter  their  position,  or  that  they  have  in  any  way  been 
prejudiced  thereby.  Their  note  to  the  assignor,  executed  as 
part  consideration  for  the  assignment  of  the  bond,  had  been 
paid,  and  the  record  shows  that  the  assignor  was  not  only  insol- 
vent at  the  time  of  the  assignment,  but  has  since  continued  so. 
The  judgment  is  affirmed. 

Judgment  affirmed. 
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Hardy,  Trustee,  &  als.  c.  Norfolk  Manufacturing  Co.  &  als. 

April  9th,  1885. 

1.  Partnership — Partttership  prop^fy. —Froperty  bought  for  and  appro- 

priated to  the  purposes,  and  paid  for  with  the  funds  of  the  partnership, 
is  the  property  of  the  firm,  though  the  legal  title  be  held  in  the  name 
of  one  of  its  members. 

2.  Idem — Liadilities — Discharge,— As  one  member  of  a  partnership  may 

create  a  liability  on  the  firifi,  so  one  member  may  discharge  the  liability 
of  the  firm. 

3.  Joint-Stock  Companies — Stockholders, — ^To  the  extent  of  his  stock, 

each  stockholder  is  liable  individually  for  the  debts  of  the  corporation. 
Where  stockholder  pays  the  debt  of  the  corporation  and  takes  an 
assignment  thereof  to  himself,  he  cannot  revive  that  debt  by  assigning 
it  to  a  third  party. 

4.  Idem — Idetn—Lien  on  property  of r-^^atxt,  real  estate,  whereon  is  a  lien, 

is  conveyed  to  a  joint-stock  company,  and  a  stockholder  pays  ofl^  the 
lien  and  takes  an  assignment  thereof,  the  lien  b  extinguished  as  to 
the  creditors  of  the  corporation,  and  cannot  be  revived  by  his  assign- 
ment thereof  to  a  third  party. 

5.  Idem — Idem — Idem — Estoppel, — Where  a  vendor's  lien  exists  on  the  real 

estate  of  the  corporation,  represented  by  a  past  due  note,  and  the 
stockholders  agree  with  the  creditors  of  the  corporation,  that  the  latter 
shall  give  the  corporation  further  time,  the  corporation  will  satisfy  the 
vendor's  lien,  and  convey  its  property  free  from  liens,  in  trust  to  secure 
those  creditors,  and  one  of  the  stockholders  shall  satisfy  that  lien 
and  take  an  assignment  thereof  to  himself,  he  is  estopped  from  claim- 
ing that  lien  as  his  own  property,  and  an  assignee  from  him  without 
notice,  if  the  note  be  past  due^  or  an  assignee  from  him  with  notice,  if 
the  note  be  not  past  due,  stands  in  no  better  position  than  his  assignor; 
and  the  trust  deed  lien  of  the  creditors  hath  precedence. 
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6.  T>KB.i>^— Dates— AckfUfwledgtnent^PresumpHan, — If  a  deed  hath  a  date, 

the  law  presumes  it  to  have  been  delivered  at  that  date,  and  this  though 
it  was  acknowledged  for  registry  at  a  subsequent  time.  But  this  pre- 
sumption of  law  must  yield  to  proof  to  the  contrary. 

7.  TiiVST-DB.KDS— Omitted  debts — Subsequent  judgment,—  If  a  chartered 

company  create  a  lien  on  its  property  for  the  purpose  of  giving  prefer- 
ence to  one  or  more  creditors  of  the  company  over  any  other  creditor, 
(except  to  secure  a  debt  contracted  at  the  time),  such  lien  shall  enure 
to  the  benefit  ratably  of  all  the  creditors  existing  at  the  time  of  the 
creation  of  the  lien.  So,  where  a  creditor  under  contract  made  before 
the  creation  of  the  lien,  is  omitted,  and  after  that  time  obtains  a  judg- 
ment for  unliquidated  damages  for  breach  of  the  contract,  the  lien 
enures  for  his  benefit,  ratably,  with  the  other  creditors.  Code  1873, 
chapter  57,  section  63. 

Appeal  from  decree  of  hustings  court  of  Portsmouth  city,  ren- 
dered 16th  October,  1882,  in  suit  of  the  Farmers  and  Merchants 
Loan  and  Trust  Company  and  als.  against  II.  C.  Hardy  and  W. 
G.  Elliott,  trustees,  the  Norfolk  Manufacturing  Company  and 
als.  This  case  presents  a  contest  over  the  property  of  the  Nor- 
folk Manufacturing  Company,  between  deed  of  trust  creditors, 
with  debts  aggregating  over  $40,000,  and  parties  claiming  a 
vendor's  lien  for  $23,450.  The  property  is  a  parcel  of  land  in 
Atlantic  city,  adjacent  to  Norfolk  city,  improved  with  works  and 
machinery  of  much  value,  which  was  conveyed,  18th  Novem- 
ber, 1872,  by  the  Atlantic  Iron  AVorks  and  Dock  Conjpany  to 
Marshall  Parks,  for  $70,350;  for  $23,450  whereof  a  lien  was 
reserved,  represented  by  his  note,  which  was  actually  the  debt 
of  the  Norfolk  Manufacturing  Company,  of  which  he  was  a 
stockholder  and  the  general  manager.  By  deed  of  same  date 
Marshall  Parks  conveyed  this  property  to  the  Norfolk  Manu- 
fecturing  Company,  for  the  nominal  consideration  of  $250,000, 
the  minimum  capital  stock  of  the  company,  and  reserved  no 
lien.  This  company  was  in  much  monetary  embarrassment. 
Two  judgments  had  abeady  been  entered,  and  twentj'-four 
suits  were  pending  against  it.  Of  the  twenty-tive  hundred 
shares  of  its  capital  stock;  paid  in  only  by  means  of  the  con- 
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veyauce  of  said  property,  twelve  hundred  and  fifty  were  held  by 
W.  L.  Lance  for  himself,  his  son,  De  Haven  Lance,  and  W.  Z. 
Hatcher,  nine  hundred  and  thirty-eight  by  M.  Courtright,  and 
three  hundred  and  twelve  by  Marshall  Parks,  who  were  the 
coq)orators. 

These  stockliolders,  on  3rd  December,  1872,  proposed  to  pay 
their  creditors  twenty-five  per  cent,  of  their  debts  in  cash,  and 
to  give  them  each  two  notes,  payable  in  one  and  two  years,  and 
secured  by  deed  of  trust  on  the  company's  property,  cleared  of 
all  prior  liens.  This  proposition  the  creditors  accepted,  entered 
the  judgments  satisfied,  and  dismissed  the  suits.  In  making 
this  agreement,  W.  G.  Elliott  represented  the  president  of  the 
company,  Af.  Courtright,  who  was  not  present.  M.  Courtright 
and  W.  L.  Lance,  the  substantial  men  of  the  company,  then 
agreed  to  pay  the  twenty-five  per  cent,  and  the  vendor's  lien. 
W.  L.  Lance  arranged  with  M.  Courtright  for  his  half  of  the 
sum  needed.  The  latter  agreed  to  pay  off  the  tweuty-five  per 
cent.  an<l  the  vendor's  lien,  and  did  so.  He  satisfied  the  ven- 
dor's lien  to  the  Atlantic  Iron  Works  and  Dock  Company,  with 
claims  against  it,  which  he  purchased;  but  he  took  an  assign- 
ment to  himself  of  the  Marshall  Parks  note,  which  represented 
the  vendor's  lien.  Later,  he  assigned  that  note,  then  past  due, 
to  the  Farmers  and  Merchants  Loan  and  Trust  Company,  by 
which  parts  thereof  were  assigned  to  the  Bank  of  Portsmouth 
and  others.  He  and  his  assignees  then  claimed  that  the  said 
vendor's  lien  was  still  unextinguished  and  belonged  to  said  as- 
signees. The  trustees  difl^ered  in  opinion.  IL  C.  Hardy  con- 
tended that  the  vendor's  lien  had  been  extinguished.  W.  G. 
Elliott  insisted  that  that  lien  was  still  subsisting,  and  that  it  took 
precedence  over  the  lien  of  the  creditors  created  by  the  trust 
deed,  which  was  executed  by  the  company,  and  dated  Ist  Janu- 
ary, 1873,  pursuant  to  the  said  agreement  of  the  stockholders 
wHith  the  creditors,  whereby  the  property  of  the  Norfolk  Manu- 
facturing Company  was  conveyed  to  Hardy  &  Elliott,  as  trus- 
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tees,  in  trust  to  secure  the  balance  due  the  creditors  after  the 
payment  of  the  twenty-five  per  cent,  of  their  debts. 

The  Farmers  and  Merchants  Loan  and  Trust  Company,  for 
itself  and  others,  then  instituted  this  suit  against  the  said  trus- 
tees and  others,  claiming  to  own  the  said  vendor's  lien,  and 
that  it  had  precedence  over  the  lien  of  the  creditors  under  said 
trust-deed.  The  cause  having  been  matured  upon  the  bill  of 
the  complainants,  and  of  the  separate  answers  of  the  several 
defendants,  M.  Courtright,  who  took  the  part  of  the  former, 
and  W.  L.  Lance,  who  took  the  part  of  the  creditors,  and  on 
depositions,  at  the  hearing,  the  evidence  being  conflicting,  a 
reference  was  made  to  a  master  to  ascertain  and  report  (among 
other  things),  the  liens  on  the  property  and  their  respective  pri- 
orities. He  reported  (among  other  things),  that  the  vendor's 
lien  had  been  extinguished  by  the  taking  up  of  the  Afarshall 
Parks  note  as  aforesaid,  and  that  the  lien  of  the  creditors  under 
the  tnist  deed  was  the  first  lien  on  the  property.  lie  also  re- 
ported adversely  to  the  claim  of  W,  P.  Beaman,  a  judgment 
creditor  of  the  Norfolk  Manufacturing  Company  for  $24,225.06, 
princij)al,  interest  and  costs,  which  had  been  omitted  from  the 
trust-deed.  The  report  was  excepted  to.  The  court  sustained 
the  exceptions,  and  decreed  that  the  vendor's  lien  was  still  sub- 
sisting, was  owned  by  the  complainants,  and  took  precedence 
over  the  lien  of  the  creditors  under  the  trust-deed,  and  sustained 
the  rejection  of  the  W.  P.  Beaman  claim.  An  appeal  and  wTit 
of  supersedeas  were  obtained  from  this  decree. 

Opinion  fully  states  the  case. 

J,  Alfred  Jones ,  Kean  ^  Nelson,  Leir/h  Bobinson  and  John 
Goode,  for  the  appellants. 

Baker  ^  Son,  J.  F.  Crocker,  W.  G.  ElUott,  Z.  D.  Starke  and 
W.  J.  Robertson,  for  the  appellees. 

Lacy,  J.,  delivered  the  opinion  of  the  court. 
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This  case  is  as  follows:  The  Farmers  and  Merchants  Loan 
and  Trust  C'ompany,  suing  on  behalf  of  itself,  and  of  all  other 
creditors  of  the  Norfolk  Manufacturing  Company,  filed  its  bill 
in  the  corporation  court  of  Portsmouth  city  against  Hardy  & 
Elliott,  trustees,  the  Norfolk  Manufacturing  Company,  M. 
Courtright,  W.  L.  Lance,  Marshall  Parks,  l)e  Haven  Lance, 
W,  Z.  Hatcher,  the  Mercantile  JJank  of  Norfolk,  Virginia,  and 
the  Bank  of  Portsmouth,  setting  forth  that  by  a  deed,  dated 
on  the  1st  day  of  January,  1873,  the  Norfolk  Manufacturing 
Company  conveyed  to  H.  C.  Hardy  and  W.  G.  Elliott,  trustees, 
the  entire  property  of  the  said  company,  to  secure  certain  cred- 
itors of  the  said  comi»any  named  therein,  the  debt**  of  the  said 
creditors  amounting  to  $37,346.79,  evidenced  by  eighty-six 
negotiable  notes,  one-half  of  the  said  notes  being  payable 
one  year  from  date,  and  the  other  half  payable  two  years 
from  date;  setting  out  in  the  bill  the  schedule  of  their  debti*, 
and  exhibiting  the  said  trust  deed,  by  which  it  was  provided 
that  the  said  company  should  remain  in  possession  and  carry 
on  business  until  default  made  in  the  payment  of  the  notes  at 
maturity  and  the  interest.  That  the  complainant  was  a  large 
creditor  secured  in  the  said  deed,  and  was  the  holder  of  said 
large  debts  secured  in  the  said  deed,  and  assigned  to  the  said 
complainant  for  value.  That  default  had  been  made  in  the 
payment  of  all  the  said  notes,  none  having  been  paid.  That 
the  said  company  had  since  conveyed  all  its  property  to  the 
defendant,  W.  Tj.  Lance,  who  then  held  the  equity  of  redemj>- 
tion  in  the  said  property.  That  the  creditors  secured  under  the 
said  trust  deed  of  Jatmary  1st,  1873,  had  directed  the  trustees 
named  therein  to  sell  under  the  said  deed,  and  this  had  not 
been  done.  That  the  said  trustees  differed  as  to  the  rights  of 
the  creditors  and  the  true  construction  and  effect  of  the  deed 
in  (juestion,  and  that  it  would  be  necessary  for  the  court  to  set- 
tle the  disputed  questions  arising  under  the  said  deed.  That 
the  said  company  was  incorporated  November  4,  1871,  tlie  cap- 
ital stock  to  be  not  less  than  $250,000,  and  the  maximum  cap- 
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ital  not  more  than  $1,000,000.  with  M.  Courtright,  Marshall 
Parks,  W.  L.  Lance,  De  Haven  Lanee  and  Wm.  Z.  Hatcher 
as  the  corporators;  the  first-named  was  made  president;  the 
third,  \'iee-president;  the  fourth,  treasurer;  and  the  second 
named  to  he  general  agent.  That  the  said  company  through 
it*i  geneal  agent,  Mai'shall  Parks,  purchased  of  the  Atlantic 
Iron  Works  and  Dock  Company,  their  grounds  and  fixtures  at 
$70,350,  and  a  lien  was  reserved  on  the  said  grounds  and 
works  hy  the  said  vendor,  for  $23,450,  in  the  deed  of  that  com- 
pany, dated  Xovemher  18th,  1872;  and  on  the  same  day,  the 
said  general  agent  of  the  company  conveyed  the  said  property 
to  the  Xorfolk  Manufacturing  Company,  at  the  price  of  $250,- 
000,  and  the  said  deeds  are  exhibited.  And  this  was  all  the 
capital  which  was  subscribed;  and  on  December  3rd,  1872,  this 
capital  stock  was  divided  into  shares  of  $100  each,  and  distrib- 
uted as  follows:  to  M.  Courtright,  938  shares  ($100  each);  to 
W.  L.  Lance,  1200  shares;  to  Marshall  Parks,  312  shares;  to 
De  Haven  Lance,  40  shares;  and,  to  "VV.  Z.  Hatcher,  10  shares. 

On  December  21st,  1872,  suit  was  brought  by  A.  A.  McCuUoch, 
and  judgment  was  obtained;  and  a  judgment  was  also  obtained 
by  AVilliam  Gilmer  of  William,  and  twenty-four  other  actions 
at  law  were  pending  against  the  companj'.  Li  this  condition  of 
embarrassment  of  the  company,  an  agreement  was  entered  into 
between  the  incorporators  of  the  said  company,  dated  on  the 
3rd  day  of  December,  1872,  by  which  it  was  agi*eed,'  in  view  of 
the  embarrassed  situation  of  the  company,  as  set  forth  above, 
it  having  become  necessary  to  settle  the  liabilities  of  the  com- 
pany or  to  secure  the  same : 

"First.  That  M.  Courtright  and  W,  L.  Lance,  do  hereby 
agree  to  pay  off  and  satisfy,  each,  one-half  of  the  said  vendor's 
lien  still  unpaid,  to  the  Atlantic  Iron  AVorks  and  Dock  Com- 
pany, and  to  the  payment  of  the  same  they  do  each  bind  them- 
selves by  these  presents.  That  after  the  payment  or  satisfaction 
of  the  aforesaid  lien,  or  before,  if  it  should  be  found  necessary, 

a  deed  of  trust  to  a  solvent  trustee  to  be  elected  by  the  credit- 
VoL.  LXXX — 52 
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ors,  should  be  executed,  conveying  all  the  property  of  the  com- 
pany, first,  to  secure  the  debts  due  to  the  creditors  of  the  com- 
pany, other  than  to  members  of  the  company;  and,  secondly, 
to  secure  the  advances  made  by  (/oui-tright  and  Lance;  aud  then 
the  proceeds  to  be  distributed  among  the  incorporators  accord- 
ing to  their  interests,"  etc. 

This  agreement  was  duly  executed  by  the  said,  parties.  A 
meeting  of  the  creditors  of  the  company  was  then  called  by  the 
vice-president,  who  was  a  director  and  the  officer  who  had 
charge  of  the  affairs  of  the  company  at  Norfolk.  At  this  meet- 
ing, which  wm  held  on  the  7th  of  December,  1872,  it  was  stip- 
ulated and  agreed  that,  if  the  creditors  of  the  company  would 
forbear  to  press  their  claims,  twenty-five  per  cent,  would  be 
paid  in  cash  on  all  their  claims,  and  their  debts  secured  by  a  first 
lien  on  the  property,  and  that  the  company  would  pay  off  the 
vendor's  lien  due  to  the  Atlantic  Iron  Works  and  Dock 
Company. 

As  to  this  agreement  there  was  no  dispute,  and  it  was  clearly 
proved.  And  this  agreement,  after  further  conference  among 
the  parties,  was  carried  out  by  the  execution  of  the  trust  deed 
which  was  recorded  June  7th,  1878.  Thereui)on,  the  creditoi^s 
who  had  obtiiined  Judgments,  entered  them  satisfied,  and  the 
other  creditors,  who  had  brought  suit,  dismissed  their  suits. 
The  twenty-five  per  cent,  was  paid  in  cash,  and  the  notes  exe- 
cuted as  agreed  at  one  and  two  years.  Shortly  afler  the  agreer 
ment,  which  was  made  at  the  meeting  on  the  13th  of  February, 
1873,  to-wit,  on  the  18th  of  February,  1873,  Courtright  and  Lance 
arranged  between  themselv^es  to  carry  out  this  agreement  so  far 
as  they  were  concerned,  and  Lance  arranged  with  Courtright  tor 
his  one-half  of  the  needed  amount,  and  Courtright  gave  his  re- 
ceipt for  the  same,  as  follows,  to  Lance : 

*'  Received  from  AV.  L.  Lance  twenty-five  thousand  dollars,  in 
his  coupon  bonds,  payable  ten  years  after  date  to  the  Fidelity 
Insurance,  Trust  and  Safe  Deposit  Company,  of  Philadelphia, 
or  bearer,  secured,  &c.,  left  with  me  as  collateral  security  for 
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the  payment  of  two  negotiable  notes  of  the  said  Lance,  payable 
to  my  order,  for  S10,000  each,  payable  ninety  days  Jifter  date, 
the  proceeds  of  which  said  notes,  when  discounted  by  me,  are 
to  be  paid  on  account  of  the  indebtedness  of  the  said  Norfolk 
Manufacturing  ('ompany  of  Norfolk,  to  pay  twenty-five  per 
cent,  of  the  debts  of  the  said  company  which  are  unsecured; 
and  also  the  balance  due  by  the  said  company  on  account  of 
their  purchase  of  their  property  at  Atlantic  City,  which  is  evi- 
denced by  a  note  of  Marshall  Parks  to  the  Atlantic  Iron  Works 
and  Dock  Company  for  about  S23,000,  and  interest;  and  for 
which  a  lien  is  retained  in  their  deed,  &c.,  subject  to  which 
said  Parks  conveyed  the  said  property  to  the  said  Norfolk  Man- 
ufacturing Company.  The  said  notes  are  made  by  the  said  W. 
L.  Lance  for  the  purpose  of  raising  the  amount  of  the  one-half 
which  he  is  to  pay ;  and  I  am  to  pay  from  my  own  individual 
fiinds  or  property,  the  same,  or  like  amount  which  is  paid  by 
him,  (f$  herdofirre  of/recd  bji  an  (ujirement  )iuuk  by  the  .stockholders 
of  the  sai/t  cotnpant/  on  or  about  the  3d  day  of  December,  1872." 

And  it  is  provided  that  if  the  said  Lance  shall  fail  to  pay  the 
said  notes,  then  the  said  coupon  bonds  are  not  to  be  sold  at  less 
than  eighty  per  cent,  of  the  par  value  thereof,  without  gi^nng 
Lance  thirty  <lays'  notice  of  an  intention  to  do  so.  On  this  re- 
ceipt Lance  wrote,  "These  bonds  were  assigned  by  me  to  M. 
Courtright  absolutely.  April  17,  1873.  W.  L.  Lance."  The 
tw^o  notes  of  $10,000  each,  are  exhibited  with  the  deposition  of 
W.  L.  Lance,  with  his  name  erased,  and  across  them  is  written, 
"These  notes  have  been  settled  by  the  acceptance  of  $25,000 
in  Lance's  coupon  bonds,  at  80  cents  in  the  dollar,"  and  on 
each  the  word  '''settled^'  is  written. 

The  bill  further  sets  forth  that  the  said  Courtright  now 
claimed  that  the  said  vendor's  lien  had  not  been  paid,  but  has 
been  assigned  to  him  for  value,  and  that  the  said  lien  is  still 
subsisting  as  a  valid  lien  on  the  property  of  the.  company,  and 
takes  precedence  over  the  lien  of  the  trust-deed  made  to  secure 
the  creditors;  and  that  this  claim  is  sustained  and  supported 
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by  one  of  the  trustees  in  the  said  trust-deed  named,  the  said 
W.  G.  Elliott.  That  Courtright  had  assigned  the  said  note  of 
Marshall  Parks  for  the  said  sum  of  S23,450  to  the  Mercantile 
Bank  of  Norfolk,  and  the  Bank  of  Portsmouth,  Virginia,  and 
that  the  said  banks  held  the  said  note,  and  claimed  that  it  was 
secured  by  the  first  lien  on  the  property,  which  took  precedence 
of  the  lien  of  the  trust-deed  of  June  7th,  1873,  and  that  this  claim 
is  sustained  by  the  said  trustee,  W.  G.  Elliott.  But,  that  H.  C. 
Hardy,  trustee,  differed  on  this  point  with  the  said  Elliott,  trus- 
tee; asked  that  a  receiver  might  be  appointed;  that  there  might 
be  a  sale  of  the  property  conveyed  in  the  deed,  and  the  pro- 
ceeds distributed,  first,  towards  the  satisfaction  of  the  debts  se- 
cured by  the  trust-deed,  and  the  sui^plus  paid  to  the  parties  duly 
entitled  thereto. 

On  the  27th  of  July,  1874,  the  cause  came  on  upon  this  ori- 
ginal and  an  amended  bill,  an  injunction  was  awarded,  and  a 
receiver  api)ointed  to  take  possession  of  the  property  and  make 
a  sale  thereof 

On  the  20th  day  of  February,  1875,  Courtright,  W.  L.  Lance 
and  the  Bank  of  Portsmouth  filed  answers,  and  the  cause  came 
on  upon  the  papers  formerly  read,  these  answers  separately, 
and  the  general  replications  thereto,  and  the  cause  was  referred 
to  a  commissioner  to  take  an  account  of  the  debts;  to  enquire 
**  whether  the  lien  for  ^23,450,  the  vendor's  lien,  had  been  sat- 
isfied to  the  Atlantic  Iron  Works  and  Dock  Company,  or  its 
assigns;"  and  if  so,  how,  and  by  whom,  &c.;  also,  a«  to  the 
stockholders  of  the  Xorfolk  Manufacturing  Company,  and  the 
shares  held  by  them  respectively,  and  whether  the  said  shares 
have  been  duly  paid,  &c. ;  and  to  take  proof  as  to  the  several 
matters  at  issue  in  the  cause,  &c.,  &c. 

The  answer  of  Courtright  denies  that  there  was  any  under- 
taking by  the  company  to  pay  oft*  and  satisfj^  the  vendor's  lien, 
and  to  give  the^  creditors  the  first  lien  under  the  trust-deed  exe- 
cuted for  their  benefit;  claims  that  the  vendor's  lien  was  as- 
signed to  him;  denies  that  W.  L,  Lance  ever  furnished  any 
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means  whatever  towards  the  payment  of  the  said  vendor's  lien, 
and  charges  that  the  said  lien  has  never  been  paid,  in  whole  or 
in  part;  claimed  that  the  note  of  Marshall  Parks,  secured  by 
the  vendor's  lien,  was  assigned  to  him  for  value;  that  he  had 
assigned  it,  and  that  there  was  a  valid  and  subsisting  lien  there- 
for in  favor  of  his  assigns,  which  takes  precedence  over  the 
lien  of  the  trust-deed;  that  he  had  assigned  the  said  note  to  the 
Mercantile  Bank  of  Norfolk,  &c. ;  that  he  was  unable  to  dis- 
count the  notes  of  Lance,  and  that  as  Lance  could  not  pay  his 
one-half,  that  he  did  not  pay  his  one-half;  that  afterwards,  he 
bought  the  debts  against  the  Atlantic  Iron  Works  and  Dock 
Company,  and  had  them  assigned  to  him;  that  he  so  arranged 
iiHth  the  creditors  of  the  Atlantic  Iron  Works  and  Dock  Com- 
pany, that  he  bought  the  judgments,  paying  $10,000  in  cash, 
and  gave  his  acceptances  for  $10,000  more ;  a(  the  maturity  of 
the  said  acceptances  he  retired  them  by  payiny  a  small  portion  in 
cash,  and  borrowed  the  money  from  the  Mercantile  Bank  of 
Norfolk,  Virginia,  upon  the  pledge  of  these  judgments  against 
the  Atlantic  Iron  Works  and  Dock  Company,  ub  collateral  se- 
curity for  the  payment  of  his  acceptance  for  certain  drafts  or 
bills  of  exchange  which  were  discounted  for  his  benefit  That 
shortly  after  the  actual  assignment  to  him  of  the  said  claims 
against  the  Atlantic  Iron  Works  and  Dock  Company,  which 
was  made  upon  the  retiring  of  the  first  aforesaid  acceptances, 
an  arrangement  was  made  by  him  with  the  Atlantic  Iron 
Works  and  Dock  Company,  by  which  he  assigned  to  the  said 
company  his  claims  against  that  company,  in  exchange  for  the 
note  of  Marshall  Parks,  secured  by  the  said  vendor's  lien  for 
$23,450,  with  interest;  and  this  arrangement  was  confirmed  by 
the  cori)oration  court  of  Norfolk  city,  in  which  a  suit  was  pend- 
ing between  the  Atlantic  Iron  Works  and  Dock  Company  and 
T.  J.  Corprew's  jiersonal  representative  and  others,  for  the 
settlement  of  the  aftairs  of  the  said  company,  by  decree  of  the 
said  court  entered  in  that  cause,  on  the  4th  of  August,  1873. 
By  the  said  decree  the  president  of  the  said  company  was  di- 
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rected  ta  assign  tlie  said  note  to  him;  this  assignment  was 
made,  and  he  then  immediately  substitut^id  the  said  note,  se- 
cured by  the  vendor's  lien  as  aforesaid,  as  collateral  for  the  said 
acceptances  which  had  been  discounted  for  his  benefit,  in  the 
place  of  the  said  judgments  and  note  (his  claims  against  the  At- 
lantic Iron  Works  and  Dock  Company)  which  he  had  surren- 
dered to  the  said  company.  That  when  his  acceptances  to  the 
bank  matured,  he  was  unable  to  meet  them,  and  he  then  sold 
the  Parks  note  to  the  said  bank,  and  received  his  own  indebt- 
edness in  part  payment  for  it. 

W.  L.  Lance  in  his  answer  distinctly  asserts  that  the  ven- 
dor's lien  was  paid  off  and  extinguished  in  accordance  with  the 
agreement  recited  between  himself  and  Courtright;  that  it  was 
paid  off  by  their  (himself  and  Courtright)  advancing  a  specific 
sum  for  that  purpose;  that  it  was  the  duty  of  the  corporation 
to  pay  off  and  discharge  this  lien,  and  that  it  was  done. 

The  banks  named  above  answered,  claiming  the  assignment 
without  notice,  and  for  value,  and  insisting  on  their  right  to 
the  vendor's  lien,  as  still  subsisting  and  unsatisfied. 

The  depositions  of  the  parties  were  taken,  and  the  testimony 
of  other  witnesses. 

The  commissioner  reported  on  the  27th  day  of  November, 
1880.  In  this  report  the  vendor's  lien  is  reported  a^  satisfied 
and  extinguished;  an  account  of  the  debts  is  filed  with  the  re- 
port; an  account  of  the  stockholders,  and  the  shares  paid  in  by 
them,  as  stilted  in  the  bill;  and  in  his  account  of  the  debts,  re- 
ported adversely  to  the  claim  of  W.  P.  Beaman,  a  judgment 
creditor  of  the  Xorfolk  Manufacturing  Company  for  $24,425.06, 
principal,  interest  and  costs. 

To  this  report  exceptions  were  filed.  And  the  cause  coming 
on,  on  the  16th  day  of  October,  1882,  upon  the  said  report, 
the  exceptions  thereto,  etc.,  and  the  argument  of  counsel,  the 
corporation  court  of  Portsmouth  held  that  this  vendor's  lien 
was  not  paid  and  satisfied,  and  was  a  valid  lien  upon  the  prop- 
erty, to  which  the  said  banks  were  entitled  as  a  first  lien  on  the 
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property.  That  the  lien  of  the  trust-deed  was  the  second  lien, 
to  which  the  creditors  of  the  company  secured  in  the  deed  w^re 
entitled  ratablj^,  and  others,  not  secured  in  the  deed,  but  allow- 
ed in  the  commissioner's  report;  sustained  the  commissioner  in 
his  rejection  of  the Beamer  judgment;  and  held  that  Courtright 
was  entitled  to  a  third  lien  for  a  certain  debt  filed  with  his  an- 
Bwer,  and  not  reported  by  the  commissioner;  and  appointed 
commissioners  to  sell  the  property  not  disposed  of.  From 
this  decree  an  appeal  was  allowed  to  this  court,  June  4th,  1883. 

The  question  first  to  be  considered  here,  is  as  to  the  priority 
of  the  several  liens  asserted  against  the  property  of  the  Norfolk 
Manufacturing  Company,  which  is  the  same  property  held  by 
the  Atlantic  Iron  Works  and  Dock  Company,  which  was  pur- 
chased from  the  said  Atlantic  Iron  Works  and  Dock  Company 
by  the  said  Norfolk  Manufacturing  Company;  for  the  purchase 
by  Marshall  Parks,  the  general  agent,  was  a  purchase  for  and 
by  the  Norfolk  Manufacturing  Company,  to  which  last  named 
company  he  conveyed  it  on  the  same  day  that  he  bought  it; 
and  it  is  a  concessum  in  the  cause,  and  abundantly  estab- 
lished, that  the  purchase  by  Parks  was  for  the  company,  and 
the  pavanents  made  by  the  company,  so  that  the  Marshall  Parks 
note  for  the  $23,450,  for  the  unpaid  purchase  money,  was 
simply  the  debt  of  the  company. 

The  ventures  of  the  company  all  proving  quickly  disastrous, 
when  the  debts  were  pressed  against  the  company  by  twenty- 
?ix  suits  at  one  term  of  the  court,  aggregating  $40,000,  and 
other  clamorous  demands,  the  incorporators  of  the  company 
being,  as  they  were  unquestionably,  liable  for  these  debts,  to  the 
amount  of  their  stock,  which  aggregated  nominally  $250,000, 
the  agreement  of  Courtright  and  Lance  to  pay  the  unpaid  pur- 
chase money  due  by  the  company,  and  to  arrange  satisfactory 
security  for  the  other  debts,  was  only  an  agreement  to  pay  their 
own  debts;  and  when  Lance  paid  into  Courtright's  hands 
825,000,  at  80  cents  in  the  dollar,  making  $20,000,  to  meet  the 
vendor's  lien,  and  the  twenty-five  per  cent,  of  the  debts  secured 
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by  the  trust-deed,  the  debt  due  for  the  vendor's  lien  became,  as 
between  Lanee  and  Courtright,  what  it  had  all  along  been  a«  to 
the  creditors,  the  debt  of  Courtriffht^  so  that  when  Courtright  ac- 
quired the  debt  by  assignment,  it  was  an  assignment  to  him  of 
his  own  debt,  in  any  aspect  of  the  case  in  which  he  shall  be  con- 
sidered. The  minimum  amount  of  the  stock  of  this  company 
was  |i250,000.  Only  about  $70,000  had  ever  been  paid  up  by 
any  an<l  all  of  the  stockholders.  The  stock  and  other  proi>erty 
of  private  corporations  is  deemed  a  trust  fund  for  the  payment 
of  the  debts  of  the  corporation,  so  that  the  creditors  have  a  lien 
or  right  of  priority  of  payment  on  it,  in  preference  to  any  of  the 
stockhohlers  in  the  corporation.  Story's  Eq.  Jur.  §  1252 ;  Bart- 
lett  V.  Drew,  57  X.  Y.  578. 

The  liability  of  a  stockholder  is  upon  his  subscription;  that 
is  to  say,  upon  his  obligation  to  contribute  to  the  capital  stock, 
which  is  a  trust  fund  for  the  benefit  of  those  to  whom  the  cor- 
poration, as  a  corporation,  becomes  liable.  The  subscription  is 
part  of  the  assets  of  the  corporation,  at  least  so  far  as  the  cred- 
itors are  concerned.  Sdwt/er  v.  Hocu/^  17  Wall.  610;  Patterson 
V.  L*/n(le,  106,  U.  S.  S.  C.  R.  521;  TmM  v.  Carfivrk/ht,  7  Oreg. 
329 ;    Weh.^ter  v.  Upton,  1  Otto,  71 ;  Id.  60  and  47;  22  How.  387. 

In  this  case  only  $70,350  had  been  paid,  while  Courtright's 
share  was  $93,800,  and  W.  L.  Lance's  share  was  $120,000. 
Courtright  had  only  paid  up  $26,381.25,  and  Lance  (W.  L.) 
$35,175^ 

The  action  of  the  company  in  agreeing  to  pay  the  vendor's 
lien,  was  an  agreement  to  meet  its  own  ol»ligation.  Courtright's 
assent  might  have  fairly  been  presumed  against  him,  upon  the 
authorities  of  numerous  decisions  cited  at  bar.  But  in  this 
case,  the  precedent  authority  and  the  sul)se<|uent  ratification  are 
both  expressly  given  as  has  been  seen.  It  is  distinctly  proved 
that  Courtright  received  from  Lance  the  funds  necessary  to  pay 
oif  one-half  of  this  <lel)t,  the  subject  of  dispute  here.  The  lia- 
bility of  the  stockholder,  to  the  extent  of  his  liability  under  the 
charter,  is  not  simply  as  such,  but  it  is  a  personal  liability  as 
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surety  for  the  company.  It  is  virtually  and  in  eifect  a  liability 
upon  a  contract,  and  the  mutual  agreement  of  the  parties;  not 
indeed,  in  form  an  express  personal  contract,  but  an  agreement 
of  equally  binding  obligation,  consequent  upon  and  resulting 
from  the  acta  and  admissions  or  implied  assent  of  the  parties. 

The  second  ground  is  upon  the  view  that  the  legislature,  by 
subjecting  the  stockholders  to  personal  Hability  for  the  debts  of 
the  company,  thereby  removed  the  corporate  protection  from 
them  as  corporators,  and  left  them  liable  as  partners  and  asso- 
ciates at  common  law ;  that  is  the  clause  which  pledges  to  the 
creditors  of  the  coq)oration  the  liability  of  the  stockholders  to 
the  extent  of  their  stock.  Opinion  of  Mr.  Justice  Xelson,  in 
Hathom  v.  Gakf,  2d  Wall ;  Woodruff  v.  TvapmlU  20  Howard, 
190;  Curran  v.  Arkansas^  15  Howard,  304;  Moss  v.  MrCulloeh^ 
7  Barb.;   Cmant  v.  Van  Shnick,  24  Barb.  87. 

But  (^ourtright's  liability  is  not  dependent  upon  this  construc- 
tion of  the  law.  He  is  so  by  his  express  and  une({uivocal 
contract. 

That  this  real  estate  was  the  property  of  the  partnership  can- 
not be  denied.  It  was  purchased  for  and  appropriated  to  part- 
nership purposes,  paid  for  out  of  partnership  funds,  and  it  is 
partnership  property,  although  the  legal  title  was  taken  in  the 
name  of  one  of  the  partui^rs.  Equity  holds  him  trustee  for  the 
firm,  and  this  may  be  proved  by  parol.  Story  on  l^artnership, 
§  92,  93;  Story's  Eq.  Jur.  §  694;  Hoxie  v.  Carr,  1  Sumner  K. 
173;  Thornton  v.  Dix,  3  Brown's  Ch.  Kep.;  FairehiUl  v.  Fair- 
child,,  64  X.  Y. ;  Traphagan  v.  Burt,,  67  X.  Y. ;  King  v.  Weeks,, 
70  X.  C. 

That  the  agreement  of  Lance  as  to  tliis  property,  was  bind- 
ing on  all  the  incorporators  as  the  act  of  their  accredited  agent, 
cannot  be  doubted.  Smith  on  Mercantile  Law,  p.  48,  58,  59, 
61.  And  as  an  entire  firm  mav  be  bound,  so  it  may  be  obvi- 
ously  discharged  by  the  act  of  one.  ,  SmitlTs  Mercantile  Law, 
67;'  Story  on  Partnership,  §  107.  And  the  payment  or  satisfac- 
tion of  a  debt  by  one  partner  is  a  payment  and  extinguishment 
Vol.  lxxx — 53 
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of  the  debt  as  to  all.  That  the  partnership  debt  represented 
by  the  note  of  Marshall  Parks  has  been  paid,  is  abundantly 
proved,  and  indeed  it  is  admitted.  As  to  the  original  vendor, 
the  debt  is  extinguished.  The  Atlantic  Iron  Works  and  Dock 
Company  have  no  longer  any  claim  upon  it.  It  was  surren- 
dered to  Courtright  in  exchange  for  its  own  indebtedness,  and 
was  transferred  to  Courtright;  that  is,  he  became  his  own  cred- 
itor. The  note  was  long  past  due  when  transferred  to  Court- 
right,  and  when  he  transferred  it  to  the  Mercantile  Bank  it  had 
been  paid  by  the  person  bound  primarily  for  \U  payment. 
What  was  there  in  the  note  for  Courtright  to  assign  beyond  his 
interest  in  it?  And  what  that  more  than  Courtright's  obliga- 
tion? and  the  assignee  took  it,  subject  to  all  the  equities  against 
Courtright;  which  being  satisfied,  left  nothing  for  it  to  take,  as 
they  went  to  the  entire  obligation;  the  debt  was  extinguished. 
There  was  nothing  left  which  Courtright  could  assign,  or  which 
the  assignee  could  take.  It  was  a  non-negotiable  note,  assigned 
more  than  eighteen  months  after  maturity  to  the  bank  at  a  dis- 
count of  84,000. 

As  the  assignee  stands  in  the  place  and  upon  the  rights  of 
the  assignor,  he  is  subject  to  whatever  defences  may  be  made 
against  the  assignor.  The  assignee  takes  it  subject  to  anteced- 
ent equities,  and  the  assignee  must  allow  all  just  discounts 
.against  the  assignor. 

What  would  have  been  the  right.**  of  Courtright  against  the 
•pr<i)j.)erty  of  this  company  if  he  had  brought  suit  upon  the  note? 
Wli^t  lien  could  he  have  enforced?  This  is  answered  by  what 
has  g4)ne  before.  The  debt  being  extinguished,  the  lien  expires 
•wifb  H.  A  lien  is  a  hold  or  claim  which  one  person  has  upon 
"the  jn'operty  of  another,  as  a  security  for  some  (lel)t  or  charge, 
.and  \Vheu  the  debt  is  paid,  the  right  to  subject  or  charge  the 
rpropqrty  ife  gone  and  extinguished.  Pi^oiiice  v.  ZaM\  2  Gratt. 
263;  41  :Bm'b.  82;  Smrdl  v.  O'Bmuum,  7  B.  Mon.;  Boire)i  v. 
jThyti/lK  28  yevmont,  382. 

3\it  :it  is.anjnevitable  conclusion  from  the  evidence  and  cir- 
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curastances  of  this  case  that  the  assignee  had  the  fullest  notice 
and  knowledge  of  all  the  circumstances  under  which  C'onrtright 
had  acquired  and  held  this  note,  and  resorted  to  these  methods 
to  save,  if  possible,  the  debts  already  due  to  it  by  Courtright, 
rendered  precarious  by  his  failing  circumstances.  It  follows 
that  the  corporation  court  of  Portsmouth  city  erred  in  the  de- 
cree complained  of,  in  holding  that  the  vendor's  lien  was  a  valid 
existing  first  lien  on  the  property  of  the  Norfolk  Manufacturing 
Company,  and  the  same  must  be  reversed  upon  that  ground; 

The  next  question  which  is  raised  in  this  case  is,  that  by  its 
decree  of  the  16th  of  Oct'r,  1882,  the  corporation  court  of  Ports- 
mouth city,  held  that  the  said  deed  of  tinist,  dated  Jan'y  1st,  1873, 
and  recorded  June  7th,  1873,  did  not  enure  to  the  benefit  of  a 
judgment  of  W.  P.  Beaman,  recovered  in  the  corporation  court 
of  Norfolk  city,  June  13th,  1874,  for  820,000.  The  judgment 
was  recovered  against  the  said  company  on  account  of  a  breach 
of  a  contract  made  with  the  said  company  on  the  11th  of  July, 
1872,  which  breach  occurred  prior  to  the  day  when  said  deed 
of  trust  was  recorded.  The  commissioner  in  said  report,  tiled 
in  the  cause  November  27th,  1880,  disallowed  this  claim  against 
the  company,  being  of  opinion  that  the  said  Beaman  judgment 
was  not  such  a  claim  as  would,  or  should,  be  embraced  in  the 
account  with  the  said  deed  of  trust  cre<litors.  The  claim  of 
this  judgment  creditor  is  not  disallowed  by  the  said  commis- 
sioner, nor  by  the  court  which  confirmed  the  commissioner's 
report  on  this  point,  on  any  ground  which  goes  to  or  afl:ects  the 
validity  of  the  said  judgment  as  a  debt  against  the  said  com- 
pany. This  is  admitted,  or  if  not  admitted,  is  established,  and 
finally  determined  by  the  judgment  of  a  court  of  competent  ju- 
risdiction, to  which  the  company  was  a  party,  and  from  which 
no  appeal  has  been,  or  can  now  be  taken.  But  it  is  disallowed 
by  the  commissioner  and  by  the  court  upon  the  ground  that  it 
is  not  included  in  the  trust-deed,  nor  in  the  schedule  of  debts 
contained  therein,  and  upon  the  ground  that  at  the  time  of  the 
execution  of  the  deed,  Beaman  was  not  a  creditor  of  the  said 
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company;  the  said  commissioner  saying,  that  under  no  circum- 
stances could  any  portion  of  the  said  judgment  (except  that  ac- 
cruing between  the  28th  of  March,  1873,  the  date  of  the  re- 
lease, and  the  27th  of  May,  1873,  the  date  of  the  acknowledg- 
ment of  the  deed)  be  considered.  But  this  being  a  judgment 
founded  upon  a  claim  for  unliquidated  damages,  where  every 
matter  is  submitted  to  and  determined  by  a  jury,  who  consider 
all  the  circumstances,  it  would  seem  almost  an  impossibility  for 
the  conmiissioner  to  separate  such  a  claim,  or  to  apply  or  to  ap- 
portion to  different  periods  any  certain  or  determined  portions 
thereof 

The  question  of  the  effect  of  the  release  of  the  28th  of  March, 
1873,  referred  to  by  the  commissioner,  was  drawn  in  question 
and  settled  in  the  suit  at  law  between  the  parties,  in  the  corpo- 
ration court  of  Norfolk,  and  wai^  not  a  subject  for  the  commis- 
sioner's consideration;  nor  for  the  judgment  of  the  corporation 
court  of  Portsmouth  city;  nor  in  this  court  in  this  case;  it  is  res 
judicata.  The  claim  of  Beaman  is  not  rested  upon  any  such 
question.  He  appears  before  the  commissioner  and  before  the 
corporation  court  of  Portsmouth  city  and  proves  his  claim,  pre- 
sents his  judgment  for  entry  in  the  account  of  the  debts  of  the 
company.  The  commissioner  says  he  is  not  included  in  the 
deed.  This  is  obvious.  His  debt  is  omitted  from  the  schedule 
therein.  lie  does  not  pretend  that  he  is  included  in  the  deed. 
His  claim  is  that  at  the  time  the  deed  was  made,  the  creation 
of  the  lien  of  the  deed  of  trust,  dated  January  1st,  1873,  and 
recorded  June  7th,  1873,  he  was  an  existing  creditor  of  the  said 
manufacturing  company,  and  that  the  deed  enured  ratably  to 
his  benefit  with  all  the  creditors  named  therein,  under  section 
63  of  cliapter  57  of  our  Code.  By  that  section  it  is  pro\ide<l 
that— 

.'*Thc  stock  of  every  such  company  shall  be  deemed  personal 
estate,  and  be  transferable  in  such  manner  a.i  shall  be  pre- 
scribed by  the  by-laws  of  the  company.  And  for  all  debts  which 
shall  be  due  and  owing  by  the  company,  the  persons  composing 
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the  company  at  the  time  of  its  dissolution,  shall  be  individually 
responsible  to  the  extent  of  their  respective  shares  of  stock  in 
said  company,  and  no  farther.  And  if  such  company  shall 
create  any  lien  or  incumbrance  on  its  works  or  property,  for 
the  purpose  of  giving  a  preference  to  one  or  more  of  the  credi- 
tors of  the  company,  over  any  other  creditor  or  creditors,  ex- 
cept to  secure  a  debt  contracted  or  money  borrowed  at  the  time 
of  the  creation  of  the  lien  or  incumbrance,  the  same  shall  enure 
to  the  benefit^  ratable/,  of  all  the  creditors  of  the  compamj  existing  at 
the  time  such  lien  or  invumbrance  was  ereatedJ^ 

Such  deed  is  not  avoided  by  the  statute,  but  is  enforced  for 
the  common  benefit  of  all  existing  creditors.  This  the  decree 
of  the  court  recognized,  and  the  lien  of  this  deed  was  held  by 
the  court  in  its  decree  to  enure  ratably  to  the  benefit  of  certain 
omitted  creditors,  some  of  them  for  large  amounts,  along  with 
the  creditors  named  in  the  schedule  of  the  deed,  and  specifi- 
cally secured  therein ;  but  this  judgment  is  rejected  by  the  court 
upon  the  ground  that  Beaman  wa^  not  an  existing  creditor  at 
the  time  of  the  creation  of  the  lien. 

This  deed  was  dated  Jaimary  1st,  1873,  but  not  recorded 
until  June  7th,  1873.  In  the  absence  of  proof  to  the  contrary, 
it  would  be  presumed  to  have  been  delivered  on  that  date.  If 
a  deed  has  a  date,  the  law  intends  it  to  have  been  delivered  at 
that  date,  and  this,  notwithstanding  a  subsequent  acknowledg- 
ment, but  this  presumption  will '  yield  to  evidence  to  thecon- 
trary.  Raines  v.  Walker^  77  Va.  Rep.  92;  Harman  v.  Oberdor- 
fer^  33  Gratt  497;  Harvey  v.  Alexander^  1  Rand.  219;  Rodger s 
V.  MeCluer,  4  Gratt.  81. 

In  this  case  it  is  an  uncontroverted  fact,  that  the  deed  was 
not  executed  on  the  day  of  its  date ;  every  witness  who  has 
testified  in  the  cause  proves  that  it  was  not  agreed  on  and  not 
delivered  until  long  after  the  day  of  its  date;  and  this  intejid- 
ment  of  the  Iqw  must  yield  to  the  clear  proof  in  the  cause. 

The  question  remains,  was  Beaman  a  creditor  of  the  company 
on  the  day  of  the  creation  of  the  lien  of  the  trust-deed  ? 
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It  is  admitted  that  the  contract  between  the  parties  was  made 
July  11th,  1872;  that  it  wji«  a  purchase  on  the  part  of  the  com- 
pany of  timber  and  lumber  from  Beaman,  needed  by  it  in  the 
prosecution  of  Us  business  as  a  manufacturing  company;  that 
this  timber  and  lumber  were  delivered  to  the  company  long  be- 
fore the  creation  of  this  deed  of  trust  lien ;  that  on  the  28th  of 
March,  1873,  the  com])any  had  made  default  on  their  accept- 
ances, on  account  of  this  contract,  and  on  that  day  arranged  to 
meet  these;  and  the  contract  proceeded  between  the  parties  ac- 
cording to  its  terms  toward  complete  fulfillment,  by  the  cutting 
and  delivery  of  lumber  by  Beaman;  and  it  is  proved,  that  be- 
fore the  execution  of  the  trust-deed  lien,  Beanuin  had  given 
notice  of  his  claim;  that  his  claim  for  these  damages  was  after- 
wards recovered;  and  that  at  one  of  the  meetings  of  the  com- 
pany with  its  creditors,  February  12th,  1873,  the  said  Beaman 
attended  by  comisel,  and  filed  his  claim  under  this  contract  not 
yet  determined  as  to  amount,  and  his  counsel  was  not  only- 
present,  but  acted  as  secretary  of  the  meeting.  Beaman  was 
named  in  the  deed  as  to  the  acceptances  arranged  on  the  28th 
of  March,  1873,  which  amounts  were  paid  by  the  company  not 
only  before  default  made  under  the  deed,  but  before  the  execu- 
tion of  the  trust-deed,  and  before  suit  brought  by  the  creditors. 
Under  this  deed  it  will  be  remembered  the  company  obtained 
as  to  three-fourths  of  its  debts,  a  credit  of  one  and  two  years, 
and  the  one-fourth  to  be  paid  in  cash  was  actually  paid  by  the 
said  company  to  the  creditors  named  therein,  and  to  others  not 
named  in  the  deed,  but  admitted  by  the  company  to  be  creditors. 

Was  Beaman  a  creditor  of  the  company  at  the  creation  of 
the  lien  of  the  trust-deed?  If  so,  the  statute  expressly  prohibits 
the  corporation  from  making  a  lien  to  prefer  one  or  more  cred- 
itors to  him,  it  being  declared,  as  we  have  seen,  that  all  such 
liens  of  preference  shall  enure  to  the  benefit  of  all  the  existing 
creditors  ratably,  unless  the  lien  was  credited  to  secure  a  debt 
contracted  or  money  borrowed  at  the  date  of  the  lien. 
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A  creditor  is  one  who  has  the  right  to  require  the  fulfillment 
of  an  Miffation  or  confraet. 

Beaman,  at  the  date  of  the  creation  of  the  lien,  had  furnished 
the  company  the  timber  and  lumber,  according  to  the  terms  of 
the  contract  made  by  the  company  with  him.  The  company 
had  not  paid  for  it,  and  he  was  demanding  payment  therefor,  and 
had  served  formal  notice  on  the  corporation  of  his  claim,  that 
the  company  was  so  indebted  to  him,  for  its  failure  to  comply 
with  its  contract  wdth  him.  The  counsel  for  Beaman  suggest 
this  demand  of  his  as  the  mo\nng  cause  for  the  prompt  execu- 
tion thereafter  of  this  trust  deed,  which  had  been  prepared  for 
months,  and  often  discussed  between  the  parties,  but  not  before 
executed. 

Whether  this  trust  deed  was  made  and  executed  to  avoid  this 
large  debt  or  not,  is  immaterial.  If  Beaman  was  an  existing 
creditor  at  the  date  of  the  creation  of  the  lien,  it  was  not  in  the 
power  of  the  company  to  prefer  one  creditor  over  another.  The 
law  makes  the  deed  the  ratable  security  of  all  the  existing 
creditors.  The  cause  of  action  arose  before  the  creation,  the 
goods  were  delivered  at  the  agreed  price  before  the  creation  of 
the  Hen.  If  a  man  takes  up  goods  of  a  tradesman,  says  Mr. 
Blackstone,  upon  an  implied  contract  to  pay  as  much  as  they 
are  reasonably  worth  (in  this  case  the  contract  was  express,  to 
pay  an  agreed  price),  the  right  accrues  to  the  creditor,  and  is 
completely  vested  in  him  at  the  time  the  agreement  is  made, 
and  the  law  only  gives  him  a  remedy  to  recover  the  possession 
of  that  right  which  already  in  justice  belongs  to  him.  In  this 
case  the  verdict  of  the  jury  did  not  give  him  a  new  right,  but 
ascertained  an  old  one,  which  existed  by  virtue  of  the  contract 
betu'een  the  parties,  and  their  transactions  thereunder.  We 
cannot  but  conclude  that  Beaman  was  a  creditor  at  the  time  the 
trust-<leed  lien  was  created. 

Does  the  trust-deed  in  question  come  under  the  exception  in 
the  statute  provided?  Was  the  lien  made  for  a  debt  then  con- 
tracted, or  for  money  at  that  time  borrowed?    Its  plain  terms 
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reftite  the  suggestion.  It  was  given  to  secure  debts  before  that 
time  contracted,  and  the  company  borrowed  no  money  at  that 
time  secured  in  that  deed. 

We  reach  the  conclusion  then,  that  under  tlie  law,  Beaman 
is  entitled  to  share,  as  to  his  judgment,  ratably  with  the  other 
creditors  existing  at  that  time,  in  the  benefits  of  the  said  deed, 
whether  secured  therein  or  not.  And  the  decree  of  the  corpo- 
ration court  excluding  him  fi'om  its  benefits  is  erroneous  on  that 
ground  also,  and  must  be  revei*sed  and  annulled. 

The  decree  was  as  follows : 

This  day  came  again  the  parties  by  their  counsel,  and  the 
coui't  having  maturely  considered  the  transcript  of  tlie  record 
of  the  decree  aforesaid,  and  the  arguments  of  counsel,  is  of 
opinion,  for  reasons  stated  in  writing  and  filed  with  the  record, 
that  the  corporation  court  of  Portsmouth  erred  in  ite  decree  of 
the  16th  day  of  October,  1882,  in  so  far  as  it  decided  that  the 
lien  preserved  by  the  Atlantic  Iron  Works  and  Dock  Company 
in  its  deed  to  Marshall  Parks,  bearing  date  the  18th  day  of  Xo- 
vember,  1872,  on  the  property  therein  conveyed,  for  $23,450, 
with  interest  from  the  8th  day  of  March,  1871,  has  not  been 
paid,  satisfied  and  discharged,  and  that  the  siime  is  a  valid  and 
subsisting  lien  on  the  i)roperty  conveyed  by  the  said  deed,  for 
the  payment  of  the  said  sum,  and  is  a  first  lien  on  the  said 
propertj' ,  and  that  the  defendants,  the  Mercantile  Bank,  of  Nor- 
folk, Virginia,  and  the  Bank  of  Portsmouth,  as  the  assignees 
and  holders  of  said  note,  are  entiled  to  the  said  lien,  and  to  the 
same  as  the  first  lien  on  the  said  property. 

And  the  court  is  fiirther  of  opinion  that  the  said  court  erred 
in  its  said  decree,  in  deciding  that  the  lien  created  by  the  Nor- 
folk Manufacturing  Company,  by  its  deed  to  the  defendants,  H. 
C.  Hardy  and  W.  G.  Elliott,  trustees,  bearing  date  Januarj'  Ist, 
1873,  is  the  second  lien  on  the  said  proi)erty  subject  to  the 
aforesaid  vendor's  lien. 
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And  the  eouii:  is  further  of  opinion  that  the  said  court  erred 
in  its  said  decree  in  deciding  that  W,  P.  Beaman  was  not  an  ex- 
isting creditor  of  the  Norfolk  Manufacturing  Co.,  ai*  to  his  said 
claim,  mentioned  as  Item  Xo.  4,  in  Account  Xo.  6,  of  the  re- 
port of  commissioner,  C.  W.  Murdaugh,  and  disallowed  hy  the 
said  report,  to-wit:  a  judgment  against  the  said  Xorfolk  Manu- 
facturing Company  for  $20,000,  with  interest  thereon  from  May 
22nd,  1874,  and  $95.06  costs,  at  the  time  that  the  lien  in  the 
said  deed  in  trust  from  the  Xorfolk  Manufacturing  Company  to 
the  said  H.  C.  Hardy  and  W.  G.  Elliott,  trustees,  was  created; 
and  that  the  lien  of  the  said  deed  in  trust  does  not  enure  to  the 
benefit  of  said  W.  P.  Beaman  as  to  his  said  claim. 

It  is  therefore  decreed  and  ordered  that  the  said  decree  be  re- 
versed and  annulled  in  so  far  as  it  is  herein  declared  to  be  erro- 
neous, and  afBrmed  in  all  other  respects. 

And  it  is  ftirther  decreed  and  ordered  that  the  appellees  do 
pay  to  the  appellants  their  costs  by  them  expended  in  the  pros- 
ecution of  said  appeal  aforesaid  here. 

And  this  court  proceeding  to  correct  the  errors  in  the  said 
decree  of  the  cori>onition  court  of  Portsmouth,  it  is  decreed 
and  ordered  that  the  note  of  Marshall  Parks  for  $23,450,  with 
interest  from  the  8th  day  of  March,  1871,  given  to  the  Atlantic 
Iron  Works  and  Dock  Company,  has  been  paid  and  satisfied, 
and  that  the  lieu  reser\'ed  to  secure  the  said  note  is  extinguish- 
ed, and  that  there  is  no  lien  on  the  property  of  the  Xorfolk 
Manufacturing  Company  therefor.  And  it  is  further  decreed 
and  ordered  that  the  lien  created  on  the  property  of  the  Xorfolk 
Manufacturing  Company  in  the  trust-deed  to  H.  C.  Hardy  and 
W.  G.  Elliott,  trustees,  recorded  on  the  7th  day  of  June,  1873, 
and  filed  as  exhibit  "A"  with  the  plaintiff's  bill,  is  the  first  lien 
on  the  property  of  the  said  Xorfolk  Manufacturing  Company, 
and  that  the  said  lien  enures  to  the  benefit  ratably  of  all  the 
creditors  of  the  Xorfolk  Manufacturing  Company  existing  at 
the  time  of  the  creation  of  the  said  lien,  as  ascertained  in  the 
said  decree,  and  that  the  said  W.  P.  Beaman  was  a  creditor  of 
Vol.  lxxx — 54 
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the  said  eompaiiy,  whose  debt  was  existing  at  the  time  of  the 
creation  of  the  said  trust-deed  lien,  and  that  he  is  entitled  to 
share  ratably  with  the  other  creditors  named  in  the  decree,  in 
the  benefits  of  the  said  lien  so  created,  as  to  his  claim  mention- 
ed as  Item  Xo.  4,  in  Account  Xo.  6,  of  the  report  of  commis- 
sioner C.  W.  Murdaugh,  being  a  judgment  against  the  said 
company  for  $20,000,  with  interest  from  May  22nd,  1874,  and 
$95.06  costs.  And  the  said  decree  being  corrected  in  accord- 
ance with  the  foregoing  opinion  and  views  herein,  is  affirmed 
in  all  other  respects. 

And  it  is  further  decreed  and  ordered  tliat  the  defendants  in 
the  said  corporation  court  of  Portt^mouth  do  pay  to  the  plain- 
tiffs, their  costs  by  them  expended  in  the  prosecution  of  their 
suit  in  the  Siiid  eori>oration  court  of  Portsmouth. 

Which  is  ordered  to  be  certified  to  the  said  corporation  court 
of  Portsmouth. 

Decree  reversed  in  favor  of  llardii  and  Elliott,  as  trustees, 
and  of  W.  P.  Betnnan, 
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Branch  r.  Commissioners  of  Sinking  Fund. 
April  9th,  1885. 

1.  Negotiable  Instruments — Theft— Maker's  liability — Note  payable  to 

bearer  has  been  delivered,  stolen  from  iheoTvner,  and  come  Xo  bona  fide 
holder  for  value.  Latter  may  recover  on  it  against  the  maker.  Secus^ 
where  the  note  has  not  been  delivered,  or  if  delivered,  has  been  return- 
ed to  maker,  and  stolen  from  him. 

2.  Idem — Coupon  bond— Theft  of—Maker^s  liability — Case  at  bar, — Two 

coupon  bonds  issued  by  the  state  of  Virginia,  payable  to  bearer,  are 
redeemed  by  the  state,  and  other  bonds  issued  in  their  stead.  Later 
ihe  bonds  were  stolen  from  the  state  treasury,  came  into  the  hands  of 
B.,  a  bona  fide  holder  for  value  without  notice  of  the  theft,  and  by  B. 
were  presented  to  the  commissioners  of  the  sinking  fund,  to  be  funded 
into  other  bonds  of  the  state.  The  commissioners  refused,  on  the 
ground  that  the  bonds  had  been  stolen  from  the  state  treasury.  B.  ap- 
plied for  a  mandamus. 
Held: 

Mandamus  denied. 

Petition  of  Thomas  Branch  &  Co.  for  a  writ  of  mandamus 
to  compel  the  commissioners  of  the  sinking  iund  of  the  state 
of  Virginia,  to  fund  two  coupon  honds  of  the  state,  numbered 
7,742  and  4861,  and  dated  August  4th,  1853,  and  January  Ist, 
1867,  respectively,  and  payable  to  bearer;  which  bonds  had 
been  redeemed  by  the  state,  and  a  registered  bond,  numbered 
595,  dated  January  11th,  1866,  issued  instead  of  number  7742, 
and  a  coupon  bond,  dated  January  Ist,  1866,  issued  instead  of 
number  4861;  and  which  bonds,  numbered  7742,  and  4861, 
respectively,  had  been  subsequently  stolen  from  the  treasury  of 
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the  state,  and  had  been  afterwards  purchased,  bona  fide  for  value, 
without  notice  of  the  theft,  by  the  petitioners  from  one  John 
B.  Manning,  a  broker  and  member  of  the  New  York  stock  ex- 
change. 

Opinion  states  the  case. 

Pegram  ^  StrmcifeUoii\  for  petitioners. 

Attoniei/- General y  F,  S.  Blair,  and  Jadf/e  E.  C\  Burks ,  for  re- 
spondents. 

Fauntleroy,  J.,  delivered  the  opinion  of  the  court. 

Upon  the  petition  of  John  P.  Branch  and  Fred.  R.  Scott, 
partners  trading  under  the  name  of  Thomas  Branch  &  Co.,  rep- 
resenting that,  on  the  2d  of  June,  1879,  they  purchased  from 
John  B.  Manning,  a  broker,  and  member  of  the  New  York 
stock  exchange,  a  coupon  bond  of  the  state  of  Virginia,  issued 
luider  an  act  passed  by  the  general  assembly,  May  25th,  1852, 
dated  August  4th,  1853,  of  the  par  value  of  $1,000,  and 
imnibered  7742;  and  on  the  24th  day  of  June,  1879,  they  pur- 
chased from  the  same  party  another  coupon  bond  of  the  par 
value  of  $500,  numbered  4861,  and  issued  under  an  act 
passed  March  2d,  1866,  and  dated  January  Ist,  1867,  for  which 
they  paid  the  ftill  market  price;  that  both  of  naid  bonds  are 
payable  to  bearer,  and  redeemable  after  the  1st  day  of  January, 
1887;  that  under  the  acts  of  February  14th,  1882,  and  Novem- 
ber 29th,  1884,  they  are  entitled  to  have  said  bonds,  with  the 
coupons  attached,  funded  into  or  exchanged  for  bonds,  or  a  bond 
and  fractional  certificates,  as  pro\'ided  in  said  acts;  that  Morton 
Marye,  first  auditor  of  the  state,  F.  G.  Ruffin,  second  auditor, 
and  Isaac  R.  Barksdale,  treasurer,  constitute  the  board  of  com- 
missioners of  the  sinking  fimd,  and  are  charged  by  law  with 
the  duty  of  issuing  bonds  and  fractional  certificates,  under  the 
aforesaid  acts  of  February  14th,  1882,  and  November  29th, 
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1884,  and  of  exchanging  the  same  for  the  bonds  and  coupons 
held  by  petitioners ;  that  the  petitioners  presented  their  said 
bonds,  and  coupons  attached,  from  Januarj'  Ist,  1880,  inclusive, 
to  the  said  board  of  commissioners  of  the  sinking  fund,  and 
demanded  that  they  should  fund  or  exchange  the  same,  and 
issue  to  them  the  bond  and  fractional  certificates  to  which  they 
are  entitled  under  the  terms  and  provisions  of  the  aforesaid  acta 
of  Feb  J  14th,  1882,  and  Nov'r  29th,  1884,  which  the  said  board 
reftised  to  do,  upon  the  ground  that  the  said  bonds  were  stolen; 
a  rule  was  awarded  by  this  court  against  the  said  Morton  Ma- 
rj-e,  first  auditor,  Frank  6.  Ruflin,  second  auditor,  and  Isaac  R. 
Barksdale,  treasurer,  constituting  the  board  of  commissioners  of 
the  sinking  fund,  to  appear  here  on  the  5th  day  of  March,  1885, 
and  show  cause,  if  any  they  can,  why  the  commonwealth's  writ 
of  mandainm  should  not  be  awarded  the  petitioners  to  conmiand 
the  said  Morton  Marye,  first  auditor,  Frank  G.  Ruffin,  second 
auditor,  and  Isaac  R.  Barksdale,  treasurer,  constituting  the  board 
of  commissioners  of  the  sinking  fimd,  to  issue  to  petitioners 
the  bond  and  fractional  certificates  to  which  they  allege  them* 
selves  to  be  entitled  under  the  said  acts  of  February  14th,  1882, 
and  November  29th,  1884,  in  manner  and  form,  and  for  the 
amounts  required  by  said  acts,  in  exchange  for  their  bonds  and 
coupons  aforesaid. 

To  this  rule  imi  the  respondents  make  return,  and  demur  to 
the  petition  and  to  the  rule  as  insufticient  in  law,  and  answer, 
that  they  believe  that  the  two  bonds  with  the  coupons  attached 
referred  to  in  the  rule  and  filed  with  the  petition,  to-wit:  bond 
Xo.  7742,  for  $1,000,  dated  August  4th,  185:^,  and  bond  Xo. 
4861,  for  $500,  dated  January  1st,  18G7,  were  duly  issued 
by  the  commonwealth  at  their  respective  dates.  That  both  of 
these  bonds  were,  alter  being  issued,  duly  redeemed  by  the 
commonwealth,  by  giving  in  exchange  for  them  other  bonds  of 
the  commonwealth,  to-wit:  a  registered  bond  Xo.  595,  dated 
Januarj'  11th,  1860,  in  lieu  of  bond  Xo.  7742,  and  a  coupon 
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bond,  dated  January  Ist,  1866,  in  lieu  of  bond  No.  4861,  as 
shown  by  duly  attested  copies  of  the  records  in  the  offices  of 
the  treasurer  and  second  auditor,  herewith  filed  as  a  part  of  this 
answer.  The  said  bonds  Xo.  7742  and  No.  4861,  were  taken 
in  by  the  state  at  the  respective  dates  of  redemption  thereof, 
and  filed  by  the  treasurer  for  preservation  in  his  office.  Though 
noted  on  the  re(?ords  aforesaid,  by  marks  of  cancellation,  as  can- 
celled, yet,  as  it  appears,  no  actual  marks  of  cancellation  were 
then  impressed  on  the  face  of  said  bonds,  and  afterwards  they 
were  stolen  or  unlawftilly  abstracted  from  the  office  of  the  treas- 
urer by  some  person  or  persons  unknown  to  respondents;  and 
in  June,  1879,  came  into  ihe  hands  of  petitioners  (Thomas 
Branch  &  Co.),  who  presented  them,  on  the  17th  day  of  August, 
1882,  to  the  then  commissioners  of  the  sinking  fund,  to  be 
funded  under  the  act  of  the  general  assembly  (popularly  known 
as  the  '' Riddleberger  BilP'),  approved  February  14th,  1882. 

When  the  bonds  were  thus  presented,  it  was  discovered,  fi-om 
the  records  of  the  treasurer's  office,  after  R.  W.  X.  Xoland,  a 
clerk  in  the  said  office,  had  put  marks  of  eancellation  on  said 
bonds  and  the  coupons  attached,  that  the  said  bonds  had  there- 
tofore been  redeemed  as  aforesaid,  and  noted  on  said  records  by 
marks  as  eancelled ;  and  thereupon  the  then  I'onmiissioners  of 
the  winking  fund  refused  to  fund  them.  Afterwards,  to-wit:  on 
the  day  of  ,  1885,  the  petitionei*s  (Thomas  Branch 

&  Co.)  presented  the  said  bonds,  with  the  coupons  attached,  to 
respondents,  then  and  now  commissioners  of  the  sinking  tiind, 
and  asked  that  they  be  funded,  under  the  act  aforesaid  of  Feb- 
ruary 14tli,  1882,  and  the  act  amendatory  thereof,  approved  No- 
vember 29th,  1884.  Respondents,  as  commissioners  ^aforesaid, 
refused  to  fund  the  said  bonds  and  coupons,  and  they  are  ad- 
vised that  they  properly  so  reftised,  and  cannot  be  required  by 
this  honorable  court  to  fund  them. 

First.  Because  the  said  bonds,  with  the  coupons,  having  been 
stolen,  or  unlawfully  abstracted  from  the  custody  of  the  state, 
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after  they  had  been  redeemed  and  taken  in  as  aforesaid,  she  is 
not  liable  for  them  to  the  petitioners,  although  they  may  be,  as 
they  claim  to  be,  bona  fde  purchasers  for  value,  without  notice. 
Secondly.  Because  even  if  the  state  be  so  liable,  she  has 
given  no  authority  to  respondents,  either  by  the  act  aforesaid 
of  February  14th,  1882,  or  any  other  act,  to  fund  said  bonds 
and  coupons  under  the  circumstances  stated.  To  this  return 
the  relators  demurred. 

The  relators  claim  that  these  bonds  and  coupons  are  nego- 
tiable instruments,  having  all  the  qualities  of  negotiable  paper; 
and  that  they  are  bona  juie  holders  thereof  for  valuable  consid- 
eration, and  had  no  notice  of  the  theft  at  the  time  they  acquired 
them :  and  that,  2i»  such,  they  are  entitled  to  fund  or  exchange 
them  under  and  according  to  the  terms  and  intendment  of  the 
Act  of  February  14th,  1882  (known  as  the  ''  Riddleberger  bill  ^'), 
and  the  act  of  November  29th,  1884,  amendatory  thereof  The 
said  bonds  are  not  yet  due,  and  this  is  not  a  suit  for  payment; 
yet  the  question  at  issue,  to  be  decided  by  this  court,  is,  whether 
the  said  bonds  and  coupons  attached  are  the  legal  obligations 
of  the  state  of  Virginia?  It  is  true,  that  they  might  be  such, 
and  yet  not'  fundable  under  the  act  of  February  14th,  1882, 
and  the  act  amendatory  thereof,  of  Xovember  29th,  1884,  if 
true,  as  contended  by  the  respondents,  that  the  said^acts  confer 
no  authority  upon  them  to  fund  these  stolen  bonds;  they  being 
not  within  the  purview  or  comprehension  and  enumeration  of 
the  said  acts;  yet,  undeniably  and  admittedly,  if  they  be  not 
the  legal  obligations  of  the  state,  they  are  not  fimdable  under 
the  acts  aforesaid,  and  the  respondents  have  properly  refused  so 
to  fund  them. 

We  are  of  opinion  that,  after  these  bonds  with  their  appurte- 
nances had  been  redeemed  by  the  state,  and  taken  into  her  pos- 
session and  custody,  they  ceased  to  be  her  obligations;  and 
could  not  again  become  such  unless  she  voluntarily  redelivered 
or  rdssijed  them.  They  had  run  their  career,  and  fulfilled  their 
mission,  and  had  returned  to  the  dusty  depository  of  dead  mat- 
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ter  ill  the  treasury;  aiid  they  had  been  substituted  by  outstand- 
ing equivalents  which  represent  the  legal  and  moral  obligations 
of  the  state.  They  had  no  longer  any  legal  inception  or  exist- 
ence as  the  bonds  of  the  state,  and  they  were  and  are  as  though 
they  never  had  been;  and  their  vitality  could  never  be  restored 
without  intentional  and  voluntary  redelivery  by  the  state:— cer- 
tainly they  could  not  be  resurrected  to  the  righteous  judgment 
of  a  court  of  justice  by  robbery  or  theft! 

In  the  case  of  Bnrson  v.  Hnntinyton^  21  Michigan,  415  (de- 
cided in  1870),  the  court  says:  ''The  wrongftil  Uct  of  a  thief  or 
trespasser  may  deprive  the  hoUer  of  his  property  in  a  note 
which  has  once  become  a  note,  or  property,  by  delivery;  and 
may  transfer  the  title  to  an  innocent  purchaser  for  value.  But 
a  note  in  the  hands  of  the  inakei\  before  delivery,  is  not  prop- 
erty, nor  the  sul^ject  of  ownership  as  such: — it  is,  in  law,  but  a 
blank  piece  of  paper.''  And  on  page  431,  "When  a  note  pay- 
able to  bearer,  which  has  once  become  operative  by  delivery, 
has  been  lost  or  stolen  from  tlie  otrner^  and  has  subsequently 
come  to  the  hands  of  a  b(ma  Jide  holder  for  value,  the  latter  may 
recover  against  the  maker,  and  all  indorsers  on  the  paper  when 
in  the  hands  of  the  loser,  and  the  loser  must  sustain  the  loss. 
In  such  a  cat^e  there  was  a  complete  legal  instrument;  the 
maker  is  clearly  liable  to  pay  it  to  some  one,  and  the  question 
is  only  to  whom.  But  in  the  case  l)efore  us,  where  the  note  had 
never  been  delivered,  and  therefore  had  no  legal  inception  or 
existence  as  a  note,  the  question  is  whether  he  is  liable  to  pay 
at  all — even  to  an  innocent  holder  for  value.''  And  again,  on 
page  434,  ''  When  the  maker  or  indorser  has  himself  been  de- 
ceived by  the  fraudulent  acts  or  representations  of  the  payee, 
or  others,  and  thereby  induced  to  deliver  or  part  with  the  note, 
or  indorsement,  and  the  same  is  thus  fraudulently  obtained 
from  him,  he  must,  doubtless,  as  between  him  and  an  innocent 
holder  for  value,  bear  the  consequences  of  his  own  credulity 
and  want  of  caution.  lie  has  placed  a  confidence  in  another, 
and,  by  putting  the  paper  into  his  hands,  has  enabled  him  to 
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appear  as  the  owner,  and  deceive  others.  Cases  of  this  kind 
are  numerous;  but  they  have  no  bearing  upon  the  wrongful 
taking  from  the  maker,  when  he  never  voluntarily  parted  with 
the  instrument.  Much  confusion,  however,  has  arisen  from  the 
general  language  used  in  the  books,  and  sometimes  by  judges, 
in  reference  to  cases  where  the  maker  has  voluntarily  parted 
with  the  possession,  though  induced  to  do  so  by  fraud :  when  it 
is  laid  down,  as  a  general  rule,  that  it  is  no  defence  for  a  maker, 
as  against  a  bona  fide  holder,  to  show  that  the  note  was  wrong- 
fiilly  or  fraudulently  obtained,  without  attempting  to  distin- 
guish between  cases  where  the  maker  has  actually  and  volun- 
tarily parted  with  the  possession  of  the  note,  and  those  where 
he  has  not"  In  the  case  of  Hall  v.  Wilson^  16  Barbour,  555, 
the  court  says,  "  It  may  be  safely  asserted,  upon  principle  as 
well  as  authority,  that  th6  note  [which  had  been  stolen  from 
the  maker ^  never  had  an  inception  so  as  to  enable  any  person 
to  become  a  bona  fide  holder  of  it.  It  was  an  imperfect  instru- 
ment, wanting  delivery  to  give  it  vitality  as  the  promissory  note  of 
the  defendant.  The  holder  has  taken  but  a  blank  piece  of 
paper,  not  a  promissory  note." 

In  the  case  of  Baxendale  v.  Bennett^  3  Law  Reports  (Queen's 
Bench  Decisions),  p.  525,  (decided  in  1878)  Bramicell^  */.,  says: 
"  It  raust  be  admitted  that  the  cases  of  Young  v.  Grote,  4  Bing- 
ham, 253,  and  Ingham  v.  Primrose^  7  C.  B.  (N.  S.)  82,  go  a  long 
way  to  justify  this  judgment;  but  in  all  those  cases,  and  in  all 
the  others  where  the  alleged  maker  or  acceptor  has  been  held 
liable,  he  has  voluntarily  parted  with  the  instrument:  it  has 
not  been  got  from  him  by  the  commission  of  a  crime.  This 
undoubtedly  is  a  distinction,  and  a  real  distinction.  The  de- 
fendant here  has  not  voluntarify  put  into  anyone's  hands  the 
means,  or  part  of  the  means,  for  committing  a  crime.  But,  it 
is  said,  that  he  has  done  so  through  negligence.  I  confess  I 
think  he  has  been  negligent;  that  is  to  say,  I  think  that  if  he  - 
had  had  this  paper  from  a  third  person,  as  a  bailee  bound  to 
keep  it  with  ordinary  care,  he  would  not  have  done  so;  but 
Vol.  lxxx — 55 
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then  this  negligence  is  not  the  proximate  or  effective  cause  of 
the  fraud;  a  crime  was  necessary  for  its  completion.  Then  the 
Bank  of  Ireland  v.  JEvans'  trustees^  (5  H.  L.  C.  389)  shows  under 
«uch  circumstances  there  is  no  estoppel."  In  the  same  case, 
jBr6<<,  J".,  says,  "In  this  case  I  agree  with  the  conclusion  at 
which  my  brother  Bramwell  ha«  arrived,  but  not  with  his  reas- 
ons. *  *  *  111  this  case  it  is  true  that  the  defendant,  after 
writing  his  name  across  the  stamped  paper,  sent  it  to  another 
person  to  be  used.  When  he  sent  it  to  that  person,  if  he  had 
filled  it  in  to  any  amount  that  the  stamp  would  cover,  the  de- 
fendant would  be  liable ;  because  he  sent  it  with  the  intention  that 
it  should  be  acted  upon;  but  it  was  sent  back  to  the  defendant, 
and  he  was  then  in  the  same  condition  as  if  he  had  never  issued  the 
acceptance.^' 

That  there  must  be  delivery  of  the  paper,  either  actually  or 
constructively,  is  clear.  First  National  Bank  v.  Strang^  72  Dl. 
559;  Burson  v.  Huntington^  21  Mich.  415;  Baxendalev.  Bennett, 
3  Law  Reports  (Queen's  Bench  Decisions)  525.  Where  a  ne- 
gotiable bill  or  note  is  stolen  from  the  acceptor  or  maker,  such 
party  is  not  liable  thereon  to  a  bona  Jide  endorser  for  value; 
even  though  the  acceptor  or  maker  somewhat  facilitated  the 
theft  by  putting  tlie  paper  in  an  unlocked  drawer  in  chambers, 
to  which  his  clerk,  laundress  and  other  persons,  had  access. 
Baxendale  v.  Bennett,  supra,  and  cases  cited  in  Bigelow's  Bills 
und  Notes,  572-3. 

Upon  these  authorities  there  could  be  no  recovery  upon  the 
bonds  and  coupons  held  by  the  relators,  if  this  were  a  suit  for 
payment  at  or  after  maturity;  and  they  cannot  be  funded,  be- 
cause they  are  not  the  legal  outstanding  obliffations  of  the  state 
of  Virginia,  having  been  redeemed  and  extinguished,  and  sub- 
stituted by  her  equivalent  bonds,  as  set  forth  in  the  return  made 
by  respondents  to  the  rule  nisi. 

But  it  may  be  remarked  here,  that  when  these  bonds  were 
received  by  the  relators  from  the  New  York  broker,  who  re- 
ceived them  from  the  unknown  thief  who  abstracted  them  from 
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the  effete  matter  in  custody  of  the  treasurer  of  the  state,  the 
act  of  February  14th,  1882,  and  the  act  of  29th  November, 
1884,  had  not  been  passed,  nor  even  conceived ;  and,  therefore, 
even  if  they  were  just  and  legal  obligations  of  the  state,  to  be 
paid  at  maturity,  the  contract  of  the  state  was  to  pay  money, 
not  to  give  other  bonds  for  them. 

There  is  no  hardship  in  this  case.  In  1879,  when  the  rela- 
tors, who  lived  in  Richmond,  the  capital  of  the  state,  bought 
these  stolen  bonds,  the  legislative  and  newspaper  reports  were 
rife  with  suspicions  and  charges  of  frauds  and  thefts,  and  miss- 
ing bonds  of  the  state ;  and  they  were  guilty  of  contributory 
negligence  in  that  they  did  not  inquire  and  inform  themselves, 
as  they  could  and  ought  to  have  done,  by  a  breath,  as  to  the 
genuineness  of  these  bonds. 

If  it  be  proverbially  true  that  the  hand  of  innocence  itself 
may  not  pluck  a  rose  without  a  thorn,  it  certainly  behooves  the 
"  money  changers^^^  who  speculate  in  Virginia's  financial  compli- 
cations, to  inquire  if  they  are  dealing  with  the  genuine  obliga- 
tions of  the  state,  or  with  surreptitious  securities. 

We  are  of  opinion  that  the  respondents,  ''  commissioners  of 
the  sinking  fund,"  have  made  a  good  and  sufficient  return  to 
the  rule  nisi;  and  that  it  must  be  discharged,  and  the  peremp- 
tory writ  prayed  for  denied. 

Rule  discharged,  and  the  writ  denied. 

Lacy,  J.,  and  Richardson,  J.,  concurred  in  the  opinion  of 
Fauntleroy,  J. 

HiNTON,  J.,  concurred  in  the  results. 

Lewis,  P.,  dissented. 

Writ  denied. 
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Citizens  Bank  v.  Lay. 
April  16th,  1886. 

1.  Negotiable  Instruments — Discharge, — Payment  of  note  at  bank  is 

either  a  sale  or  a  discharge  thereof.  A  sale,  it  cannot  be  without  the 
bank's  consent.  And  where  the  note  is  paid  by  a  stranger  bound  for 
its  payment  at  maturity,  the  note  is  thereby  actually  discharged,  and 
cannot  be  re-issued  by  him  so  as  to  bind  the  parties  thereto,  or  to  keep 
alive  a  trust-deed  executed  to  secure  it,  except  with  the  knowledge  and 
consent  of  those  parties. 

2.  QUiCRE.— When  may  suit  be  brought  on  a  dishonored  note  ?    As  soon 

as  it  is  dishonored,  or  after  business  hours  on  the  day  of  its  dishonor, 
or  on  the  next  day  after  its  dishonor  ? 

3.  Negotiable  Instruments— Z>wir^flr^^ — Estoppel— Case  at  bar, — C.  pur- 

chased a  lot  and  owed  thereon  |2440,  evidenced  by  his  note  secured  by 
trust-deed  on  the  lot.  P.  bought  the  lot  of  C,  and,  as  part  of  the  price, 
agreed  to  pay  the  note  when  due.  When  due,  P.  paid  the  note  and 
took  it  up.  It  was  not  marked  **paid,"  as  P.  told  the  note  clerk  he 
wanted  to  deposit  it  elsewhere  as  collateral.  He  did  so  deposit  it  with 
the  Citizens  Bank.  Afterwards  P.  sold  and  conveyed  the  lot  to  L. 
The  trust-deed  had  not  been  released,  but  P.  told  L.  the  note  had  been 
paid.  Later,  the  bank  had  the  lot  advertised  for  sale  to  pay  the  note, 
and  L.  obtained  an  injunction. 

Held: 

1.  The  transaction  between  P.  and  the  bank  at  which  the  note  was 

payable,  discharged  the  note  of  C. 

2.  L.  was  entitled  to  rely  on  the  statement  of  P.  that  the  note  had 

been  paid,  and  was  not  estopped  from  denying  its  existence  as  a 
valid  security,  though  P.  might  have  been  so  estopped. 

3.  L.  was  a  purchaser  for  value  without  notice,  and  it  was  proper  to 

perpetuate  the  injunction  in  his  favor. 


Digitized  by 


Google 


Citizens  Bank  r.  Lay.  437 

Statement. 

Appeal  from  two  decrees  of  the  chancery  court  of  the  city  of 
Richmond,  entered  respectively,  18th  January,  1883,  and  28th 
June,  1883.  in  a  suit  wherein  John  F.  Lay  was  plaintiff,  and 
the  Citizens  Bank  of  Richmond  and  others  were  defendants. 

Z.  D.  Pickrell,  January  Ist,  1876,  purchased  of  R.  B.  Chaffin 
a  lot  in  Richmond.  Chaffin  owed  on  the  lot  $2440,  e\Hdenced 
by  his  note,  which  was  secured  tiy  a  trust-deed  on  the  lot. 
Pickrell  covenanted  wdth  Chaffin  to  pay  this  note  as  part  of  the 
price  he  was  to  pay  for  the  lot.  The  note  fell  due  July  19-21, 
1877,  and  on  the  latter  day,  Pickrell,  unable  to  meet  it,  bor- 
rowed $2000  from  the  Merchants  National  Bank  of  Richmond, 
upon  a  promise  to  deposit  the  note  as  collateral  security  for  the 
loan.  With  this  sum  and  $440  of  his  own  money,  he  took 
Chaffin 's  note  up  out  of  the  First  National  Bank  of  Richmond, 
where  it  had  been  deposited  by  the  holder,  Gilmour,  and  de- 
posited it  with  the  Merchants  National  Bank  as  collateral  secu- 
rity for  the  $2000.  This  was  before  three  o'clock  on  the  last 
day  of  grace.  The  note  was  not  marked  "paid,"  Pickrell  tell- 
ing the  note  clerk  that  he  wanted  to  deposit  it  elsewhere  as 
collateral.  The  Merchants  National  Bank  held  the  note  until 
August,  1877,  when  Pickrell,  under  an  identical  arrangement 
with  the  Citizens  Bank  of  Richmond,  borrowed  $2000  fi*om 
the  latter,  took  up  the  note  from  the  Merchants  National  Bank 
and  deposited  it  as  collateral  security.  Pickrell,  by  payments, 
reduced  the  amount  due  thereon  to  $969.82,  at  the  time  this 
suit  was  instituted. 

In  August,  1878,  a«  the  result  of  certain  dealings  between 
Pickrell  and  the  appellee,  John  F.  Lay,  he  executed  to  Lay  a 
deed  conveying  the  lot  to  the  latter,  who  subsequently  conveyed 
it  to  secure  a  debt  to  the  Petersburg  Saving  and  Insurance 
Company,  also  an  appellee  here.  At  this  time  the  original 
deed  of  trust,  securing  the  note  of  Chaffin  on  the  lot,  had  not 
been  released,  but  it  was  contended  by  Lay  that  Pickrell  had 
informed  him  that  the  note  had  been  paid,  which  contention 
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was  denied  by  Pickrell.  In  November,  1881,  the  Citizens  Bank 
directed  the  trustee  to  sell  the  lot  to  pay  the  balance  due  upon 
the  note.  Upon  advertisement.  Lay  brought  his  bill  and  ob- 
tained an  injunction,  upon  the  grounds  that  the  transaction  be- 
tween Pickrell  and  the  First  National  Bank  operated  as  a  pay- 
ment of  the  note;  that  the  lien  on  the  lot  was  thereby  dis- 
charged, and  that  he  was  a  purchaser  for  value  without  notice. 
A  final  decree  was  entered  in  favor  of  Lay,  and  the  injunction 
was  perpetuated.  From  this  decree  the  Citizens  Bank  ap- 
pealed. 

Sands^  Leake  ^  Carter^  for  appellant. 

Pexfram  ^  Strwgfellow  and  A.  R.  Courtney ^  for  appellee. 

Lewis,  P.,  delivered  the  opinion  of  the  court. 

We  are  of  opinion  that  the  decree  is  right,  and  must  be 
aflirmed.  The  transaction  between  Pickrell  and  the  First  Na- 
tional Bank,  necessarily  operated  either  as  a  sale  or  payment  of 
the  note  in  question.  It  was  not  the  former,  and  must  there- 
fore have  been  the  latter.  It  is  essential  to  a  sale  that  there  be 
a  seller  on  the  one  hand  and  a  buyer  on  the  other.  Here  there 
was  neither.  The  note  was  deposited  in  bank  by  Gilmour,  the 
owner,  for  collection  only.  He  himself  testifies  that  he  "  gave 
no  authority  to  the  bank,  or  to  any  of  its  oflicers,  or  to  anyone 
else,  to  sell  or  transfer  the  note  to  anyone.^'  It  is  equally  cer- 
tain that  the  bank  did  not  undertake  to  sell  or  transfer  it  to 
Pickrell,  whatever  may  have  been  his  object  in  taking  it  up. 
It  makes  no  diflference  that  he  declared  his  intention  to  the 
oflicials  of  the  bank  to  deposit  it  as  collateral  elsewhere,  and 
that  at  his  request  it  was  delivered  to  him  uncancelled.  The 
duty  of  the  bank  was  discharged  when  it  received  the  money 
and  surrendered  the  note,  and  this  was  all  that  it  did  or  intended 
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to  do.  The  payment  by  Pickrell  wae  therefore  a  payment  of  a 
debt  which  he  had  covenanted  to  pay,  and  the  note  was  thereby 
extinguished. 

In  Lancey  v.  Clark^  64  N.  Y.  209,  the  defendant  made  his 
note  for  the  accommodation  of  the  firm  of  Lambert  &  Lincoln, 
for  whom  it  was  discounted.  Before  the  note  matured  Lincoln 
wrote  to  the  plaintiff  to  take  up  the  note,  and  to  fnrnish  money 
for  that  purpose.  The  plaintiff  sent  the  money  to  Lincoln,  who 
placed  it  in  bank  to  his  individual  credit,  and  on  the  day  the 
note  fell  due  took  up  the  note  with  his  individual  check.  He 
did  not  assume  to  act  for  the  plaintiff,  or  ask  to  have  the  note 
transferred  to  anyone.  He  asked  to  have  the  note  protested,  so 
that  he  could  hold  the  indorser  and  maker  afler  protest.  After 
he  had  thus  paid  and  taken  it,  he  sent  it  to  the  plaintiftl  In 
an  action  on  the  note,  it  was  held  that  the  plaintiff  did  not  take 
title  from  the  bank,  but  from  Lincoln,  and  subject  to  any  de- 
fence against  it  in  the  hands  of  the  latter;  that  the  bank  could 
not  be  made  a  seller  without  its  knowledge  or  consent,  and  did 
not  transfer  the  note,  but  only  took  pavment,  and  that  the  plain- 
tiff was  not  entitled  to  recover.  The  court  said :  *'  The  plaintiff 
did  not  take  title  from  the  bank.  It  matters  not  that  he  fur- 
nished the  money,  and  that  Lincoln  promised  to  use  it  in  taking 
up  the  note  for  him.  It  matters  not  that  the  note  was  protested, 
so  that  the  indorser  and  maker  could  be  held,  or  that  the  bank 
did  not  intend  absolutely  to  discharge  and  cancel  the  note.  The 
question  is,  did  the  bank  transfer  or  sell  the  note  to  the  plain- 
^^9  4K  4c  ♦  j^w  ^j^g  bank  did  was  to  take  payment  of  the 
note,  and  deliver  it  up  to  a  party  paying  and  liable  to  pay,  after 
protesting  it,  so  that  he  could  make  such  use  of  it  as  the  law 
and  the  facts  would  authorize.  It  did  not  transfer  or  intend  to 
transfer  it.  The  plaintiff,  therefore,  took  no  title  to  it  from  the 
bank,  but  he  took  it  from  Lincoln,  and  cannot  therefore  enforce 
it  against  the  defendant." 

The  same  principle  was  asserted  in  Eastman  v.  Plumer,  32  N". 
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H.  238.  In  that  case  the  defendant  executed  the  note  upon 
which  the  suit  was  brought  as  surety.  At  its  maturity  it  was 
taken  up  by  the  principal  debtor  with  money  ftirnished  for  the 
purpose  by  the  plaintiff.  Whereupon,  the  note  was  surrend- 
ered, but  the  plaintiff  was  not  known  in  the  transaction  by  the 
holder  to  whom  the  money  was  paid.  It  was  held  that  the 
note  was  satisfied,  and  that  the  action  was  not  maintainable. 
To  the  same  effect  is  the  opinion  of  Judge  Hughes,  of  tlie 
United  States  district  court,  in  Dooley  v.  V,  F.  ^  M,  Ins,  0>., 
3  Hughes,  221.     See  also,  2  Danl.  on  Xego.  Lists,  sec.  1222. 

In  the  light  of  these  principles,  the  note  in  question  when 
delivered  to  Pickrell  was  paid  and  satisfied.  For  although  the 
maker  of  a  promissory  note  payable  at  a  bank  has  until  the 
close  of  business  hours  on  the  day  of  its  maturity  in  which  to 
pay,  yet  payment  may  be  demanded,  and  hence  may  be  made, 
at  any  time  after  the  commencement  of  business  hours  on  that 
day.  2  Danl.  on  Xego.  Ists.  sees.  1210, 1235.  The  authorities, 
as  counsel  have  said,  are  not  agreed  upon  the  point  as  to  the 
precise  time  when  suit  may  be  brought  on  a  dishonored  note 
payable  at  a  bank;  some  holding  that  it  cannot  be  brought  until 
the  day  after  ite  dishonor,  othei*8  that  it  may  be  brought  at  any 
time  aft;er  the  expiration  of  business  hours  on  the  day  it  is  paya- 
able,  and  others  still,  that  it  may  be  commenced  as  soon  a«  pay- 
ment is  refused  on  that  day.  But  we  do  not  perceive  the  anal- 
ogy between  any  of  these  cases  and  the  question  before  us. 
For  whatever  may  be  the  rights  of  the  maker  in  respect  to  a 
suit  against  him,  undoubtedly  he  may  pay  at  any  time  ailer 
payment  is  demandable,  and  such  payment  will  operate  as  an 
extinguishment  of  the  note.  So  here,  when  payment  was  made 
by  Pickrell,  the  note  was  discharged,  and  could  not  thereafter 
be  negotiated  by  him.  He  was  not  a  party  to  the  note,  and  in 
taking  it  up  was  only  fiilfilling  his  contract  with  the  maker. 
It  is  certain  the  latter  was  discharged  by  the  payment  to  the 
bank,  and  the  law  is  well  settled  that  after  payment  at  maturity', 
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a  note  cannot  be  re-issued,  so  as  to  charge  any  party  thereto 
who  otherwise  would  be  discharged,  unless  with  his  knowledge 
or  consent.  Story  on  Bills,  sec.  223;  2  Danl.  on  Nego.  Ists. 
sec.  1233;  Burbndge  v.  Manners,  3  Camp.  193;  Gardner  v.  May- 
nardj  7  Allen,  (Mass.)  456. 

But  if  it  were  conceded  that  the  note  was  transferred  by  the 
bank  to  Pickrell,  and  that  hax-ing  been  deposited  with  the  Mer- 
chants National  Bank  before  3  o'clock  P.  M.  on  the  day  of  its 
maturit}',  the  latter  bank  acquired  a  complete  title  thereto,  the 
result  would  be  the  same.  For,  when  afterwards  surrendered 
to  Pickrell,  the  note  was  long  past  due,  and  the  Citizens  Bank, 
the  appellant  here,  acquired  the  note,  not  from  the  Merchants 
National  Bank,  but  from  Pickrell,  and  therefore  took  it  with- 
all  its  infirmities.  Now,  inasmuch  as  Pickrell,  by  his  covenant 
with  Chaifin  had  bound  himself  to  pay  the  note  when  due,  it  is 
plain  that  in  an  action  on  the  note  there  could  have  been  no 
recovery  by  Pickrell  against  Chaffin;  and  if  the  note  as  to 
Chaffin  was  paid,  the  trust-deed  executed  by  the  latter  to  se- 
cure its  payment  was  in  effect  discharged. 

It  is  insisted,  however,  that  Pickrell  having  delivered  the 
note  to  the  Citizens  Bank  as  a  valid,  subsisting  security,  his 
alienee,  Lay,  is  estopped  from  denying  that  it  was.  But  we 
cannot  concur  in  this  \4ew.  The  vitality  of  the  note  in  Pick- 
relFs  hands  was  gone,  and  could  not  be  restored  witliout  Chaf- 
fin's  consent;  and  whatever  mav  have  been  the  eftect  of  the 
former's  representations  upon  hivij  it  is  clear  that  the  alleged 
estoppel  cannot  operate  as  against  Lay.  The  latter  was  a  pur- 
chaser for  valuable  consideration  of  the  lot  upon  which  the 
trust-deed  had  been  executed,  and  testifies  that  at  the  time  of 
the  purchase  he  was  informed  by  Pickrell  that  the  note  had 
been  paid.  This  Pickrell  denies,  but  the  circumstances  of  the 
case  tend  to  sustain  the  statements  of  Lay.  It  is  not  shown 
that  Lay  had  notice  of  any  representations  by  Pickrell  to  the 
Citizens  Bank,  or  of  the  fact  that  the  note  secured  by  the  trust- 
VoL.  LXXX — 56 
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deed  had  been  passed  to  the  bank;  and  although  the  lien  of 
that  deed  had  not  been  formally  released  on  the  record,  yet  he 
had  the  right  to  rely  on  PickrelPs  representations  to  him  that 
the  note  had  been  paid.  He  was,  therefore,  a  purchaser  with- 
out notice  of,  and  consequently  is  not  bound  by,  any  estoppel 
in  pais  resting  on  his  vendor,  Pickrell.  See  Bigelow  on  Estop- 
pel (3d  ed.),  378. 

Decree  affirmed. 
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Kemp  v.  The  Commonwealth. 
April  16th,  1885. 

1.  Criminal  Jurisdiction  and  Proceedings — Aiding  and  abeiiing. — It 

is  well-settled  law  that  mere  presence  is  not  sufficient  to  render  one 
guilty  of  aiding  and  abetting  the  commission  of  crime.  There  must 
be  something  done  or  said  by  him  showing  his  consent  to  the  felonious 
purpose  and  contributing  to  its  execution.  Lee  Reynolds  v.  Com'lth, 
33  Gratt.  834. 

2.  lDB.VL—Case  at  ^ar— The  circumstances  indicate  that  though  W.  did  kill 

the  deceased,  and  that  K.  was  present,  yet  the  latter  did  not  aid  or  abet 
in  the  commission  of  the  crime. 

Error  to  a  judgment  of  the  corporation  court  of  the  city  of 
Norfolk,  rendered  against  William  A.  Kemp,  whereby  he  was 
sentenced  to  imprisonment  in  the  state  penitentiary  for  the  pe- 
riod of  five  years  for  the  murder  in  the  second  degree  of  one 
Junius  A.  Rogers. 

The  indictment  was  against  Charles  L.  Whitehurst,  William 
A.  Kemp  and  James  T.  Guy,  jointly,  charging  the  first  with 
murder  in  the  first  degree,  and  the  other  two  with  being  pres- 
ent, counseling,  aiding,  abetting  and  assisting  the  said  White- 
hurst in  the  commission  of  the  crime.  The  prisoners  elected 
to  be  tried  separately.     See  Whitehursfs  case^  79  Va.  656. 

Kemp  moved  for  a  new  trial  on  the  ground  that  the  verdict 
was  contrary  to  the  law  and  the  evidence  and  that  the  court  mis- 
directed the  jury.    The  court  overruled  the  motion,  and  the  pris- 
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oner  obtained  from  one  of  the  judges  of  this  court  a  writ  of 
error  and  supersedeas  to  the  judgment. 
Opinion  states  the  case. 

John  Goode  and  Parker  ^  AUeiiy  for  prisoner. 

Attorney- General^  F,  S.  Blair ^  for  the  commonwealth. 

Richardson,  J.,  delivered  the  opinion  of  the  court. 

On  the  4th  day  of  February,  1884,  a  special  grand  jury  for 
the  city  of  Norfolk  found  an  indictment  against  Charles  L. 
Whitehurst,  James  T.  Guy,  and  the  plaintiff  in  error,  William 
A.  Kemp,  for  the  murder  of  Junius  A.  Rogers,  on  the  20th 
day  of  Januarj',  1884. 

The  indictment  contains  three  counts,  in  each  of  wliich  it  is 
charged  that  the  said  Charles  L.  Whitehurst  inflicted  the  mor- 
tal wound,  and  that  the  said  James  T.  Guy  and  the  plaintiff 
in  error,  the  said  William  A.  Kemp,  were  present,  counsel- 
ing, aiding,  abetting,  and  assisting  the  said  Charles  L.  White- 
hurst in  the  commission  of  the  said  murder.  On  the  said  in- 
dictment Whitehurst  was,  in  the  corj)oration  court  for  the  city 
of  Norfolk,  duly  tried,  convicted  of  murder  in  the  second  de- 
gree, and  sentenced  to  confinement  in  the  penitentiary'  for  the 
term  of  twelve  years,  that  being  the  period  found  by  the  jury 
which  tried  the  case;  which  finding  and  sentence  was  subse- 
quently, on  writ  of  error,  aflSrmed  by  this  court.  See  While- 
hurst  V.  Commonwealth,  79  Va.  556.  Subsequently,  to  wit :  on 
the  28th  day  of  November,  1884,  the  plaintiff  in  error  was,  in 
said  corporation  court,  separately  tried,  found  by  the  jury  guilty 
of  murder  in  the  second  degree,  the  term  of  his  imprisonment 
in  the  penitentiary  fixed  at  five  years,  and  was  sentenced  ac- 
cordingly by  said  court.  On  a  writ  of  error,  awarded  by  one 
of  the  judges  of  this  court,  the  case  is  here  for  review. 

Upon  the  rendition  of  the  verdict,  the  prisoner,  by  his  coun- 
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8cl,  moved  the  court  to  set  aside  the  verdict,  upon  the  grounds, 
(1)  that  the  verdict  was  contrary  to  the  law  and  the  evidence, 
and  (2)  because  of  misdirection. 

By  two  bills  of  exception,  taken  by  theNprison^rftt  the  trial, 
the  case  is  made  fully  to  appear. 

The.  first  bill  of  exceptions  is  to  the  judgment  of  the  court 
overruling  the  prisoner's  motion  to  set  aside  the  verdict  and 
grant  him  a  new  trial.  This  bill  of  exceptions  sets  out  all  the 
evidence  in  the  cause,  as  certified  by  the  trial  court,  and  will  be 
first  considered.  There  is  really  no  conflict  of  evidence,  and 
therefore  it  may  be  considered,  practically,  a  certificate  of  facts 
proved. 

There  is  really  no  material  fact  touching  the  conduct  of  the 
plaintift'  in  error  on  the  occasion  of  the  homicide  in  question, 
that  is  not  minutely  detailed  in  the  evidence  of  Henry  B.  Rear- 
don,  the  principal  witness  for  the  commonwealth;  nor  is  there 
anything  in  all  the  e\ndence  in  conflict  with  his  statement  in 
any  material  particular,  though  the  statements  of  other  witnesses 
are,  in  some  respects,  much  fuller.  The  substance  of  Reardon's 
statement  is,  that  on  the  night  of  the  19th  day  of  January,  1884, 
he  and  the  deceased,  Rogers,  had  been  together  playing  pool  and 
drinking  beer,  from  about  eight  or  nine  o'clock  until  about 
twelve  o'clock;  that  neither  Rogers  nor  himself  were  affected 
by  the  beer  they  had  drank,  witness  having  taken  some  eight 
glasses ;  that  they  that  nierht,  later,  visited  several  places,  among 
them  a  house  of  ill-fame  in  said  city,  kept  by  Maud  Earl,  where 
they  remained  half-hour  or  more,  when  Rogers  lefl,  ahead  of 
Reardon,  and  started  down  the  street,  and  then  Reardon  went 
out,  overtook  Rogers,  and  went  witli  him  to  another  house  of 
ill-fame,  kept  by  Nannie  Gale,  on  Cove  street,  where  Rogers 
had  an  engagement  to  stay  all  night,  and  at  or  near  the  front 
door  of  this  house,  they  found  several  persons,  one  of  them 
being  Wm.  A.  Kemp,  the  plaintift'  in  error  here. 

Just  here  let  us  drop,  for  the  time  being,  Reardon's  state- 
ment, to  be  resumed  after  tracing  the  party  of  which  Kemp 
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was  one,  to  the  same  place,  the  house  of  Nannie  Gale,  in  the 
back  yard  of  which  the  unfortunate  homicide  occurred. 

J.  T.  Murden,  another  witness  for  the  commonwealth,  says: 
**  About  12  o'clock,  Saturday  night,  January  19th,  1884,  Kemp 
and  I  went  to  a  barber  shop,  got  shaved,  and  went  to  Nebeling's 
saloon,  on  Church  street,  to  get  a  sandwich.  While  there  we 
met  Charles  Whitehurst,  the  three  Winslow  boys,  and  James 
T.  Guy.  I  drank  with  Guy.  After  awhile  it  was  proposed  to 
go  down  town.  We  went  down  Church  street  in  twos,  until 
near  Cove  street,  where  it  crosses  Church  street,  when  some  one 
in  the  crowd  said,  '  turn  to  the  left;.'  We  went  down  Cove  street 
toward  Fenchurch,  until  we  got  to  No.  121,  where  Nannie  Gale 
keeps..  When  we  got  to  Nannie  Gale's,  Charles  L»  Whitehurst 
went  up  in  the  porch  and  rang  the  door-bell.  Some  one  re- 
sponded, but  I  don't  know  what  was  said.  Just  then  t>^'o  men" 
(Reardon  and  Rogers)  *'  came  across  the  street  and  went  up  in 
the  porch.  They  soon  came  down  and  went  in  the  lane.  They 
were  followed  by  Charles  Whitehurst,  Kemp,  Guy,  and  one  of 
the  three  Winslow  boys.  I  stood  outside  talking  to  one  of  the 
Win^lows,  and  his  brother,  who  had  just  gone  up  the  lane, 
came  back,  when  he  and  his  brothers  went  home,  at  least  they 
left,  saying  they  were  going  home.  Winslow  was  only  in  the 
lane  a  minute  or  so.  Soon  after  Winslow  came  out,  Guy  came 
out,  and  said,  'I  have  received  a  hell  of  a  blow  in  the  eye.'  I 
asked  Guy  who  struck  him?  He  said  Rogers.  I  asked  him 
what  for?  He  said  he  did  not  know.  After  talking  about  it  for 
a  few  minutes,  Guy  said  to  me,  come,  let's  go  up  and  see  what 
they  are  doing.  I  said,  I  won't  do  it,  if  there  is  going  to  be  a 
row.  Guy  started  up  the  lane,  and  when  he  had  got  a  few  feet 
up  the  lane,  Charles  Whitehurst  came  out  in  a  great  hurry, 
Kemp  close  behind  him,  and  Guy  immediately  behind  Kemp. 
I  don't  think  Guy  could  have  gotten  more  than  one-third  of  the 
way  up  the  lane  before  he  met  Whitehurst  and  Kemp  coming 
out.  Whitehurst  came  out  hurriedly,  Kemp  following  him. 
When  they  got  to  the  head  of  the  lane,  heard  Whitehurst  say, 


Digitized  by 


Google 


Kemp  v.  The  Commonwealth.  447 

Opinion. 

*I  hit  that  fellow  a  hell  of  a  blow  with  an  axe.'  Whitehurst 
and  Kemp  then  started  up  Cove  street,  and  Guy  and  I  followed 
them.  When  we  overtook  them  on  Fenchurch  street,  I  said  to 
Kemp,  'why  don't  you  go  back  and  get  your  hat?'  White- 
hurst said,  '  Murden,  you  don't  know  anything;  I  hit  that  man 
a  hell  of  a  crack  on  the  head  vnth  an  axe.'  We  then  went  on, 
Kemp  and  Whitehurst  in  front,  until  we  got  to  the  comer  of 
Fenchurch  and  Charlotte  streets,  when  I  said  to  Whitehurst, 
*  Charlie,  you  did  not  hit  that  man  with  an  axe  sure  enough?' 
Whitehurst  said,  *yes,  I  did.'  I  said,  'did  you  hit  him  hard  V 
He  said,  'to  tell  you  the  truth,  I  was  so  mad  and  excited,  I 
don't  know  how  hard  I  hit  him,  but  I  expect  I  cracked  his 
skull.' " 

Now  let  us  resume  Iteardon's  statement  where  we  left  it  off 
on  his  arrival  at  the  house  of  Nannie  Gale,  in  company  with 
Rogers.  Reardon  does  not  state  whether,  when  he  and  Rogers 
arrived  in  front  of  Nannie  Gale's  house,  where  they  found  the 
other  party,  that  any  recognition  passed,  or  that  a  word  was 
spoken  by  any  one  of  either  party.  From  his  statement,  it  ap- 
pears that  Whitehurst,  one  of  the  party  found  there,  was  in  the 
porch.  Reardon  and  Rogers  went  into  the  porch,  and  Rogers 
either  rang  the  bell  or  knocked,  but  failing  to  get  in  they  came 
down  from  the  porch  and  went  up  the  lane  to  the  back  door, 
Rogers  ahead,  and  Reardon  next,  followed  by  Whitehurst,  Guy 
and  Kemp,  and  so  Reardon  thought,  by  a  fourth  one,  part  of  the 
way  up  the  lane.  This  was,  doubtless,  one  of  the  Winslow 
boys,  who  went  only  a  part  of  the  way  up  the  lane,  as  explain- 
ed by  the  testimony  of  the  witness,  Murden.  In  the  order 
named,  these  five  persons  entered  the  back  yard  to  the  house  of 
Nannie  Gale,  and  then  into  a  narrow,  dark  alley  or  passage 
way  between  the  kitchen  and  back  door  of  said  house,  and 
some  thirty  feet  long.  Here,  Reardon  says :  "'  When  we  reach- 
ed the  narrow  passage  way  leading  to  the  back  door,  Rogers 
said  to  the  parties,  'You  are  not  going  in  here;  you  did  not 
come   with   us   and  you   are   not  going  in   with   us:'    after 
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some  other  words^  blows  commenced  near  the  back  door.  When 
the  fuss  began  Rogers  was  on  the  steps.  I  saw  all  three 
men  (Kemp,  Guy  and  Whitehurst)  strike  out  at  Rogers, 
but  canriot  aay  if  they  hit  him  or  not.  I  took  no  part 
in  the  scuffle  in  the  passage  way;  was  not  struck,  nor  did  I 
strike  anyone.  When  we  got  back  in  the  yard — ^Kemp,  Guy 
and  Whitehurst  getting  into  the  yard  first — I  became  immedi- 
ately engaged  in  fight  with  Kemp.  While  thus  engaged  with 
Kemp,  I  saw  Rogers,  who  stood  near  the  end  of  the  kitchen, 
apparently  in  a  dazed  condition.  I  felt  surprised  that  Rogers 
did  not  come  to  my  rescue,  for  I  knew  that  he  would  fight 
At  the  time  I  saw  a  man  with  uplifted  arm,  I  heard  a  thud  and 
Rogers  fell,  and  immediately  the  man  ran.  I  called  for  assist- 
ance, and  Rogers  was  carried  into  the  house.  I  did  not  think 
he  was  much  hurt.  I  left  him  in  charge  of  the  inmates  of  the 
house,  telling  them  if  Rogers  needed  a  physician  to  send  for 
one.  I  was  not  armed  during  the  time,  nor  do  I  know  that 
Rogers  wae.  He  was  not  in  the  habit  of  carrying  a  weapon. 
I  saw  no  weapon  that  he  had."  Reardon  further  testified  that 
Kemp  followed  next  to  him  and  Rogers  going  up  the  lane ;  that 
Kemp,  when  the  fight  began,  (that  is,  in  the  back  yard)  first  struck 
him,  and  he  struck  back;  that  Kemp  could  not  have  struck  the 
blow  that  felled  Rogers;  that  at  that  time  he  (Reardon)  and 
Kemp  were  clinched,  and  that  it  was  at  that  time  he  saw  the 
hand  uplifted;  and  that  he  did  not  recognize  the  man,  nor  see 
what  was  in  his  hand;  he  (Reardon)  was  next  to  the  man  who 
struck  Rogers;  that  the  man  stood  about  four  feet  from  him; 
that  he  saw  but  two  men  in  the  back  yard  when  Rogers  re- 
ceived the  blow ;  and  that  it  was  very  dark  in  the  bac»k  yard,  there 
was  no  light  from  the  windows,  the  night  was  dark  and  hazy, 
and  there  was  no  moon ;  that  Rogers  was  a  strong  man,  pretty 
good  fighter,  and  a  practiced  athlete — a  brave,  game  man — ^that 
he  knew  of  no  animostity  bet^veen  Rogers  and  any  of  the  par- 
ties; and  that  during  the  fight  between  him  (Reardon)  and 
Kemp,  nothing  was  said  by  Kemp  to  anyone,  nor  by  anyone  to 
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Kemp;  that  they  (Reardon  and  Kemp)  had  about  all  they  could 
do  to  attend  to  each  other. 

Angelina  Johnson,  a  colored  witness,  who  lived  near  by, 
says :  "  I  was  sitting  up  before  the  fire  sleep.  I  awoke,  heard 
the  noise,  and  went  to  the  door  and  listened.  I  saw  a  man  with 
a  long  ulster  on  running  out  of  the  lane,  and  he  said,  '  I  have 
downed  both  of  the  sons  of  bitches.  I  know  them  both.'  I 
did  not  hear  the  first  of  it.  One  of  them  said,  '  Wlio  are  you, 
anyhow?  Who  are  you?  You  son  of  a  bitch,  you  are  not  going 
in  here  with  us.'  "  This  obviously  explains  the  "other  words" 
spoken  by  Rogers  at  or  near  Xannie  Gale's  back  door,  referred 
to  by  Reardon,  but  not  given  by  him.  It  is,  moreover,  obvious, 
from  all  the  testimony,  that  the  person  this  witness  saw  running 
out  of  the  lane,  and  who  she  heard  say,  "  I  have  downed  both 
the  sons  of  bitches — I  know  them  both,"  &c.,  was  Whitehurst; 
though  it  is  evident  that  this  witness'  account  of  what  White- 
burst  said,  does  not  agree  with  the  statements  made  by  White- 
hurst immediately  afterwards  in  the  presence  of  Murden,  who 
was  on  the  street,  where  he  had  remained,  in  front  of  the  house 
of  Nannie  Gale;  and  it  being  clear  that  Wliitehurst  did  not 
"down "  but  one  person.  Whether,  in  this  respect,  this  colored 
witness  was  mistaken,  is  not  material,  nor  is  it  necessary  to 
notice  further  her  statement,  as  it  in  no  wise  even  tends  to  in- 
culpate Kemp. 

Witnesses  were  introduced  on  behalf  of  the  accused,  but  it 
is  not  necessary  to  refer  to  their  testimony  ftirther  than  to  say, 
nothing  was  disclosed  to  the  prejudice  of  the  accused. 

On  this  testimony  the  jury  found  the  accused  guilty  of  mur- 
der in  the  second  degree,  and  ascertained  the  term  of  his  im- 
prisonment in  the  penitentiary  at  five  years;  and  sentence  was 
pronounced  accordingly.  Upon  a  writ  of  error  to  that  judg- 
ment the  case  is  here  for  review. 

The  principles  of  law  bearing  upon  this  case  are  plain  and 
easily  applied.  The  plaintiff  in  error  was  indicted,  tried,  and 
convicted  for  being  present,  aiding  and  abetting  in  the  murder 
Vol.  lxxx — ol 
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of  the  deceased,  the  indictment  alleging  that  the  mortal  blow 
was  struck  by  Charles  L.  Whitehurst. 

The  well  settled  doctrine  is,  that  a  mere  presence  is  not  suffi- 
cient; nor  is  it  alone  sufficient,  in  addition,  that  the  person  pre- 
sent, unknown  to  the  person  who  strikes  the  mortal  blow,  men- 
tally approves  what  is  done.  There  must  be  something  going 
a  little  further;  as,  for  example,  some  word  or  act  The  party 
to  be  charged,  "must,"  in  the  language  of  Cockburn,  C.  J.,  in 
The  Queen  v.  Taylor,  C.  C.  R.  147,  "  incite,  or  procure,  or  en- 
courage the  act."  See,  also,  1  Bish.  Cr.  Law,  §  688,  and  nu- 
merous authorities  there  cited.  Hence,  in  State  v.  Hildretie^  9 
N.  C.  440,  it  was  held  to  be  necessary,  in  order  to  make  one  an 
aider  or  abettor,  that  he  should  do  or  say  something,  showing 
his  consent  to  the  felonious  purpose,  and  contributing  to  its  ex- 
ecution. 

Mr.  Bishop  says,  that  "from  the  proposition  that  mere  pres- 
ence at  the  commission  of  a  crime  does  not  render  a  person 
guilty,  it  results,  that,  if  two  or  more  are  lawfully  together, 
and  one  does  a  criminal  thing  without  the  concurrence  of  the 
others,  they  are  not  thereby  involved  in  guilt  But,  however 
lawful  the  original  coming  together,  the  after  conduct  may  sat- 
isfy' a  jury  that  all  are  guilty  of  what  is  done."  1  Bish.  Crim. 
Law,  §  684.  And  the  same  learned  author  says:  "Even  when 
persons  are  unlawfully  together,  and  by  concurrent  understand- 
ing are  in  the  actual  perpetration  of  some  crime,  if  one  of 
them,  of  his  sole  volition,  and  not  in  pursuance  of  the  main 
purpose,  does  a  criminal  thing  in  no  way  connected  with  what 
was  mutually  contemplated,  he  only  is  liable."  "Thus,"  says 
the  author,  "  if  in  England,  poachers  join  in  an  attack  on  the 
game-keeper,  and  leave  him  senseless, — then,  if  one  of  them 
returns  and  steals  his  money,  this  one  alone  can  be  convicted 
of  the  robbery.  So,  if  two  have  committed  a  larceny  together, 
and  one  suddenly  w^ounds  an  officer  attempting  to  arrest  both, 
the  other  one  cannot  be  convicted  of  this  wounding,  unless  the 
two  had  conspired,  not  only  to  steal,  but  to  resist  also,  with  ex- 
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treme  violence,  any  who  might  attempt  to  apprehend  them. 
The  doctrine  has  been  carried  so  far  as  to  hold,  that,  where  two 
join  in  an  assault,  and  one  commits  mayhem,  the  other  is  not 
liable  for  the  latter  offence,  unless  he  also  intended  to  maim. 
But  the  correctness  of  this  latter  doctrine  has  been  doubted, 
and,  we  think,  properly."  It  is,  however,  in  this  case  wholly 
unnecessary  to  push  the  doctrine  to  any  extreme,  or  even  be- 
yond the  proposition  first  stated,  that "  mere  presence  is  not 
suflicient." 

There  is  no  room  to  doubt  that  the  court  below  erred  in  re- 
fusing to  set  aside  the  verdict  and  grant  a  new  trial.  Indeed, 
the  finding  of  the  jury  is  so  plainly  unwarranted  by  any  fact  or 
circumstance  disclosed  by  the  evidence,  that  the  court,  unasked, 
ought,  of  its  own  motion,  to  have  set  aside  the  verdict,  and  or- 
dered a  new  trial.  As  was  said  by  Moncure,  P.,  in  Reynolds^ 
case^  88  Gratt.  884,  "the  facts  are  so  insuflicient  to  sustain  the 
verdict  that,  upon  a  demurrer  to  evidence,  judgment  ought  to 
have  been  given  in  favor  of  the  demurrant."  There  was  in 
that  case  much  more  room  for  a  verdict  against  the  accused 
than  there  is  in  this.  In  that  case,  two  persons  were  indicted 
jointly  for  murder,  the  fatal  blow  having  been  struck  by  one. 
The  pewons  indicted  were  brothers,  Burwell  Reynolds  and  Lee 
Reynolds,  who  were  members  of  a  colored  school  near  where 
the  killing  occurred.  There  was  ill-feeling — a  feud,  so  to 
speak — between  the  Reynoldses  and  the  family  of  the  deceased, 
growing  out  of  the  ducking  of  a  younger  brother  of  the  de- 
ceased by  the  children  of  this  school,  for  hallooing  "school 
butter,"  in  which  ducking  one  of  the  brothers  (Burwell  Rey- 
nolds) took  an  active  part  Altercations  had  subsequently  oc- 
curred between  the  deceased  and  the  Reynolds  boys.  There 
was  evidence  of  threats  pro  and  con,  and  the  evidence  was  con- 
flicting. The  parties  met  near  the  place  of  the  school,  and  de- 
ceased got  into  a  difliculty  with  Lee  Reynolds,  the  deceased 
commencing  it,  and  during  it  Burwell  Reynolds  came  up  and 
gave  the  deceased  a  mortal  stab  with  a  knife.     The  evidence 
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was  conflicting  as  to  how  the  difficulty  commenced.  Lee  Rey- 
nolds was  tried  separately,  found  guilty  of  murder  in  the  second 
degree,  and  sentenced  accordingly.  In  delivering  the  unani- 
mous opinion  of  this  court,  reversing  the  judgment  below, 
Moncure,  P.  said :  "  The  prisoner  certainly  did  not  kill  the  de- 
ceased; nor  do  the  facts  certified  show,  or  even  tend  to  show, 
that  he  assisted  in  any  wa^^  or  to  any  extent,  in  the  said  kill- 
ing, nor  to  the  act  by  which  it  was  done,  nor  to  its  being  done 
by  any  other  act  or  any  other  person." 

It  is  impossible  in  this  case,  to  read  the  evidence,  and  fail  to 
see  that  this  language  of  Judge  Moncure  applies  with  greatly 
enhanced  force  here.  In  all  the  evidence  in  this  case  (and  there 
is  no  conflict  of  evidence  in  any  respect)  there  is  not  a  circum- 
stance disclosed  tending  in  the  least  to  show  any  agreement  or 
formed  design  between  the  prisoner,  Kemp,  and  the  nian, 
Whitehurst,  who  did  the  killing;  nor  between  him  and  any 
other  person  or  persons,  nor  that  he  in  any  manner  aided  or 
abetted  in  or  assented  to,  the  felonious  act  of  Whit^^hurst,  the 
sole  perpetrator  thereof:  nor  was  there  a  moment  of  time  in 
which  there  could  have  been  an  agreement  between  the  real 
perpetrator  and  the  prisoner.  Xor  is  there  an  intimation  of 
any  agreement  or  design  on  the  part  of  the  prisoner  to  commit 
any  other  unlawful  purpose.  The  testimony  establishes  noth- 
ing except  the  mere  presence. 

The  meeting  of  the  parties  who  were  present  at  this  tragedy 
was  purely  accidental.  The  party  of  which  the  prisoner,  Kemp, 
wa«  one  got  to  the  house  of  Xannie  Gale,  rang  the  door-bell, 
and  while  apparently  waiting  for  admittance,  the  deceased, 
Bogers,  and  his  companion,  Reardon,  arrived,  sought  admit- 
tance by  the  same  means,  and  failing,  came  down  from  the 
porch,  went  up  the  lane  into  the  back  yard,  through  a  narrow- 
dark  passage  way,  some  thirty  feet  long,  to  the  back  door  of 
Nannie  Gule's  house,  followed  by  Whitehurst,  Kemp  and  Guy. 
It  seems  that  up  to  this  time  not  a  word  had  passed  there. 
Rogers  seems  to  have  turned  upon  the  other  party  with  the 


Digitized  by 


Google 


Kemp  v.  The  Commonwealth.  453 

Opinion. 

coarsely  insulting  language:  "You  are  not  coming  in  here. 
You  did  not  come  with  us,  and  you  are  not  going  in  with  us. 
Who  are  you,  anyhow;  who  are  you,  you  son  of  a  bitch?'' 
Here,  too,  as  we  must  infer,  Rogers  struck  Guy,  in  the  language 
of  the  latter,  as  detailed  by  Murden,  "  a  hell  of  a  blow  in  the 
eye."  Certain  it  is,  that  after  a  very  brief  absence  Guy  return- 
ed to  the  street  where  Murden  had  remained  and  told  him 
about  the  blow  he  had  received  from  Rogers;  that  Guy  did  not 
rejoin  Whitehurst  and  Kemp  during  the  fray,  and  that  only 
Rogers,  and  Reardon,  and  Whitehurst,  and  Kemp  were  present 
when  the  killing  occurred.  It  is  also  clear  that,  after  getting 
back  into  the  yard,  the  mortal  blow  was  struck  by  Whitehurst 
with  an  axe  belonging  to  Nannie  Gale,  and,  during  the  fray 
accidentally  found  by  the  kitchen,  where  it  had  been  left  by  the 
hired  cook  of  Nannie  Gtile  the  previous  evening;  and  that  the 
prisoner  had  no  knowledge  that  the  axe  was  there,  no  knowl- 
edge of  the  murderous  use  of  such  an  instrument  by  White- 
burst  until  aft;er  the  fatal  blow  was  struck,  and  in  no  way  aided 
in  or  assented  to  its  use. 

It  is  important  to  observe,  before  leaving  Reardon's  state- 
ment, that  in  certain  important  particulars,  it  smacks  too  much 
of  the  incredible  to  be  made  the  basis  of  safe  judicial  deter- 
mination, lie  describes  the  night  on  which  the  killing  occur- 
red as  a  very  dark,  hazy  night,  and  that  there  was  no  moon; 
and  he  says  there  was  no  light  reflected  from  the  windows.  He, 
moreover,  says  that  tfte  passage-way  between  the  kitchen  and 
back  door,  at  or  near  which  the  difficulty  begun,  was  dark  and 
narrow,  being  some  thirty  feet  in  length ;  yet,  telling  of  the  lan- 
guage u^ed  by  Rogers  to  Whitehurst,  Kemp  and  Guy,  but  omit- 
ting all  mention  of  a  blow  given  by  Rogers  to  Guy,  states  that 
in  that  dark  narrow  passage-way  he  saw  WTiitehurst,  Kemp  and 
Guy  each  strike  out  at  Rogers,  but  does  not  know  that  they  hit 
him.  Again,  Reardon  and  Rogers  were  abreast  of  Whitehurst, 
Kemp  and  Guy,  in  that  passage-way.  How  did  they  get  out 
into  the  back  yard  ?     We  can  understand  that  Guy  left  imme- 
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diately  on  receiving  the  blow  in  the  eye  from  Rogers;  but  this 
does  not  account  for  Reardon  and  Rogers  getting  back  there. 
Reardon  is  the  principal  witness  for  the  commonwealth.  He 
does  not  pretend  that  Whitehurst  and  Kemp  got  by  them  in  the 
passage-way  and  forced  them  out.  Again,  Reardon  says  when 
he  got  out  at  the  end  of  the  passage-way,  Kemp  struck  him  the 
first  blow;  that  he  and  Kemp  became  immediately  engaged  m 
fight,  and  while  thus  clinched,  and  having  as  much  as  they 
could  do  to  attend  to  each  other,  he,  Reardon,  saw  Rogers  a  few 
feet  distant  and  near  the  kitchen,  there  being  a  man  near  Rogers 
with  uplifted  hand;  that  he,  Reardon,  did  not  see  what  was  held 
in  the  hand  thus  uplifted,  nor  did  he  see  the  hand  descend,  but 
in  a  moment  heard  a  blow,  a  thiid^  and  Rogers  fell;  that  he  had 
him  taken  into  the  house,  and  did  not  think  he  was  much  hurt 
How  Reardon  could  have  seen  these  things  in  such  darkness, 
and  in  such  a  situation  as  he  describes,  is  past  comprehension. 
The  circumstances  strongly  tend  to  show  that  Rogers  and  Rear- 
don turned  upon  Kemp  and  Whitehurst  (aft;er  Guy  had  received 
the  blow  from  Rogers,  and  retired),  and  forced  them  back  into 
the  back  yard,  where  Whitehurst,  who  was  doubtless  being  pur- 
sued by  Rogers,  found  the  axe,  and  with  it  struck  the  mortal 
blow.  What  the  peculiar  circumstances  were  under  which  he 
struck  that  blow,  is  something  not  explained.  It  is,  however, 
indisputably  established  by  the  repeated  statements  of  White- 
hurst himself,  to  and  in  the  hearing  of  several  persons,  that  he 
did  strike  the  fatal  blow;  and  doubtlelfe,  but  for  the  peculiar 
circumstances  narrated,  the  offence  thus  committed  would  have 
been  elevated  to  murder  in  the  first  degree.  This  is  all  the  more 
plain  in  view  of  the  fact  that  next  morning,  when  light  came,  a 
pistol,  as  well  as  the  axe,  was  found  in  the  back  yard.  It  is  not 
proved  who  owned  or  had  that  pistol  at  the  time  of  the  killing. 
However,  the  enquiry  most  naturally  forces  itself  upon  the 
mind,  was  that  pistol  in  the  hand  of  Rogers  when  he  received 
the  blow  that  killed  him?  As  to  this  there  waa  no  proof; 
had  the  matter  been  explained,  it  might  most  materiallv  have 
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changed  the  result  as  to  Whitehurst.  However  that  may  have 
been,  there  is  absolutely  no  evidence,  no  circumstance,  tending 
to  criminate  Kemp,  as  aiding  or  abetting,  or  in  any  way  assent- 
ing to  the  crime,  which  was  committed  solely  by  Whitehurst 
It  is  proper  to  say,  however,  that  the  evidence  clearly  discloses 
the  fact  that  the  unfortunate  death  of  Rogers  was  the  result,  to 
some  extent,  of  his  own  recklessness  and  folly,  prompted,  it  is 
sad  to  say,  so  far  as  disclosed  by  the  evidence,  by  no. other  or 
higher  motive  than  a  question  of  precedence  in  respect  to  ad- 
mission to  a  bawdy-liouse. 

The  only  other  question  raised  by  the  record  is  as  to  certain 
instructions  asked  for  by  the  prisoner  and  reftised,  and  other 
instructions  given  by  the  court  in  lieu  thereof.  These  are  set 
forth  in  the  prisoner's  second  bill  of  exceptions;  but  in  view  of 
the  conclusion  arrived  at  and  above  expressed,  in  respect  to  the 
question  raised  by  the  prisoner's  bill  of  exceptions  No.  1,  it  is 
unnecessary  to  pass  upon  the  ruling  of  the  court  in  respect  to 
said  instructions. 

For  the  reasons  above,  the  judgment  of  said  corporation 
court  must  be  reversed  and  annulled,  the  verdict  of  the  jury  set 
aside,  and  the  case  remanded  to  said  corporation  court  for  a 
new  trial  to  be  had  therein  in  accordance  with  the  foregoing 
reasons. 

Judgment  reversed. 
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^ic^ntottb. 

Garnett  v.  Lovbn  and  als. 
April  16th,  1885. 

Equitable  Jurisdiction  and  relief — Case  at  bar. — Under  decree  in  cred- 
itor's bill  filed  in  1870,  the  debtor's  real  estate  was  sold  in  parcels.  To 
G.  and  to  L.  each,  a  distinct  parcel  was  sold  and  conveyed  by  defined 
bounds.  The  suit  was  dismissed  in  1876.  Fourvyears  afterwards,  L. 
having  got  possession  of  thirty-two  acres  of  the  parcel  conveyed  to  G., 
the  latter  brought  unlawful  detainer  to  recover  it;  and  L.,  without  the 
said  suit  having  been  restored  to  the  docket,  filed  therein  against  G.  his 
petition,  and  obtained  an  injunction  restraining  proceedings  under  the 
unlawful  detainer,  on  the  ground  that  a  mistake  had  been  made  in  the 
conveyance  to  him,  whereby  said  thirty-two  acres  had  been  omitted 
from  his,  L.'s,  boundary.  G.  objected  to  the  filing  of  the  petition,  de- 
murred to  it,  and  answered  it,  denying  all  fraud,  and  that  L.  had  got 
all  the  land  he  had  bought,  and  the  contrary  thereof  was  not  established 
by  L.,  but  the  circuit  court  overruled  the  objection  and  demurrer,  and 
decreed  that  G.  should  convey  to  L.  the  said  thirty-two  acres.  On 
appeal, 

Held: 

1.  The  objection  to  the  filing  of  the  petition  in  the  cause  which  had 

been  dismissed,  should  have  been  sustained. 

2.  The  demurrer  to  the  petition  as  an  original  bill,  should  have  been 

sustained,  as  it  was  without  equity,  there  being  no  privity  be- 
tween L.  and  G. 

3.  If  L.  had  any  remedy,  it  was  at  law,  against  the  commissioners  who 

made  the  sale  and  conveyance  to  him  ;  or  in  chancery,  against 
the  creditors  of  M.,  who  participated  in  the  proceeds  of  the  sales 
of  his  lands. 

4.  Upon  the  merits,  L.  had  no  case,  as  he  did  not  show  that  he  had  not 

received,  apart  from  the  thirty-two  acres,  as  much  land  as  he  had 
bought. 
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Appeal  from  circuit  court  of  Caroline  county.  Opinion 
states  the  case. 

E.  C,  Mcfncure  and  Johi  S.  Wise,  for  the  appellant. 

W,  T.  Chandler  and  J.  M.  Hudgin,  for  the  appellees. 

Fauntleroy,  J.,  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  two  decrees  of  the  circuit  court  of 
Caroline  county,  rendered,  the  one  September  10th,  1880,  and 
the  other  September  14th,  1882,  in  a  chancery  proceeding 
brought  in  the  said  court  by  George  Loven  against  R.  B.  Gar- 
nett  and  others. 

In  1870,  certain  creditors  of  T.  C.  Martin,  then  deceased, 
filed  their  bill  against  the  heirs  of  the  said  Martin,  to  enforce 
their  claims  against  the  real  estate  of  said  Martin,  consisting  of 
a  farm  of  some  eight  hundred  or  more  acres  of  land,  lying 
partly  in  Caroline  county,  and  partly  in  King  and  Queen 
county.  The  said  real  estate  of  said  T.  C.  Martin,  deceased, 
had  l>een  surveyed  and  divided  off  into  parcels,  and  partitioned 
among  the  children  and  heirs  of  the  said  Martin ;  and  a  decree 
was  entered  in  the  suit  of  Wright  and  others  against  Mar- 
tin's administrator  and  others,  on  the  14th  of  April,  1878,  eon- 
firming  the  report  of  the  master  commissioner  ascertaining  the 
estate  and  the  debts  of  the  deceased,  and  directing  a  sale  to  be 
ma<le,  by  commissioners  appointed  for  the  purpose,  of  the  said 
real  estate  of  the  said  T.  C.  Martin,  deceased. 

In  execution  of  said  decree,  the  commissioners  of  sale,  R.  O. 
Peatross  and  J.  M.  Hudgin,  proceeded  to  offer  to  sell  at  public 
auction,  on  the  premises.  May  24th,  1873,  the  real  estate  in  the 
bill  and  proceedings  mentioned,  upon  the  terms  pro\ided  in 
said  decree:  and,  in  accordance  with  the  wishes  of  bidders,  and 
that  they  might  the  more  readily  effect  sales,  they  offered  the 
property  in  lots  or  parcels,  and  did,  thereby,  sell  the  said  land 
Vol.  lxxx — 58 
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in  detail  to  sundry  and  independent  bidders :  which  said  sales 
they  reported  duly  to  the  circuit  court  of  Caroline,  and  they 
were  approved  and  confirmed  by  the  said  court ;  and  deeds 
were  executed  and  delivered  by  the  said  commissioners  to  the 
said  several  purchasers  of  the  several  and  separate  parcels  of 
land. 

On  the  9th  day  of  August,  ^875,  the  said  commissioners  ex- 
ecuted and  delivered  their  deed  to  R.  B.  Garnett,  in  which  they 
recite  that  "  whereas  the  said  R.  B.  Garnett  (vho  was  one  of 
the  purchasers  at  the  sale  aforesaid)  has  paid  the  said  commis- 
sioners in  full  for  two  hundred  and  eighty  and  one-half  acres, 
the  receipt  whereof  is  hereby  acknowledged,  before  the  signing 
and  delivery  of  this  deed;  now,  therefore,  this  deed  between 
the  said  parties,  witnesseth  that  the  parties  of  the  first  part  do 
hereby  grant  and  convey,  with  special  warranty,  unto  the  party 
of  the  second  part,  all  that  tract  or  parcel  of  land  situated  in 
the  county  of  King  and  Queen,  and  lying  east  of  the  creek  be- 
low the  mill-dam  (of  Martin's  mill)  to  a  point  on  said  creek  at 
which  it  intersects  wdth  that  portion  of  the  land  allotted  to  A. 
M.  Handley;  and  thence,  etc.,  to  the  starting  point — the  mill- 
dam — containing  in  all  two  hundred  and  eighty  and  one-half 
acres,  be  the  same  more  or  less.''  The  said  commissioners  of  sale 
made  their  deed  on  the  9th  day  of  August,  1875,  to  George 
Loven,  who  had  purchased  at  the  aforesaid  sale,  and  subse- 
quently, several  pieces  or  parcels  of  said  real  estate,  in  which 
they  recite,  that  for  and  in  consideration  of  the  sum  of  fifteen 
hundred  and  ten  dollars,  with  interest,  paid  by  the  said  George 
Loven  to  said  commissioners,  the  said  parties  of  the  first  part 
hereby  grant,  sell  and  convey  with  special  warranty,  all  their 
right,  title  and  interest  in  and  to  the  said  three  several  tracts  or 
parcels  of  land  (including  *'  Martin's  mill ")  aggregating  one 
hundred  and  eighty-seven  acres,  be  the  same  mxrre  or  less;  said 
land  is  situated  on  both  sides  of  the  main  road  leading  from 
Central  Point  to  New  Town,  and  tcest  of  the  mill-pond  and 
creek,  and  adjoining  the  land  of  Willis  Pitts  and  others,  it  being 
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that  portion  of  Thomas  C.  Martin's  estate  lying  in  Oaroline  county" 
At  the  May  term,  1876,  of  the  circuit  court  of  Caroline,  this 
suit  of  Wright  and  others  v.  MartMs  administrator  and  others  was 
finally  disposed  of  by  the  following  order  entered  in  the  cause: 
"And  it  further  appearing  to  the  court  that  the  costs  have  all 
been  paid,  and  the  object  of  the  suit  obtained,  that  the  same  be 
dismissed." 

In  February  1880,  without  any  motion,  suggestion  or  order, 
for  reviving  or  reinstating  the  aforesaid  cause  of  Wright,  ^.,  v. 
Martinis  administrator  and  others  (a  creditor's  bill,  which  had 
been  ended,  dismissed,  and  stricken  from  the  docket  nearly  four 
years  before,)  George  Loven  filed  his  petition  in  the  said  cause, 
praying  for  an  injunction  to  restrain  the  said  li.  B.  Garnett  from 
recovering  a  portion  of  the  land  purchased  by  the  said  Garnett 
at  the  said  sale,  made  as  aforesaid,  under  the  proceedings  in  the 
said  creditor's  suit,,  and  for  which  he  had  fully  paid  and  obtained 
and  recorded  his  deed  as  aforesaid,  upon  the  ground  that  there 
was  a  mistake  in  his  deed ,  and  on  the  7th  day  of  February, 
1880,  an  injunction  was  awarded,  to  restrain  "  R.  B.  Garnett, 
his  agents  and  attorneys,  and  all  others,  from  further  proceed- 
ing in  and  under  a  case  of  unlawful  detainer,  brought  by  him 
against  the  petitioner,  George  Loven,  in  the  county  court  of 
King  &  Queen  county,  until  the  further  order  of  the  circuit 
court  of  Caroline." 

To  the  filing  of  this  petition  by  the  said  George  Loven,  the 
said  R.  B.  Garnett  demurred;  and  he  demurred  to  the  said  pe- 
tition and  answered.  On  the  lOtb  day  of  September,  1880,  the 
cause  coming  on  to  be  heard  upon  the  said  petition,  and  the 
demurrer  and  answer  thereto,  the  court  overruled  the  said  de- 
murrer, and  treated  the  petition  as  an  original  bill. 

On  the  14th  day  of  September,  1882,  the  cause  came  on  for 
final  hearing,  upon  the  papers  formerly  read  in  the  cause,  and 
upon  depositions  taken  and  filed  in  the  papers  of  the  cause; 
whereupon,  the  court  decreed,  that  "  Reuben  B.  Garnett  make 
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a  deed,  with  special  warranty,  conveying  to  George  Loven  the 
thirtj^-two  and  one-half  acres  of  land  lying  south  of  the  Mill 
creek,  in  King  &  Queen  county,  Virginia;  which  land  was, 
through  mistake,  conveyed  to  R.  B.  Garnett  by  Commissioners 
Hudgin  and  Peatross,  in  thisixiuseJ' 

We  are  of  opinion  that  the  circuit  court  of  Caroline  erred  in 
overruling  the  demurrer  to  the  petition,  and  in  treating  it  a«  an 
original  bill.  It  should  have  been  dismissed,  for  want  of  equity 
upon  its  face.  R.  B.  Garnett  was  a  purchaser  of  a  distinct  and 
separate,  and  well  defined  piece  or  parcel  of  land,  sold  by  com- 
missioners of  the  circuit  court  under  decrees  rendered  in  the 
suit  of  Wright  ^  others  v.  Martin,  ^.,  which  had  been  ended 
and  dismissed  for  four  years;  and  the  petitioner,  George  Loven, 
had  no  privity  or  relation,  or  cause  of  action  against  the  said 
R.  B.  Garnett  whatever  in  that  suit,  or  any  equity  arising  from 
any  proceedings  had  therein.  If  he  had  any  whatever,  it  was 
against  the  commissioners  of  sale  in  the  ended  and  dismissed 
chancery  suit  of  Wright,  Jj^c.  v.  Martin^  ^x\  If  he  had  cause  of 
complaint,  his  redress  was  at  law  against  Iludgin  and  Peatross, 
commissioners  of  sale ;  or  in  equity,  against  the  creditors  of 
Thomas  C.  Martin,  who  had  participated  in  the  proceeds  of  the 
sale  of  the  said  land.  The  petition  and  statements  in  e\'idence 
of  George  Loven,  show  that  the  defendant,  R.  B.  Garnett,  has, 
at  the  lea^^t,  e(|ual  equities  in  the  land  in  (|uestion,  and  has  se- 
cured the  legal  title,  by  a  good  and  approved  and  recorded 
deed  from  the  circuit  court;  and  there  is  neither  fraud  nor  mis- 
take shown,  as  between  the  parties,  such  as  a  court  of  equity 
should  correct,  in  this  proceeding.  Vkfe,  Lea's  ex' or  v.  Ei(hon^ 
9  Gratt.  277;  Zost  v.  MaVeeofe's  axhnr,  77  Va.  610. 

In  the  case  at  bar,  if  Garnett  has  more  land  within  the 
boundaries  of  his  deed  than  he  has  paid  for,  he  should  pay  for 
the  excess;  but  the  court  cannot  rescind  his  contract.  Loven 
is  not  entitled  to  receive  even  the  payment  for  the  excess,  if 
any  such  there  be;  for  he  has  failed  to  show  that  he  has  not 
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the  fiill  number  of  acres  purchased  by  him  in  a  difterent  county 
and  on  the  opposite  side  of  a  creek  which  is  a  boundary  line 
between  two  counties,  and  expressly  defined  and  fixed  as  the 
boundary  of  his  land  in  his  deed,  and  as  the  boundary  of  R.  B. 
Garnett's  land  in  his  deed — both  from  the  same  commissioners 
of  sale.  And  it  is  shown  by  the  record,  that  the  said  commis- 
sioners, J.  M.  Hudgin  'and  R.  O.  Peatross,  are  not  parties  to 
this  petition,  or  the  proceedings  under  it;  no  process  has  been 
awarded  against  them,  and  they  have  not  answered. 

But  the  e\ndence  does  not  justify  or  warrant  the  decree  of 
September  14th,  1882.  There  is  nothing  in  the  record  to  show 
that  there  is  any  mistake  or  deficiency  in  the  quantity  of  land 
called  for  in  Loven's  deed;  he  says  in  his  own  testimony  that 
he  hais  never  had  it  surveyed ;  and  that  he  does  not  know  but 
that  he  has  the  full  complement  called  for  by  his  deed  on  the 
north  or  west  side  of  the  creek — 187  acres.  His  deed  expressly 
defines  that  his  purehsises  lay  on  (he  west  side  of  the  creek,  and  in 
Caroline  county ;  and  the  record  shows  that  he  not  only  did  not 
buy  any  land  on  the  east,  or  King  &  Queen  side  of  the  creek; 
but  that  he  expressly  said  that  he  did  not  wish  to  buy  any  on 
that  side;  and  urged  R.  B.  Garnett  to  buy  it  all  up  to  the  creek 
on  that  side. 

The  evidence  shows  that  when  Garnett  bought  the  strip  of 
32i  acres  of  land  in  question,  it  was  overflowed,  and  was  a 
quagmire,  which  could  not  be  drained,  except  (a^  wa«  done  by 
Garnett's  inducement  with  his  brother  and  nephew,  who  owned 
the  land  adjoining  below  on  the  same  side  of  the  creek,)  by 
costly  and  extensive  ditching  and  draining  of  the  land  below, 
to  render  even  possible  the  ditching  and  draining  of  this  piece 
above.  The  answer  denies  all  fraud  or  deception  by  Garnett 
in  negotiating  for  the  said  slip  of  land,  partly  under  water  and 
overgrown  with  swamp  bushes  to  such  an  extent  that  it  was 
mere  conjecture  and  guess  as  to  the  number  of  acres  it  might 
be. 
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The  decrees  of  the  circuit  court  complained  of  are  erroneoufl 
and  must  be  reversed  and  annulled.  And  this  court,  proceed- 
ing to  render  such  decree  as  the  circuit  court  of  Caroline  ought 
to  have  rendered,  it  is  ordered,  that  the  petition  filed  and 
treated  as  an  original  bill  in  this  cause  be  dismissed,  with  costs 
to  the  defendant  in  the  court  below;  and  that  the  injunction 
awarded  upon  the  said  petition  be  dissolved,  with  costs. 

Decree  reversed. 
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Matthews  v.  Jenkins. 
April  16th,  1885. 

1.  Practice  in  Chancery— />^ii«rr^.— It  is  settled  in  this  state  that  a 

demurrer  in  the  form  prescribed  by  the  statute,  and  assigning  no 
grounds,  inserted  in  the  answer  is  sufficient.  Code  1873,  chapter  167, 
section  31 ;  Dunn  v.  Dunn,  26  Gratt.  291.  And  when  the  Court  has  ad* 
judicated  the  principles  of  the  cause  in  favor  of  the  plaintiff,  the  pre- 
sumption is  that  it  overruled  the  demurrer,  though  the  record  does  not 
show  what  was  done  with  it.    Hinchman  v.  Ballard,  7  W.  Va.  171. 

2.  Contracts — DescripHo  persona —Case  ai  bar.— In  body  of  contract,  M. 

is  described  as  "Secretary  of  the  M.  E.  Association,"  but  he  signs  it  in 
his  own  name  without  addition,  and  all  the  words  of  promise  in  the 
contract  are  his. 

Held: 

It  is  the  personal  undertaking  of  M.  and  not  the  contract  of  the  asso- 
ciation. 

S.  Id^vl— Year's  service—Monlhly  salary,— A  conirdsii  to  continue  for  the 
period  of  a  year,  with  salary  payable  monthly,  does  not  make  it  incum« 
bent  on  the  employee  to  aver  and  prove  that  he  performed  the  entire 
year's  service,  or  was  prevented  from  performing  it,  by  the  employer, 
as  a  condition  precedent  to  the  former's  recovering  anything.  If  the 
whole  is  to  be  done  on  one  side,  before  anything  is  done  on  the  other, 
then  the  promises  are  dependent.  But  if  something  is  to  be  done  on 
the  one  side,  before  the  whole  is  to  be  done  on  the  other,  then  the 
promises  are  independent. 

Appeal  from  decree  of  circuit  court  of  Fauquier  county,  pro- 
nounced 14th  April,  1883,  in  the  chancery  suit  of  S.  T.  Jen- 
kins, plaintiff,  against  T.  W.  Matthews,  defendant. 
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The  defendant  was  a  non-resident  of  this  state,  but  ow^ied 
real  estate  in  said  county,  and  the  plaintiff  sued  out  an  attach- 
ment in  equity,  and  had  it  levied  on  the  said  real  estate ;  and 
the  court  below  decreed  that  the  defendant  pay  to  the  plaintiff 
the  sum  of  $556.50,  with  interest  thereon  from  the  2nd  June, 
1882,  until  paid,  and  his  costs,  and  in  default  of  such  payment 
that  the  said  real  estate  be  sold.  From  this  decree  Matthews 
obtained  an  appeal  and  supersedeas  from  one  of  the  judges  of 
this  court. 

Opinion  states  the  case. 

A.  D,  Payne ^  for  the  appellant. 

Hun  ton  ^  Son,  for  the  appellee. 

HiNTON,  J.,  delivered  the  opinion  of  the  court. 

This  was  an  attachment  in  e(j[uity,  brought  to  recover  of  the 
appellant,  who  is  a  non-resident,  a  balance  of  salary  claimed  to 
be  due  the  appellee  for  services  under  the  provisions  of  the 
agreement  following: 

An  agreement  entered  into  between  T.  W.  Matthews,  secre- 
tary of  the  Mutual  Endowment  Association  of  Baltimore,  Md., 
and  S.  T.  Jenkins,  of  Atlanta,  Ga.  The  said  Matthews  agrees 
to  pay  the  said  Jenkins  the  sum  of  two  hundred  dollars  (?200) 
per  month  for  one  year,  as  a  guaranteed  salary  as  a  general 
manager  and  agent  of  the  southern  department  of  the  aBSocia- 
tion.  The  said  Matthews  agrees  to  pay  the  said  Jenkins  all 
the  commissions  of  the  membership  fee  over  and  above  twenty 
per  cent,  when  the  said  sum  exceeds  the  sum  of  twenty-four 
hundred  dollars  ($2,400)  for  the  year.  The  said  Jenkins  to 
give  his  undivided  time  and  attention  to  the  interest  of  the 
association.    This  agreement  shall  take  effect  from  the  2nd  day 
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of  January,  1882,  and  to  continue  one  year.     Office  rents  to  be 
paid  by  T.  W.  Matthews. 

T.  W.  Matthews, 

S.    T.    JfiNKINS. 

Atlanta,  December  21,  1881. 

The  evidence  establishes  that  the  plaintiff  faithfully  dis- 
charged all  the  duties  pertaining  to  his  employment  from  the 
2nd  of  January,  1882,  until  the  2nd  June  in  the  same  year, 
when,  in  consequence  of  the  receipt  of  a  letter  from  the  defen- 
dant indicating  a  desire  to  modify  the  contract,  he  tendered  his 
resignation  and  discontinued  work. 

The  court  decreed  in  favor  of  the  plaintiff,  for  $556.50,  which 
appears  to  be  the  balance  to  which  he  is  entitled  upon  a  proper 
statement  of  the  accounts;  allowing  him  the  sum  of  $1,000  as 
salary  for  five  months,  and  $40.50  for  office  rent,  fixtures  and 
commissions,  and  deducting  therefrom  the  sum  of  $484  for  ad- 
vances made  in  cash  and  other  ways. 

The  defendant  filed  a  denmrrer  and  answer  to  the  bill.  The 
demurrer  assigned  no  causes  of  demurrer,  but  was  in  general 
language,  and,  in  accordance  with  the  now  common  practice 
with  us,  was  set  out  in  the  beginning  of  the  answer.  Dunn  v. 
Diouiy  26  Gratt.  296.  The  record  does  not  disclose  w^hat  dispo- 
sition was  made  of  it,  but  we  think  it  must  be  considered  as 
overruled,  for  we  cannot  presume  that  the  court  would  proceed 
to  adjudicate  the  principles  of  the  cause  in  favor  of  the  plain- 
tiff without  having  first  determined  upon  the  sufficiency  of  his 
bill.  This  was  the  view  taken  of  this  subject  by  the  supreme 
court  of  \V"est  Virginia,  in  a  late  case,  and  it  seems  to  us  to  be 
the  only  one  which  can  be  taken  consistently  with  the  presump- 
tion which  usually  obtains  in  regard  to  all  judicial  proceedings, 
in  the  absence  of  evidence  to  the  contrary,  that  there  has  been 
a  regular  and  orderly  course  of  procedure.  Hinchrnan  v.  Balr 
lard]  7  W.  Va.  171. 

It  is  now  assigned  as  error,  however,  that  the  demurrer  was 
Vol.  lxxx — 59 


Digitized  by 


Google 


466  Matthews  r.  Jenkins. 

Opinion. 

not  sustained.  It  is  argued  in  support  of  this  position,  tliat 
the  agreement  (which  is  made  part  of  the  bill)  creates,  in  leoral 
effect,  a  contract  between  the  association  and  the  plaintiff,  but 
none  between  the  plaintiff  and  the  defendant;  and  that  the  suit 
should  therefore  have  been  brought  against  the  association. 
To  this  suggestion  we  cannot  give  our  assent.  The  only  ques- 
tion to  be  determined  is  the  purpose  and  intent  with  which  the 
plaintiff  executed  this  agreement.  Did  he  intend  to  bind  him- 
self or  the  association?  And  this  question,  we  think,  may  be 
easily  answered  upon  a  simple  examination  of  the  terms  which 
the  plaintiff  has  seen  fit  to  employ.  Here  all  the  words  of 
promise  are  the  words  of  the  defendant.  It  is  he  who  agrees 
to  pay  the  guaranteed  salary  of  two  hundred  dollars  per  month, 
the  office  rent  and  the  commissions.  And  he,  it  is,  who  signs 
the  agreement  without  the  addition  of  any  words  giving  notice 
to  the  plaintiff  that  he  was  merely  applying  "the  executing 
band  as  the  instrument  of  another."  In  this  case  we  have  no 
parol  evidence  to  aid  us  in  the  construction  of  the  contmct. 
It  is,  however,  on  its  face  the  personal  contract  of  the  defendant 
Matthews,  and  unless  we  are  prepared  to  reverse  the  rule  that 
a  party  is  to  be  held  to  intend  what  is  the  plain  and  manifest 
import  of  the  language  he  has  used,  it  must  be  so  held.  Xor 
can  the  circumstance  that  he  in  one  place  in  the  body  of  the 
instrument  speaks  of  himself  as  the  secretary  of  the  Mutual 
Endowment  Association,  overcome  or  even  weaken  the  effect 
of  these  evidences  that  the  contract  was  personal  as  to  Mat- 
thews, and  not  intended  to  bind  the  association.  At  most,  this 
statement  that  he  was  secretary  of  the  association,  simply  indi- 
cates, to  use  the  language  of  Chief  Justice  Shaw,  in  Bradlee  v. 
Boston  Glass  Co,,  16  Pick.  R.  347,  quoted  by  Moncure,  J.,  in 
Early  X.  Wilkinson  ^  Hunt,  9  Gratt.,  at  page  71,  "the  person 
for  whose  account  his  (the  defendant's)  statement  was  made," 
but  does  not  indicate  an  intention  on  the  defendant's  part  to  do 
a  mere  ministerial  act  in  giving  effect  and  authenticity  to  the 
promise  of  another. 
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But  it  is  said,  that  if  this  be  not  the  contract  of  the  association, 
and  it  is  a  pregnant  circumstance  in  this  connection  that  de- 
fendant no  where  distinctly  alleges  in  his  answer  that  it  was  the 
contract  of  the  association,  yet  the  contract  was  an  entire  one; 
that  the  sersnces  of  Jenkins  were  to  continue  for  one  year;  and 
that  it  was  incumbent  upon  the  plaintiff  to  allege  and  prove,  as 
a  condition  precedent  to  his  right  to  recover,  complete  perform- 
ance of  the  condition,  or  at  least  that  he  was  deterred  by  the 
defendant  from  the  performance  thereof  We  do  not,  however, 
so  understand  the  law.  The  contract  here  was,  no  doubt,  that 
the  plaintift'  should  serve  for  a  year,  but  the  8er\nce  for  the  year 
was  not,  and  in  the  nature  of  things  could  not  be,  a  condition 
precedent  to  the  plaintift^'s  right  to  recover  anything,  for  by  the 
express  stipulation  of  the  contract  the  plaintiff  was  entitled  at 
the  end  of  each  month  to  recover  the  salary  for  that  month  of 
S200.  The  contract,  as  a  matter  of  fact,  was  nothing  more  nor 
less  than  an  engagement  for  one  year's  service,  payable  by  the 
month.  In  White  v.  Atkivs,  8  Oush.  367,  the  plaintiff  declared 
on  a  special  contract,  in  the  form  and  words  folloxNing:  "  Boston, 
6  Feb'ry,  1849.  Articles  of  agreement  made  between  Thomas 
G.  Atkins  and  Earl  C.  White.  Said  White  is  to  carry  on  my 
farm  at  Bedford,  from  1st  April,  1849,  to  1st  April,  1850;  and 
the  said  White  and  wife  is  to  have  for  his  and  her  services  the 
use  of  the  house  and  fiirniture,  all  fire-wood  needed,  and  also  to 
have  $150,  one  hundred  and  fifty  dollars  per  year,  payable 
monthly,  if  he  wishes;  also  the  provisions  and  board,  the  help 
and  washing  that  are  needed:  also  his  children."  The  defend- 
ant pleaded  entirety  of  contract  to  serve  a  year.  The  plaintiff 
had  left  on  the  8th  July,  1849,  and  at  that  time  had  demanded 
his  monthly  payments.  Shaw,  C.  J.,  at  page  370,  said:  "  The 
contract  of  the  plaintiff  was,  no  doubt,  for  an  entire  year's  ser- 
vice; but  the  performance  of  this  entire  contract  was  not  a  con- 
dition precedent  to  the  plaintiff's  right  to  recover  anything,  be- 
cause the  plaintjft'  was,  at  his  option,  entitled  to  receive  his  pay 
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monthly.  This  is  one  of  the  tests  to  determine  whether  mutual 
contracts  are  dependent  or  independent.  If  the  whole  is  to  be 
performed  on  one  side,  before  anything  is  to  be  done  on  the 
other,  they  are  dependent,  and  performance  is  a  condition  pre- 
cedent. But  if  something  is  to  be  done  on  one  side,  before  the 
whole  can  be  performed  on  the  other,  then  they  are  independent. 
So  here,  where  payments  were  to  be  made  monthly,  at  the  op- 
tion of  the  plaintiff,  that  is,  wnthin  the  year,  the  performance  of 
a  year's  service  could  not  be  a  condition  precedent  to  demand- 
ing a  month's  pay.  Couch  v.  LnjersoU^  2  Pick.  292."  He  then, 
further  on,  remarks,  "that  a  dependent  stipulation  is  a  condi- 
tion, and  performance  must  be  averred  and  proved,  in  order  to 
recovery,  but  that  mutual  and  independent  stipulations  are  not 
conditions,  but  each  party  has  a  remedy  by  action  for  non-per- 
formance by  the  other,  without  showing  performance  on  his  own 
part."  And  he  then  points  out,  as  did  Foot,  J.,  in  his  dissent- 
ing opinion,  in  Peck  v.  £un%  10  N.  Y.  301,  that  in  Heal  v.  MooVy 
19  John.  337,  the  court  took  care  to  remark,  that  in  that  case 
there  was  no  promise  to  pay  monthly.  In  Tipton  v.  Feltmr,  20 
X.  Y.  431,  Selden,  J.,  in  the  course  of  his  opinion,  says:  "It 
is  plain  of  itself,  and  well  settled  by  authority,  that  where  by 
the  terms  of  a  contract  a  payment  by  one  party  is  to  precede 
some  act  to  be  done  by  the  other,  then  the  performance  of  the 
act  cannot  be  treated  as  a  condition  of  the  payment."  And  in 
the  same  case,  Denio,  J.,  at  page  479  of  the  report,  puts  the 
case  of  a  contract  for  a  year,  the  employer  agreeing  to  pay  the 
servant  ten  dollars  at  the  end  of  each  month ;  tb^re  ha\ing  been 
a  part  performance  and  subse(iuent  breach  by  the  servant,  and 
the  employer  being  in  arrear  for  several  full  months.  And  he 
then  admits  that  in  such  a  case  the  servant  has  the  right  to  re- 
cover the  wages  earned,  subject  to  a  recoupment  of  the  master's 
damages  for  the  time  covered  by  the  breach.  Now,  applying 
the  princii)les  thus  announced  to  the  circumstances  of  this  case, 
we  think  that  the  plaintiff  was  entitled  to  recover,  and  that  the 


Digitized  by 


Google 


Matthews  r.  Jenkins.  469 

Opinion. 

court  did  not  err  in  overruling  the  demurrer  to  the  bill.  Upon 
a  full  review  of  the  case,  there  being  no  evidence  that  the  de- 
fendant has  sustained  any  damage  for  the  time  covered  by  the 
breach,  as  set  out  in  his  answer,  we  are  satisfied  that  the  decree 
of  the  circuit  court  of  Fauquier  county  is  right,  and  it  must  be 
affirmed. 


Decree  affirmed. 
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Hall's  Free  School  Trustees  v.  Horne. 

May  7th,  1885. 

Constitution — Public  free  school  system, — Hall's  Free  School,  incorpo- 
rated by  act  of  assembly  passed  February  6th,  1846,  is  no  part  of  the 
uniform  system  of  public  free  schools  contemplated  by  the  constitution  ; 
and,  therefore,  the  act  of  assembly  approved  December  1st,  1884,  (Acts 
Extra  Session,  1884,  page  173)  providing  that  the  superintendent  of 
public  schools  in  the  county  of  Hanover  should  pay  over  in  each  and 
every  year,  commencing  with  1884,  out  of  the  school  quota  for  Beaver 
Dam  district,  in  the  said  county,  to  the  trustees  of  Hall's  Free  School, 
a  sum  equal  to  the  salary  paid  to  any  teacher  of  a  school  in  said  district 
having  a  like  attendance  of  scholars,  to  be  by  them  applied  to  the 
support  of  said  HalPs  Free  School,  is  unconstitutional  and  void.  Staie 
Female  Normal  School  v.  The  Auditors,  79  Va.  233. 

Upon  petition  of  William  Nelson  and  six  others,  trustees  of 
Hall's  free  school  in  Beaver  Dam  district  in  Hanover  county, 
for  a  writ  of  mandamus^  to  compel  R.  R.  Horne,  treasurer  of 
said  county,  to  pay  to  them,  as  such  trustees,  the  sum  of  $150, 
to  be  appliedto  the  benefit  of  said  Hall's  Free  School,  in  pursu- 
ance of  act  of  assembly  passed  February  6th,  1884.  Acts  Ex- 
tra Session,  1884,  page  173. 

Opinion  states  the  case. 

Thomas  N.  Page  and  H.  T,  Wickham,,  for  the  petitioners. 
SandSy  Leake  ^  Carter ^  for  the  respondent. 
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Lewis,  P.,  delivered  the  opinion  of  the  court. 

This  is  an  application  for  a  writ  of  mandamus^  to  compel  the 
respondent,  the  treasurer  of  Hanover  county,  to  pay  to  the  pe- 
titioners the  sum  of  one  hundred  and  fifty  dollars.  The  claim 
of  the  petitioners  is  founded  on  an  act  of  the  general  assembly, 
approved  December  1,  1884.  The  act  provides  as  follows: 
"  That  the  superintendent  of  public  schools  of  the  county  of 
Hanover,  be  and  he  is  hereby  directed  to  pay  over  in  each  and 
every  year  *  *,  out  of  the  school  quota  for  Beaver  Dam  dis- 
trict, *  *,  to  the  trustees  of  Hall's  Free  School,  a  sum  equal  to 
the  salary  paid  to  any  teacher  of  a  school  in  said  district,  whose 
school  has  a  like  attendance  of  scholars,  to  be  by  them  applied 
to  the  support  of  said  Hall's  Free  School."  Acts,  Extra  Session, 
1884,  p.  173,  et  seq. 

The  respondent  insists  that  the  money  demanded  by  the  pe- 
titioners is  part  of  the  public  school  ftmd  for  the  county  of  Han- 
over, raised  by  taxation,  and  from  other  sources,  as  provided  for 
by  the  constitution ;  that  the  fiind  so  raised  cannot  la^^iiiUy  be 
diverted  from  the  support  of  the  public  free  schools  and  devoted 
to  any  other  purpose;  that  Hall's  Free  School  is  not  a  part  of  the 
uniform  system  of  public  free  schools  contemplated  by  the  con- 
stitution, and  that  therefore  the  act  relied  on  is  unconstitutional 
and  void. 

We  are  of  opinion  that  this  defence  is  well-founded,  and  that 
the  demurrer  to  the  petition  must  be  sustained.  It  appears  that 
the  trustees  of  Hall's  Free  School  were  incorporated  by  an  act  of 
assembly,  passed  February  6,  1846,  intended  to  give  effect  to 
the  will  of  Aaron  Hall,  then  lately  deceased,  and  who,  in  his 
lifetime,  was  a  resident  of  Hanover  county.  In  the  language 
of  his  will,  the  testator  devised  and  bequeathed  a  portion  of  his 
estate  ''  to  establish  a  free  school  in  the  neighborhood  of  my 
residence,  in  order  that  the  youth  of  my  acquaintance  may  enjoy 
the  benefit  of  the  school,  and  to  be  under  the  entire  manage- 
ment of  my  executors. "    By  the  provisions  of  the  act,  the  trustees 
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(seven  in  number),  were  authorized  to  receive  from  the  execu- 
tors the  fund  so  de\a8ed  and  bequeathed,  which  when  received 
they  were  directed  to  invest,  in  the  name  of  the  corporation,  in 
some  one  or  more  of  the  stocks  of  the  state  of  Virginia,  bear- 
ing six  per  cent,  interest,  and  annually  or  semi-annually  to  col- 
lect the  interest  or  dividends  upon  the  same."  The  trustees 
were  also  directed  to  establish  the  school,  to  employ  a  teacher 
or  teachers  to  conduct  the  same,  and  to  prescribe  the  branches 
of  learning  to  be  taught  therein.  Authority  was  also  given 
them  to  fix  the  boundaries  of  the  district  within  which  resident 
children  should  be  entitled  to  admission  into  the  school  free  of 
charge ;  to  make  by-laws  and  regulations  for  the  government  of 
the  school ;  and  to  fill  any  vacancy  occurring  in  their  own  body 
from  death,  resignation,  removal  out  of  the  county,  or  other- 
wise. The  act  also  required  the  school  commissioners  of  Han- 
over to  pay  to  the  teacher  or  teachers  of  the  school  a  fair  and 
equitable  portion  of  the  school  quota  of  said  county,  according 
to  the  number  of  poor  children  contained  in  the  free  school  dis- 
trict, to  be  in  lieu  of  the  compensation  allowed  by  the  laws  then 
in  force  for  teaching  the  poor  children  resident  in  the  said  dis- 
trict. And  finally,  it  was  provided  that  the  said  trustees,  or 
their  successors,  should  annually  make  to  the  president  and  di- 
rectors of  the  literary  fund  a  report  showing  the  number  of 
children  taught,  and  at  what  expense,  and  also  the  condition 
and  profits  of  the  fund  under  their  management.  Acts  1845- 
'46,  p.  108. 

It  will  thus  be  seen  that  the  powers  conferred  on  the  trustees 
are  of  the  most  comprehensive  character.  In  short,  the  school 
is  placed  under  their  exclusive  supervision  and  control,  subject 
only  to  the  limitiition  expressed  in  the  act,  that  the  rules  and 
regulations  for  its  government  shall  "  not  be  contrary  to  the 
laws  of  this  state  or  of  the  United  States." 

It  is  obvious,  therefore,  that  it  is  no  part  of  the  public  free 
school  svstem  of  the  state,  and  that  it  diflfers  therefrom  in  manv 
and  marked  i)articular8.     In  the  fii'st  place,  the  constitution  in 
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express  terms  declares  that  the  public  free  school  system  for 
which  it  provides  shall  be  uniform.  In  the  second  place,  it  pro- 
vides for  a  superintendent  of  public  instruction,  to  have  "  gen- 
eral supervision  of  the  free  school  interests  of  the  state;"  for  a 
board  of  education,  and  for  subordinate  officers,  to  whose  man- 
agement and  control  the  system  when  established  was  to  be  con- 
fided. And  in  the  next  place,  the  funds  for  its  support  are  re- 
quired to  be  appropriated  "  for  the  equal  benefit  of  all  the  peo- 
ple of  the  state,"  the  basis  of  division  being  "the  number  of 
children  between  the  ages  of  five  and  twenty-one  years,  in  each 
public  free  school  district."     Const.,  Art.  Vm. 

It  is  true,  that  after  the  passage  of  the  act  of  December  1, 
1884,  a  resolution  was  adopted  by  the  petitioners,  whereby  it 
was  ordered  that  article  17  of  the  by-laws  of  the  school  be  al- 
tered, so  as  to  read:  that  "the  ages  of  children  admissible  into 
the  school-roll  be  from  five  to  twenty-one  years."  But  the  fact 
remains  that  the  boundaries  of  the  school  district  are  fixed  by 
the  trustees,  and  that  the  school  is  none  the  less  subject  to  their 
control. 

Other  points  of  difference  might  readily  be  mentioned,  but 
it  is  unnecessary  to  do  so.  Nor  is  the  case  affected  by  the  pro- 
visions in  the  act  of  1846,  requiring  the  county  commissioners 
to  contribute  to  the  support  of  Hall's  Free  School,  and  requiring 
the  trustees  to  report  annually  to  the  president  and  directors  of 
the  literary  fund.  The  character  of  the  school  was  not  altered 
by  those  requirements,  and,  moreover,  they  ceased  to  be  opera- 
tive upon  the  introduction  of  the  present  free  school  system. 

It  is  needless  to  inquire  whether  it  would  be  competent  for 
the  legislature  to  declare  this  school  a  part  of  the  public  free 
school  system,  and  to  appropriate  its  funds  accordingly.  It  is 
sufficient  to  say  that  no  such  attempt  has  been  made,  and  that 
by  an  act,  in  force  April  2,  1873,  it  was  expressly  enacted  that 
the  fiind  belonging  to  the  Aaron  Hall  Free  School  should  not  be 
subject  to,  nor  affected  in  any  manner  by,  the  provisions  of  sec- 
tion six  of  an  act,  approved  February  21,  1872,  vesting,  with 
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certain  qualifications,  in  the  school  boards  of  the  various  coun- 
ties of  the  state  all  donations  for  school  purposes  which  had 
theretofore  been  made,  or  which  might  thereafter  be  made,  by 
will,  deed,  or  otherwise.  Acts  1871-72,  p.  81,  et  seq,;  Acts 
1872-73,  p.  362.  The  latter  act,  it  seems,  was  passed  at  the  in- 
stance of  the  trustees  themselves,  who  since  that  time  have  con- 
tinued in  the  exclusive  and  undisturbed  control  of  the  school 
and  its  property. 

There  is  no  doubt  as  to  the  merits  of  the  school,  and  the 
benefits  resulting  from  its  operations  to  the  people  in  its  neigh- 
borhood. It  is  also  true  that  many  of  those  whose  children 
attend  it  are  tax-payers,  of  whom  school  taxes  are  annually  col- 
lected, which  go  to  the  support  of  other  schools.  But  these 
considerations  can  have  no  weight  in  determining  the  legal 
question  involved  in  the  present  case ;  that  must  be  determined 
with  reference  to  the  provisions  of  the  constitution  alone;  and 
as  in  our  judgment  the  act  in  question  is  repugnant  to  the  con- 
stitution, the  latter  must  prevail. 

The  subject  has  recently  been  considered  by  this  court,  and 
with  the  same  result,  in  the  case  of  the  Trustees  of  the  Normal 
School  V.  The  Auditors,  79  Va.  233.  Wliat  is  said  in  that  case 
is  conclusive  of  this,  and  the  rule  must  therefore  be  discharged. 

Mandamus  denied. 
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Yates  and  Ayres  v.  Robertson  &  Berkeley. 
May  7th,  1885. 

1.  Judgments — Relation  back— General  rule — Exceptions. — As  a  general 

rule,  a  judgment  rendered  at  any  time  during  a  term,  relates  back  to 
the  first  day  of  the  term,  as  if  rendered  then.  This,  however,  is  not 
always  so.  The  rule  does  not  apply  to  a  judgment  rendered  during  a 
term  in  a  case  which  was  in  such  a  condition  that  the  judgment  could 
not  have  been  rendered  on  the  first  day  of  the  term.  Coutts  v.  Walker^ 
2  Leigh,  on  p.  303,  top ;  Brown  v.  Hume^  16  Gratt.  on  p.  465. 

2.  Attorney  and  Cvmsx^i— Fees— Taxed— By  contract.— The  clerk  of  the 

court  cannot  tax  against  the  losing  party  in  a  suit,  other  than  the  fees 
prescribed  by  statute.  But  contracts,  express  or  implied,  between  at- 
torney and  client  for  fees,  are  not  limited  as  to  amount,  and  may  be 
enforced  as  other  contracts. 

3.  Idem — License. — A  client  cannot  refuse  to  pay  his  attorney  his  fees, 

though  that  attorney  be  practicing  without  license. 

4.  li>BM~^ Influencing  legislation — Bribing— Argument.— Section  6,  chapter 

5,  Criminal  Code  of  1878,  p.  295,  aims  at  the  offence  of  paying  money 
or  other  compensation  to  secure  the  passage  or  defeat  of  any  measure, 
and  was  doubtless  intended  to  apply  to  the  use  of  money  in  buying 
votes,  &c. ;  and  not  to  contracts  with  attorneys  for  purely  professional 
services,  such  as  drafting  petitions,  setting  forth  client's  claim,  taking 
testimony,  collecting  facts,  preparing  arguments,  oral  or  written,  ad» 
dresses  to  the  legislature  or  its  committee,  with  the  intention  to  reach 
its  reason  by  argument.  Hence  contracts  for  the  latter  purpose  are 
valid.     Trist  v.  Child,  21  Wall.  441. 

Error  to  judgment  of  circuit  court  of  Danville,  rendered  16th 
June,  1883,  in  an  action  of  assumpsit  then  therein  pending  be- 
tween H.  Robertson  and  L.  C.  Berkeley,  Jr.,  late  lawyers  and 
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partners  in  the  fimi  and  style  of  Robertson  &  Berkeley,  plain- 
tiffs, and  David  Ayres  and  Le%\ds  A.  Yates,  defendants.  The 
object  of  the  suit  was  to  recover  of  the  defendants  $750,  for 
services  rendered  to  them  by  the  plaintiffs  as  lawj^ers.  The 
judgment  was  for  that  sum  with  interest  from  13th  June,  1883, 
until  paid,  and  costs.  To  this  judgment  the  defendants  ob- 
tained from  one  of  the  judges  of  this  court  a  writ  of  error  and 
supersedeas,  'During  the  trial  the  defendants  offered,  but  the 
court  refused  to  give,  several  instructions,  and  they  excepted. 
The  instructions,  with  full  detail  of  all  the  facts  of  the  case, 
are  set  out  in  the  opinion  of  the  court. 

John  Lyon^  for  the  plaintiffs  in  error. 

•/.  P.  Harrison^  W,  W,  Gordon  and  Withers  ^  BarksdaUy  for 
the  defendants  in  error. 

Lacy,  J.,  delivered  the  opinion  of  the  court 

The  case  is  as  follows :  The  defendants  in  error,  attorneys-at- 
law,  instituted  suit  in  the  circuit  court  of  Danville,  agaiiist  the 
plaintiffs  in  error,  in  assumpsit,  to  recover  lawyers'  fees  of  $750. 

The  first  item  claimed  was  $500,  for  defending  the  defend- 
ants against  the  Commonwealth  of  Virginia,  as  sureties  on  the 
official  bond  of  Wm.  E.  Boisseau,  late  sergeant  of  Danville,  for 
$30,000,  in  the  circuit  court  of  Richmond,  Va.,  and  setting 
aside  a  prior  judgment,  and  making  deed  of  trust  from  said 
Boisseau  and  wife,  available  for  indemnity  of  said  sureties. 

The  second  was  a  fee  for  drawing  bill  for  the  relief  of  said 
sureties,  passed  by  the  legislature  of  Virginia,  and  advice  and 
services  in  aid  of  compromise  effected  with  the  state  in  satisfac- 
tion of  judgment  of  $30,000  against  said  sureties,  $250. 

The  defendants  plead  non-assumpsit.  A  special  jury,  free 
from  exception,  was  selected  and  sworn  in  the  case,  and  upon 
the  trial  rendered  a  verdict  for  the  plaintifls  for  the  sum  claimed, 
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upon  which  judgment  was  entered  accordingly.  Whereupon, 
the  plaintiffs  in  error  applied  for  and  obtained  a  writ  of  error 
and  supersedeas  from  this  court. 

The  first  assignment  of  error  here  is,  that  the  circuit  court 
refused  to  instruct  the  jury:  "That  under  the  laws  of  Virginia, 
a  judgment  rendered  during  the  term  of  a  court  relates  back 
to  the  first  day  of  the  term,  and  has  precedence  of  any  trust- 
deed  made  by  the  judgment  debtor  after  the  commencement  of 
the  term  and  before  the  date  of  the  judgment.'* 

It  is  true,  that  for  some  purposes  our  law  regards  the  whole 
term  of  a  court  as  one  day,  so  that  a  judgment  given  at  any 
time  during  a  term  relates  back  to  the  first  day  of  the  term,  as 
if  rendered  then.  This  is  not  always  so,  however.  The  prin- 
ciple does  not  apply  to  a  judgment  rendered  during  a  term  in 
a  case  which  was  in  such  a  condition  that  the  judgment  could 
not  have  been  rendered  on  the  first  day  of  the  term.  While 
this  will  oftener,  perhaps,  occur  in  equity  than  in  a  court  of  law, 
it  may,  nevertheless,  and  does  happen  in  a  common  law  case, 
under  circumstances  that  will  readily  suggest  themselves.  The 
judgment  may  be  by  confession  during  the  term,  in  which  case 
no  suit  had  been  instituted  on  the  first  day  of  the  term.  Or,  as 
it  did  happen  in  this  case,  the  judgment  may  be  upon  notices 
served  or  acknowledged  after  the  commencement  of  the  term, 
and  after  the  execution  of  the  trust-deed  in  question.  And, 
moreover,  by  express  agreement  between  the  parties  in  the  pro- 
ceedings in  question,  the  judgments  were  to  be  postponed  to 
the  trust-deed,  both  judgments  and  trust-deed  having  in  con- 
templation a  common  object,  to  subject  the  property  of  the 
principal  debtor  to  the  satisfaction  of  the  debt,  to  the  relief,  as 
far  as  it  would  go,  of  the  securities  on  his  official  bond  as  ser- 
geant. The  instruction  therefore  had  no  application  to  this 
case,  as  disclosed  by  the  evidence,  was  properly  refused,  and  we 
think  the  circuit  court  did  not  err  in  refusing  the  same.  MuL 
Assur.  Soc.  V.  Stanard,  4  Munf  539 ;  Coutfs  v.  Walker ^  2  Leigh, 
268,  276;    Withers  v.  Carter,  4  Gratt.  418;  Jams  v.  Myrick,  8 
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Gratt.  179;  Brotvn  v.  Hume,. 16  Gratt.  465;  1  Lorn.  Dig.  2ded. 
top  page  372,  373,  374,  and  note;  V.  C.  1873,  ch.  182,  sec.  6; 
Min.  Inst.  vol.  2d,  p.  271. 

The  second  assignment  of  error  here  is,  that  the  court  refiised 
to  instruct  the  jury,  '*that  in  the  absence  of  any  contract  be- 
tween an  attorney  and  his  client  about  what  amount  of  fee  he 
shall  receive  for  services  in  any  suit,  the  law  fixes  the  fee  of  such 
attorney  for  such  services  at  $2.50;  and  that  in  the  absence  of 
any  contract  between  an  attorney  and  his  client  respecting  the 
fee  such  attorney  shall  receive  for  services  in  any  suit,  the  law 
fixes  the  fee  of  such  attorney,  for  such  services,  at  $2.50:" 
and  giving  in  lieu  thereof  the  following:  "The  court  in- 
structs the  jury,  that  if  they  believe  from  the  evidence  that  the 
defendants  employed  the  plaintifts  to  represent  them  in  getting 
the  judgments  against  Wm.  E.  Boisseau  in  favor  of  the  Com- 
monwealth set  aside,  and  to  advise  them,  and  do  such  other  acts 
as  might  be  necessary  to  protect  their  interest  a«  against  said 
claims,  and  it  was  understood  between  the  parties  that  plaintiffe 
should  receive  compensation  for  such  services,  though  the 
amount  of  compensation  was  not  fixed ;  and  that  the  plaintiffs, 
in  pursuance  of  such  employment,  performed  the  service  men- 
tioned in  their  declaration  and  account  filed;  then  the  plaintiflfe 
are  entitled  to  recover  what  such  servnces.were  reasonably  worth, 
of  such  of  the  defendants  as  so  employed  them." 

The  ground  of  this  exception  is,  that  by  section  11,  chapter 
160,  of  the  Code  of  1873,  the  fee  of  an  attorney  is  fixed  and 
limited  to  the  amount  which  the  clerk  is  authorized  to  tax 
in  the  bill  of  costs  in  any  suit;  and  that  by  section  13  of 
chai)ter  181  of  the  Code,  such  fee  in  this  cause  so  authorized  to 
be  taxed  is  $2.50. 

Section  11,  chapter  160,  supra,  does  provide  for  such  a  fee; 
but  the  section  further  provides: 

*'But  any  contract  made  with  an  attorney  for  other  or  higher 
fees,  shall  be  valid,  and  may  be  enforced  in  like  maimer  with 
any  other  contract.'* 
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Under  the  14th  and  15th  sections  of  chapter  76,  Code  1819, 
volume  Ist,  the  lawyers  of  the  commonwealth  were  limited  to 
fees  provided  for  in  the  said  14th  section ;  the  15th  section  pro- 
viding that  no  lawyer,  in  any  suit  to  be  brought  for  his  fees  or 
services,  shall  recover  more  than  the  fees  so  provided,  notwith- 
standing any  agreement,  contract  or  obligation  made  or  entered 
into  by  the  party  against  whom  such  suit  shall  be  brought;  re- 
taining from  the  older  acts  of  1761,  chapter  3,  sections  11  and 
12,  of  edition  of  1769,  and  chapter  71,  section  12,  of  editions 
of  1794,  1803  and  1814,  the  provision,  "If  such  agreement, 
contract  or  obligation  shall  have  been  entered  into  before  the 
suit  or  suits  in  which  such  fees  shall  have  accrued,  or  services 
been  rendered,  were  finally  determined;''  which  provisions 
were  in  force  from  January  Ist,  1820.  The  legislature,  how- 
ever, January  2nd,  1840,  repealed  this  pro\nsion  of  the  law,  and 
enacted  the  provision,  cited  supra^  as  part  of  section  11,  chapter 
160,  of  the  Code:  "But  any  contract  made  with  an  attorney  for 
other  or  higher  fees  shall  be  valid,  and  may  be  enforced  in  like 
manner  with  any  other  contract;"  which  provision  appears  in 
the  Code  of  1849,  and  is  the  law,  as  we  have  seen  in  the  present 
Code. 

In  arriving  at  the  true  construction  to  be  given  to  this  pro- 
vision of  the  law,  as  found  in  the  11th  section  of  chapter  160, 
we  may  observe  the  striking  contrast  between  the  severe  restric- 
tion to  be  found  in  the  15th  section  of  chapter  76  of  the  Code 
of  1819,  and  the  entire  absence  of  all  restriction  in  the  present 
law.  The  policy  of  the  law  as  to  the  lawyers,  appears  to  be 
erdirely  changed,  and  they  are  left  free  to  conduct  their  business 
transactions  with  their  fellowmen  upon  the  same  basis  as  other 
citizens;  they  and  those  dealing  with  them  to  be  mutually 
bound  by  their  contracts,  express  or  implied.  Mr.  Minor,  speak- 
ing upon  this  subject,  says: 

"  In  respect  to  the  compensation  of  attorneys,  the  policy  so 
long  and  so  vainly  persisted  in  of  prescribing  and  limiting  their 
fees,  was  abandoned  at  the  re^^sal  of  1849,  so  that  since  that 
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period  an  attorney  may  make  any  contract  for  fees  with  his 
client,  and  it  will  be  valid,  and  may  be  enforced  like  other  con- 
tracts (citing  section  11,  chapter  160,  Code  1873);  nor  does  it 
seem  to  be  material  whether  the  contract  is  express  or  implied^ 
so  that  if  no  contract  be  proved,  the  attorney  will  be  entitled  to 
receive  a  fair  and  adequate  compensation  for  his  serN^ces.  It 
should  be  observed,  however,  that  the  clerk  is  not  authorized  to 
tax  against  the  losing  party  any  other  attorney's  fee  (whatever 
the  successful  adversary  may  have  actually  paid),  than  the  very 
inconsiderable  sums  prescribed  by  law,  in  most  cases  not  to  ex- 
ceed $2.50  in  a  court  of  law,"  &c.     4  Minor's  lusts.  177. 

And  it  may  be  further  said,  that  this  is  taxed  only  on  one 
side,  to  be  paid  to  the  winning  side,  and  nothing  is  provided  as 
to  the  attorney's  fee  on  the  other  side.  Under  the  construction 
contended  for  by  the  plaintiffs  in  error,  what  is  the  fee  to  be 
paid  to  the  attorney  on  the  losing  side?  The  law  makes  no  pro- 
vision for  it  whatever;  it  is  left  to  depend  upon  contract.  And 
this  fee,  fixed  and  provided  in  the  statute,  is  intended  for  cost, 
to  recompense  the  party  to  the  cause  for  his  outlay,  &c.,  and  is 
in  no  wise  intended  by  the  law-makers  to  limit  the  fee  of  a  law- 
yer, as  between  him  and  his  client,  which  is  expressly  left  to 
depend  upon  contract  between  the  parties,  which,  like  contracts 
growing  up  in  the  transactions  of  other  citizens  of  the  common- 
wealth, may  be  either  express  or  implied.  It  follows  that  the 
circuit  court  properly  instructed  the  jury  on  this  subject,  and 
this  exception  muv**t  be  overruled. 

The  next  exception  to  be  considered  is,  the  refusal  of  the 
court  to  instruct  the  jury,  "That  if  they  believe  from  the  e\'i- 
dence  in  this  cause  that  any  portion  of  the  sum  sued  for  in  this 
action  is  for  fees,  reward,  or  compensation  to  the  plaintiffs  for 
api)earing  before  any  committee  of  either  branch  of  the  general 
assembly,  and  speaking,  writing  or  printing,  or  using  before 
*  them  any  argument  for  or  against  any  measure  or  proposition 
to  be  passed  upon  by  the  general  assembly,  then  they  must  find 
for  the  defendants,  as  to  such  poiidon  of  the  sum  claimed  by  the 
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plaintiffs;  unless  the  jury  shall  also  believe,  from  the  evidence, 
that  the  plaintiflfe  at  the  time  of  so  appearing,  &c.,  hefore  such 
committee,  &c.,  had  paid  the  license  tax  of  $100,  pro\nded  for 
in  section  94,  chapter  239,  pages  311  and  312,  Acts  1874-1875;" 
and  the  action  of  the  court  in  instructing  the  jurj',  "If  the 
jury  believe  from  the  evidence  that  the  defendants,  or  some  of 
them,  employed  the  plaintiffs  to  advise  them  as  to  the  best  time 
and  mode,  and  then  to  assist  them  in  obtaining  the  passage  of 
an  act  of  the  legislature  for  their  relief,  as  sureties  of  the  said 
William  E.  Boisseau,  sergeant  of  the  town  of  Danville,  and 
promised  them*  compensation  for  their  advice  and  ser\dces  in  so 
doing,  and  that  the  plaintiffs  did  so  advise,  and  did  prei>are  a 
bill  for  the  relief  of  said  sureties,  and  did  cause  the  said  bill  to 
be  introduced  into  the  legislatin-e  of  Virginia,  and  did  prepare 
a  brief  statement  of  the  facts  and  grounds  upon  which  the  re- 
lief was  prayed  for,  and  cause  the  said  brief  or  statement  to  be 
put  into  the  hands  of  the  chairman  of  the  committee  of  the 
legislature,  and  other  leading  members  thereof,  so  as  to  inform 
them,  and  through  them  the  legislature,  of  the  said  facts  and 
grounds,  such  action  and  services  of  the  plaintiff's  are  not  for- 
bidden by  law,  and  for  such  advice  and  services  so  rendered, 
the  plaintiffs  are  entitled  to  recover  in  this  action  a  reasonable 
compensation  against  such  of  the  defendants  as  so  employed  the 
plaintiffs." 

The  court  further  instructed  the  jury,  "  That  the  law  of  Vir- 
ginia makes  it  a  misdemeanor  for  any  person  to  pay  or  receive 
money,  or  other  compensation,  directly  or  indirectly,  for  the 
purpose  of  securing  the  passage  or  defeat  of  any  measure  by 
the  general  assembly;  and  if  they  believe  from  the. evidence 
that  any  part  of  the  claim  made  in  this  suit  is  for  compensation 
for  such  services,  that  the  plaintiffs  cannot  recover  such  por- 
tion." This  last  instruction  being  given  by  consent  of  both 
sides,  and  not  excepted  to  by  either. 

The  question  raised  by  this  exception  is  the  refusal  of  the 

court  to  instruct  the  jury  that  the  attorney  could  not  recover 
Vol.  lxxx — ^61 
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any  compensation  for  appearing  before  any  committee  of  the 
legislature,  as  such,  in  advocacy  of  the  rights  or  interests  of  his 
client,  unless  he  had  paid  the  license  tax  required  by  law  of 
$100. 

In  the  first  place,  it  is  not  discernible  from  the  record  tliat 
the  plaintiffs  did  appear  before  any  committee  of  the  legislature 
concerning  this  business,  or  that  any  evidence  wa8  introduced 
on  either  side  tending  to  prove  such  appearance.  To  appear  in 
advocacy  of  any  measiire  before  a  committee  of  the  legislature, 
as  retained  counsel,  is  a  i>rivilege  for  which  a  license  tax  is 
required  by  law;  to  so  appear  without  paying  the  recpiired 
license  tax  is  a  misdemeanor,  for  which  the  statute  jirescribes 
a  penalty;  but  the  loss  of  the  value  of  the  services  is  not  the 
prescribed  penalty,  and  such  i)enalty  as  is  prescribed  is  not  to 
be  enforced  in  this  suit,  nor  in  the  forum  where  this  suit  was 
tried.  If  these  lawyers  had  practiced  their  profession  without 
a  license,  either  in  the  circuit  court  of  Kichmond  or  before  the 
conmiittees  of  the  legislature,  they  would  have  violated  tlie 
revenue  laws  of  this  commonwealth,  and  been  liable  to  prose- 
cution thereunder  therefor;  but  their  clients  cannot  on  thnt  ac- 
count refiise  to  pay  them  their  fees.  No  such  punishment  or 
penalty  is  prescribed  for  this  violation  of  the  statute,  and  an 
offence  which  is  punishable  by  statute,  can  be  punished  in  no 
other  way  than  that  pres(*ribed  by  the  statute.  It  is  a  general 
rule,  that  a  contract  founded  on  an  act  forbidden  by  statute 
under  a  penalty,  is  void,  but  it  does  not  necessarily  follow  that 
the  unlawfulness  of  the  act  was  meant  by  the  legislature  to 
avoid  a  contract  made  in  consideration  of  it.  See  Middleton  v. 
Arnolds,  13  Gratt.  489;  Niemet/er  v.  WrigJit^  75  Va.  p.  243,  opin- 
ion of  Burks,  J.,  and  the  authorities  therein  cited.  But  in  this 
case  there  is  no  claim  that  the  plaintiffs  appeared  before  a  com- 
mittee, nor,  except  so  far  as  thus  suggested,  that  the  license  fee 
required  by  law  had  not  been  paid.  See  also  Lesier  and  wife  v. 
Howard  Bank,  33  Md.  558;  3d  Amer.  Kej).  211. 

As  to  the  instruction  sriven  in  lieu  of  the  instruction  so  re- 
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jected,  set  forth  above,  it  would  seem  that  the  6th  section  of 
chapter  5  of  the  Criminal  Code,  Acts  1877-78,  p.  295,  which 
provides  that,  '*Any  person  who  shall  pay  or  receive  money,  or 
other  compensation,  directly  or  indirectly,  for  the  pui-pose  of 
securing  the  pavssage  or  defeat  of  any  measure  by  the  general 
assembly  of  this  state,  shall  be  guilty  of  a  misdemeanor,  and  if 
convicted  thereof,  shall  be  punished  by  confinement  in  jail  not 
exceeding  twelve  months,  and  by  fine  not  exceeding  $5,000," 
could  not  have  been  intended  to  apply  to  the  compensation  re- 
ceived by  attorneys  serving  their  clients  as  such  before  the 
legislature,  in  mattei'S  where  their  interests  are  involved.  For 
by  the  terms  of  the  law  such  attorneys  are  allowed  to  practice 
in  such  case,  upon  the  payment  of  a  license  tax.  The  penalty 
prescribed  would  indicate  that  the  offence  aimed  at  was  highly 
penal.  "Pay  money  or  other  compensation"  for  "the  purpose 
of  securing  the  passage  or  defeat  of  any  measure,"  was  doubt- 
less intended  to  apply  to  the  use  of  money  in  the  line  of  bribery 
and  corruption,  debauching  the  members,  or  buying  votes.  It 
cannot  reasonably  be  held  to  refer  to  honest  and  honorable  ser- 
vice rendered  by  a  lawyer  for  a  client,  .igainst  whom  the  com- 
monwealth has  a  demand  growing  out  of  the  collection  of  her 
revenue. 

But  however  that  may  be,  in  this  case  the  court  instructed 
the  jury  on  this  subject  in  the  language  of  the  statute,  to  which 
there  was  no  objection  on  either  side.  The  services  defined 
and  set  forth  in  the  sixth  instruction  given  by  the  court,  would 
seem  to  be  legal  and  proper,  and  not  in  violation  in  any  way  of 
the  law.  To  prepare  a  bill,  adWse  their  clients  as  to  the  best 
time  and  mode,  and  to  assist  them  in  obtaining  the  passage  of 
a  bill  for  their  relief,  and  to  prepare  a  brief  statement  of  the 
facts  and  grounds  upon  which  the  relief  was  prayed  for,  and 
cause  the  same  to  be  put  in  the  hands  of  the  chairman  of  a 
committee  and  other  leading  members,  to  inform  them,  and 
through  them  the  legislature,  of  the  said  facts  and  grounds, 
&c.,  could  not  reasonably  be  held  to  come  under  a  statute  which 
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forbids  the  use  of  money  in  procuring  or  defeating  legislation, 
under  a  penalty  of  twelve  months  imprisonment  and  a  fine  of 
$5,000.  It  is  a  rule  of  the  common  law,  of  universal  applica- 
tion, that  where  a  contract  is  tainted  with  immorality,  or  is 
against  the  maxims  of  sound  public  policy,  as  to  the  considera- 
tion of  the  thing  to  be  done,  no  alleged  right  founded  ui)on  it 
can  be  enforced  in  a  court  of  justice.  Marshall  v.  i?.  iZ.  Cb., 
16th  Howard,  314,  and  cases  cited. 

But,  as  was  said  by  the  Supreme  Court  of  the  United  States, 
in  the  case  of  Trist  v.  ChibU  21  Wall.  441,  decided  March  22, 
I875 — *'  We  entei'tain  no  doubt  that  in  such  cases,  as  under  all 
other  circumstances,  an  agreement,  express  or  implied,  for  such 
professional  services,  is  valid.  Within  this  category  are  in- 
cluded drafting  the  petition  to  set  forth  the  claim,  attending  to  the 
taking  of  testimony,  collecting  tacts,  preparing  arguments,  and 
submitting  them  orally  or  in  writing  to  a  committee,  or  other 
proper  authority,  and  other  services  of  like  chara<?ter.  All 
these  things  are  intended  to  reach  only  the  reason  of  those 
sought  to  be  influenced.  They  rest  on  the  same  principle  of 
ethics  as  professional  services  rendered  in  a  court  of  Justice,  and 
are  no  more  exceptionable." 

We  think  the  circuit  court  did  not  err  in  giving  the  said  sixth 
instruction,  and  the  exception  upon  that  ground  must  be  over- 
ruled. 

This  covers  all  the  exceptions  rained  in  this  court. 

The  facts  proved  are  not  certified,  nor  is  there  a  statement  of 
the  evidence  in  the  record.  The  verdict  and  judgment  cannot 
be  reviewed  upon  the  merits,  but  upon  the  questions  of  law 
raised  by  the  exceptions.  For  the  foregoing  reasons,  we  are  of 
opinion  to  aflfirm  the  judgment  of  the  circuit  court  of  Dan\'ille. 

Judgment  affirmed. 
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Blair,  Attorney-General,  v.  Marye,  Auditor. 
May  7th,  1885. 

1.  Constitutional  Officers — Attorney-  General —  Compensation,  —  By 

section  8,  article  6,  state  constitution,  the  election  and  commissioning 
of  an  attorney-general  is  provided  for,  and  it  is  directed  that  he  shall 
perform  such  duties  and  receive  such  compensation  as  the  law  may 
prescribe.  It  is  not  within  the  power  of  the  legislature  itself  to  with- 
hold from  bim  the  salary  which  is  prescribed  by  law,  nor  to  delegate 
such  power  to  the  auditor. 

2.  Idem — Idem — Idem — Offset, — The  salary  of  the  attorney-general  is  of 

constitutional  grant,  and  of  public  official  right,  and  the  doctrine  of 
offset  cannot  be  applied  to  it.  It  is  not  liable  to  attachment,  to  gar- 
nishment, nor  to  assignment  in  bankruptcy,  and  upon  principles  of 
public  policy,  it  has  absolute  immunity  from  detention  for  debt  or  coun- 
ter claims. 

3.  Idem — Withholding  salaries. — The  act  of  assembly  passed  November 

24th,  1884,  Acts  (extra  session)  1884,  page  90,  requiring  the  auditor  to 
withhold  the  salary  of  any  officer  who  is  indebted  to  the  state  for  money 
collected  by  him,  or  improperly  drawn  by  him  dunng  his  term  of  office, 
until  the  default  is  made  good,  is  unconstitutional  and  void,  so  far  as  it 
affects  constitutional  officers. 

4.  Idem — Idem— Remedy, — The  officer^s  remedy  for  the  withholdmg  of  the 

salary  attached  to  his  office,  is  by  mandamus. 

Upon  petition  of  F.  S.  Blair,  attorney-general  for  four  years, 
commencing  January  let,  1882,  aeking  for  a  writ  of  mandarniis 
to  compel  Morton  Marje,  auditor  of  public  accounts,  to  pay  to 
petitioner  the  sum  of  S833.33J,  due  him  at  the  date  of  his  peti- 
tion, as  his  compensation  prescribed  by  law,  and  for  the  payment 
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whereof  the  general  assenihly  had  made  appropriation  for  the 
months  of  November  and  December,  1884,  and  of  January  and 
February,  1885,  which  petitioner  had  demanded,  but  which 
said  auditor  refused  to  pay.  To  a  rule  nisi  served  on  said 
Marye  the  latter  demurred,  and  answered  the  petition.  In  his 
answer,  he  set  up  that  the  petitioner  had,  during  his  term  of 
office,  drawn  without  authority  of  law,  the  sum  of  $5412.87 
from  the  treasury,  whereof  nothing  had  been  repaid,. and  that 
the  petitioner,  by  the  act  of  24th  Xovember,  1884,  could  not 
receive  any  salary  until  said  sum  so  overdrawn  had  been  re- 
paid. To  this  answer,  the  petitioner  demurred  and  replied. 
The  details  are  set  forth  in  the  opinion. 

John  H.  Gnu  and  W.  W,  Fkld^  for  the  petitioner. 

W.  R.  Meredith y  for  the  respondent. 

Fauntleroy,  J.,  delivered  the  opinion  of  the  court. 

Upon  the  petition  of  F.  S.  Blair,  attorney-general  of  Vir- 
ginia, representing  that,  at  the  regular  election  held  on  the 
fourth  Thursday  in  Xovember,  1881,  he  was  duly  elected  to  the 
office  of  attorney-general  of  the  state  of  Virginia:  that  he  has 
been  duly  commissioned,  and  has  qualified  as  such  in  accord- 
ance with  the  constitution  and  laws  of  Virginia;  that  he  has 
entered  u])on  the  discharge  of  his  official  duties  aw  such  attor- 
ney-general ;  that  his  t<?rm  of  office  commenced  on  the  Ist  day 
of  January,  1882,  and  continues  until  81st  of  December,  1885; 
that  he  is  a  constitutional  officer,  made  such  by  Article  VI,  sec- 
tion 8,  of  the  constitution  of  the  state;  that  the  constitution  pro- 
vides that  he  shall  receive  such  compensation  as  may  be  pre- 
scribed by  law;  that  at  the  time  of  his  qualification  his  com- 
pensation a«  such  attorney-general  prescribed  by  law  was 
$2500  per  annum;  that  it  was  payable  annually;  that  the  gen- 
eral assembly  by  its  appropriation  bill  of  the  public  revenue 
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for  the  fiscal  years  of  1884  and  1885,  appropriated  and  set  apart 
the  said  sum  of  $2500  for  his  compensation ;  that  the  attorney- 
general  is  peculiarly  a  constitutional  oflficer;  that  there  is  now 
due  to  him  his  salary  for  the  months  of  November  and  Decem- 
ber 1884,  and  January  and  February,  1885,  amounting  to 
$833.33J;  that  he  made  application  to  the  auditor  of  public 
accounts  of  the  state  of  Virginia,  whose  duty  it  is,  by  law,  to 
issue  his  warrant  on  the  treasurer  of  the  state  for  the  pay- 
ment of  his  said  salary;  yet  the  said  auditor  refused  and  still 
refuses  to  issue  his  warrant  on  the  treasurer  for  the  payment 
of  the  same,  or  any  part  thereof;  it  was  ordered  by  this  court 
on  the  10th  day  of  March,  1885,  that  Morton  Marye,  auditor  of 
public  accounts  of  the  state  of  Virginia,  do  appear  here  on  the 
17th  of  March,  1885,  and  show  cause,  if  any  he  can,  why  the 
commonwealth's  writ  of  mandamus  should  not  be  awarded  to 
the  petitioner,  to  compel  the  said  auditor  to  issue  his  warrant 
on  the  treasurer  of  Virginia,  to  pay  his  said  salary  to  petitioner, 
for  the  months  of  Xovember  and  December,  1884,  and  January 
and  February,  1885,  with  interest  thereon  from  the  date  of  its 
unlawful  detention ;  and  for  the  payment  of  such  future  salary 
as  shall  become  due  and  payable  to  petitioner  as  said  attorney- 
general  until  the  expiration  of  his  said  term  of  office. 

To  this  rule  the  said  auditor  of  public  ac':;ounts,  Morton 
Marye,  made  return,  admitting  the  due  election  and  qualifica- 
tion of  the  petitioner,  aB  attorney-general  of  Virginia,  and  that 
the  compensation  prescribed  by  law  for  the  said  officer  is  $2500 
per  annum,  payable  monthly;  that  the  general  assembly  has 
appropriated  the  said  sum  for  the  salary  of  the  said  attorney- 
general  for  the  years  1884  and  1885,  respectively;  and  admitting 
that  he  had  refused  to  draw  his  warrant  for  petitioner's  salary, 
as  claimed,  for  the  months  of  November  and  December,  1884, 
and  for  January  and  February,  1885 ;  and  that  he  so  withholds 
the  said  salary,  by  virtue  of  an  act  of  the  general  assembly, 
passed  November  24th,  1884,  making  it  unlawful  for  the  audi- 
tor of  public  accounts  to  issue  his  warrant  to  petitioner  for  his 
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said  salary  until  the  said  petitioner  shall  have  made  good  to  the 
state  the  sum  of  $5412.87,  which  the  special  committee  of  the 
house  of  delegates  appointed  to  enquire  what  sums  have  been 
drawn  from  the  treasury  by  the  attorney-general,  F.  S.  Blair, 
other  than  his  salary,  reported  overdrawn  by  him,  and  due  the 
state.  To  this  return  by  the  said  auditor  of  public  accounts,  the 
petitioner  demurred;  and  in  said  demurrer  the  said  auditor 
joined,  and  to  said  return  the  petitioner  made  replication,  in 
which  he  replied,  that  the  said  return  was  not  only  insufficient 
in  law,  but  that,  in  point  of  fact,  there  is  no  indebtedness  on 
his  part  to  the  state,  and  no  report  to  that  effect  from  the  said 
special  committee  of  three;  that  the  said  committee  did  sit  for 
several  days,  and  took  proof  in  said  regard,  and  failing  to  agree, 
two  reports  were  made  from  said  committee — a  majority  report, 
relied  on  by  the  auditor,  claiming  an  indebtedness  against  the 
•petitioner,  while  the  minority  report,  which  is  filed  with  the  re- 
plication, shows  there  is  no  such  indebtedness,  and  that  peti- 
tioner had  not  been  paid  any  moneys  which  he  wae  not  entitled 
to  receive  by  law,  and  upon  the  warrant  of  the  auditor  of  public 
accounts;  that  these  two  reports  from  this  special  committee  of 
investigation  were  returned  to  the  house  of  delegates,  and  were 
not  approved  or  acted  upon  by  the  said  house  of  delegates, 
which  alone  had  ordered  the  investigation ;  and  that  the  general 
assembly  adjourned  sii)e  die  on  December  1st,  1884,  nearly  two 
weeks  after  said  reports  had  been  made,  without  any  action  upon 
them  whatever;  that  the  powers  and  existence  of  the  said  spe- 
cial committee  of  three,  terminated  with  the  final  luljournment 
of  the  house  appointing  it;  and  that  the  said  majority  report, 
relie<l  on  by  the  auditor,  became  ipso  faxito  null  and  void,  and  of 
no  effect  whatever;  and  that  the  non-action  of  the  legislature 
upon  the  elaborate  investigation  and  voluminous  evidence  taken 
and  reported  in  the  premises,  affords  strong  presumption  that 
there  is  no  indebtedness  on  the  part  of  the  petitioner  to  the 
state,  and  no  reason  for  any  action  in  the  matter.  Upon  these 
pleadings  and  facts  presented  in  the  record,  this  court  has  now 
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to  test  the  legality  of  the  action  of  the  auditor  in  withholding 
the  salary  of  a  constitutional  officer  of  the  state  government  of 
Virginia,  for  an  assumed  indebtedness,  under  and  by  authority 
of  the  act  of  the  general  assembly,  found  on  page  90  of  the  Acts 
of  the  last  of  the  extra  sessions  of  1884,  entitled  "  an  act  to 
provide  for  securing  to  the  state  money  due  to  it  by  any  of  its 
officers." 

Section  I.  enacts,  "  that  whenever  any  officer  of  the  state  is 
indebted  to  the  state  for  money  collected  by  him,  or  improperly 
drawn  by  him,  or  upon  his  order,  from  the  public  treasury 
during  his  term  of  office,  and  after  demand  for  the  same  by  the 
auditor,  continues  in  default  in  the  payment  of  the  same,  it  shall 
not  be  lawful  for  the  auditor  to  issue  to  the  said  officer  a  war- 
rant for,  nor  for  the  treasurer  to  pay,  any  part  of  the  salary  due 
or  to  become  due  to  such  officer,  until  he  shall  make  good  his 
default.  The  officer  whose  salary  is  thus  withheld,  may,  how- 
ever, file  his  petition  in  the  circuit  court  of  Richmond  citj', 
making  the  auditor  a  party  thereto,  and  praying  the  payment 
of  his  salary.  The  auditor  shall  make  answer  to  this  petition, 
and  the  proceedings  shall  be  conducted  a^  a  suit  in  chancery  is 
conducted,  except  that  there  need  be  no  proceeding  at  rules. 
Upon  the  proof  taken  and  read  in  the  cause,  the  court  shall  de- 
cide the  fact  of  indebtedness,  and  the  right  of  the  officer  to 
draw  his  salaiy,  or  the  right  of  the  state  to  credit  the  same 
upon  the  indebtedness  of  the  officer,  and  a  judgment  may  also 
be  rendered  against  the  officer  for  any  indebtedness  that  may 
exist  in  excess  of  the  amount  of  the  salary  then  due,  and  for 
the  application  by  the  state  of  such  salarv  as  may  thereafter  ac- 
crue to  the  payment  of  the  debt."         *         *         * 

Applying  to  this  act  of  the  general  assembly  the  touchstone 
of  the  constitution  of  Virginia,  we  find,  that  in  its  express 
terms,  as  well  as  in  ita  practical  operation,  it  contravenes  one 
of  those  great  and  sacred  rights  which  "  do  pertain  to  the  good 
people  of  Virginia,  and  their  posterity,  as  the  basis  and  founda- 
tion of  government."  Article  I.,  section  13,  of  the  constitution 
Vol.  lxxx — 62 
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of  Viririnia  declares,  *'  that  in  controversies  respecting  prop- 
erty, and  in  suits  between  man  and  man,  the  trial  by  jury  is 
preferal)le  to  any  other,  and  ought  to  be  held  sacred." 

The  act  under  review,  after  putting  the  salary  and  constitu- 
tional conii)cnsation  of  auA'^nd  every  constitutional  officer  of 
the  state,  at  the  good  or  ill-will  of  a  ministerial  basement  offi- 
cer, whose  tenure  of  office  is,  ev\»rv  two  years,  dominated  by  a 
casual  majority  of  the  legislature,  ])ermits  the  officer  whose 
salary  is  thus  withheld,  to  tile  his  petition  in  the  circuit  court 
of  Richmond  city;  and  imperatively  commands,  that  -'the  pro- 
ceedings shall  be  conducted  as  a  suit  in  chancery  is  conducted^ 
except  that  there  need  be  no  proceeding  at  rules."  A  suit  in 
chanciTy  is  conducted  (even  where  delay  is  not  designed,  nor 
is  an  object,)  by  all  the  intricacies  of  systematic  pleadings  and 
proofs,  and  arguments,  and  submission  to  and  consideration  by 
the  court,  without  a  Jun/ — unless  the  chancellor  may  need  and 
choose  to  order  the  intervention  of  one  to  aid  and  infonn  bis 
judgment  and  conscience.  It  matters  not  that  the  petitioner 
mat/  ask  for,  and  probably  obtain,  a  jury,  from  a  considerate 
and  conscientious  judge;  under  the  express  nmndate  of  this 
act,  his  absolute  and  constitutionally  guaranteed  right  to  rfe- 
i/Hdh/  a  jury,  is  taken  away;  and  hangs  upon  the  permission  or 
refusal  of  the  judge.  The  best  and  the  purest  judges — like  all 
other  men — pass  away;  and  their  high  places  may  be,  as  his- 
torically once  in  the  English  judiciary,  tilled  by  the  versatile 
minions  of  power,  and  the  j>liant  partizans  of  dominant  faction; 
and  the  evil  portents  of  the  day  admonish  us  that  history  re- 
peats itself. 

The  office  of  attorney-general  of  Virginia,  is  of  ronsiltaiional 
creation,  and  not  of  hf/i^htlre  enactment;  and  the  salary  of  the 
office,  though  left  to  be  tixed  and  appropriated  by  law,  is  within 
the  express  protection  of  the  constitution.  By  Article  VI,  sec- 
tion 8,  under  the  hea<l  of  the  judiciary  department,  of  the  consti- 
tution of  Virginia,  it  is  provided,  ''At  every  election  of  a  gov- 
ernor, an  attorney-general  shall  be  elected  by  the  qualified  vot- 
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era  of  this  commonwealth.  He  shall  be  commissioned  by  the 
governor,  perform  such  duties  and  receive  such  compensation 
as  may  be  prescribed  by  law,  and  shall  be  removable  in  the 
manner  prescribed  for  the  removal  of  judges."  The  office, 
with  it8  constitutional  requirements  for  compensation,  is  vested 
in  the  attorney-general  elected  by  the  people  for  a  term  of  four 
years.  It  is  not  founded  on  contract,  but  on  constitutional 
grant,  which  implies  a  prohibition  of  legislative  authority  to 
withhold  the  salarj^  of  the  office  which  has  been  "  prescribed 
by  law."  In  the  case  of  Foster  v.  Jones^  79  Va.  642,  Judge  Hin* 
ton,  speaking  for  this  court,  says:  "We  think  it  may  fairly  be 
assumed  in  the  outset  to  be  an  undeniable  proposition,  that  the 
two  branches  of  the  legislature,  as  the  directrepresentativesof  the 
people,  have  the  right,  when  no  restrictions  have  been  imposed 
upon  them,  either  in  express  tenns,  or  by  necessary  imi)lication, 
by  the  constitution,  to  create  and  abolish  offices  accordingly  as 
they  may  regard  them  as  necessary  or  superfluous.  And  that 
they  may  also,  under  like  circumstances,  deprive  the  offieei*s  of 
their  salaries,  either  directly  by  removing  them  from  office,  or 
indirectly  by  so  changing  the  organization  of  the  departments 
to  which  they  are  attached  as  to  leave  them  without  a  place* 
But,  of  course,  this  power  in*the  legislature  cannot  be  construed 
to  extend  to  any  of  the  various  classes  of  officers  which  are 
known  as  constitutional  officers."  (Lori/tf/  v.  Auditor^  76  Va. 
942;  Commonwealth  v.  Gamble,  62  Penn.  St.  Reps.  343:  Fhtcher 
V.  Peck,  6  Cranch,  87.)  The  legislature  must  prescribe  some 
compensation  to  the  attorney-general;  and  when  prescribed 
and  fixed  by  law,  the  behest  of  the  constitution  is  that  he 
"'shafi  receive  such  compensation  as  may  be  prescribed  by 
law."  It  is  not  within  the  power  of  the  legislature  to  with* 
hold  it;  and  a  fortmdy  they  cannot  depute  such  a  power  to  the 
auditor.  To  allow  such  a  })Ower  would  be  to  annul  the  will  ol 
the  people  expressed  in  the  constitution,  and  to  place  the  organ- 
ized existence  and  integrity  of  the  constitutional  government 
of  the  state  at  the  feet  and  caprice  of  revolutionary  domination 
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and  party  supremacy  in  the  legislative  department  of  the  gov- 
ernment. If,  thus,  they  can  withhold  the  salary  of  one  consti- 
tutional officer,  according  to  the  disposition  of  the  legislature 
or  auditor  towards  him,  they  can  make  the  t^imre  of  all  the 
fimctionaries  of  the  government,  executive  and  judmal^  depend, 
absolutely  and  abjectly^  upon  their  will  and  humor,  and  stop  the 
wheels  of  government  at  the  bidding  of  passion,  prejudice  or 
party.  Vide  S>rann  v.  Buck^  40  Miss.  302;  Peopk  v.  Bangs,  23 
111.  527;  People  v.  Gary,  6  Cowan,  642;  MeCuUow's  q^^^,  1 
Cowan,  550;  State  v,  Menmore^  14  Wis.  163.  The  authorities 
all  recognize  and  establish  the  doctrine,  that  a  constitutional 
office  is  beyond  the  reach  or  control  of  legislative  authority,  ex- 
cept in  the  manner  and  to  the  extent  expressed  in  the  constitu- 
tion ;  and  that  where  a  salary  or  compensation  is  provided  by 
the  constitution,  it  is  an  incident  to  the  verj-  office  itself,  and 
cannot  be  detached  from  it.  The  right  to  the  salary  follows 
the  office,  as  shadow  follows  the  substance.  Baxter  v.  Brooks, 
29  Ark.  201;  People  \\  TY^rA/a//,  30  Bar.  193  and  359;  Onrdifi 
V.  Iltfff,  10  Ind.  86;  Doisey  v.  Smythe,  23  Cal.  23;  Stratto^}  v. 
Dalton,  23  Cal.  51;  State  v.  Menmore,  14  Wis.  172;  Chrroll  v. 
Siebentkolder,  37  Cal.  195. 

In  the  State  v.  Steele,  57  Texas,  204,  it  was  decided  that  the 
legislature  itself,  has  no  power  to  refuse  to  pay  the  salary  of  a 
constitutional  officer,  where  the  constitution  directs  the  legisla- 
ture to  fix  the  salary. 

The  cjise  oi'  Fant  v.  Gihhs^  54  Miss.,  was  a  ca>se  where  district 
attorney  Fant  compelled  the  auditor  (Gibbs),  by  rnandaimis^  to 
issue  a  warrant  on  the  state  treasury  for  a  month's  salary,  for 
which  the  auditor  had  refused  to  issue  his  warrant. 

The  provision  of  the  constitution  of  Mississippi,  was  almost 
identical  with  that  of  the  Virginia  constitution,  in  Article  VI. 
It  provided,  *'  There  shall  be  an  attorney-general  elected  by  the 
qualified  electors  of  the  state,  *  *  *  whose  t^rm  of  serx-ice 
shall  be  four  years,  and  whose  duties  and  compensation  shall  be 
prescribed  by  law."     On  page  410,  the  court  declares,  that, 
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whether  duries  or  salary  be  withheld  by  the  legislature,  it  is 
wholly  at  war  with  the  genius  of  our  institutions  ;  and  proceeds 
to  say:  ''It  would  be  an  exceedingly  delicate  matter  for  this 
court  to  declare  that  the  compensation  provided  for  any  officer 
was  not  suitable,  and  we  would  certainly  never  do  so  where  the 
salary,  however  low,  had  been  fixed  on  a  basis  deemed  by  the 
legislature  to  be  sufficient;  but  where  it  was  clearly  not  so  fixed, 
but  was  a  mere  partisan  device  to  get  rid  of  an  obnoxious  offi- 
cer, it  might  be  our  duty  to  interfere.  Suppose,  for  instance, 
that  a  legislature,  dominated  by  a  political  party  different  from 
that  of  the  officers  belonging  to  the  state  department  in  the 
capitol,  should  reduce  their  salaries  to  five  dollars  per  annum, 
in  such  a  case  we  might  feel  compelled  to  interfere.''     On  page 

414,  the  court  says:  "If  the  legislature  takes  away  from  that 
officer  (the  district  attorney),  chosen  by  the  qualified  electors 
for  the  term  of  four  years,  all  territory,  so  that  there  js  no  place 
where  he  can  perform  the  duties  annexed  by  law  to  the  office, 
or  if  it  withdraws  compensation  *  *  ♦  ^  such  legislation  would 
conflict  with  the  constitution.  If  his  compensation  is  cut  off, 
the  legislature  has  starved  him  out,  and  done  by  indirection  what 
it  would  not  be  pretended  could  be  done  directly, ^^     On  page 

415,  the  court  says :  "  It  seems  to  me  impossible  to  put  any  other 
construction  on  the  act  of  the  legislature,  in  the  particulai's  re- 
ferred to,  than  that  it  is  an  indirect  ouster  of  Fant  from  his  office 
as  district  attorney."  And,  on  page  416,  the  court  says:  ''The 
reduction  of  the  salary  to  one  hundred  dollars,  was  part  and 
parcel  of  the  plan  to  evade  the  constitution ;  *  *  *  while 
the  legislature  carefully  refrains  from  declaring,  outright,  that 
he  shall  no  longer  be  district  attorney,  it  accomplishes  the 
same  result  by  indirection."  The  court  decided  that  Fant  was 
entitled  to  his  salary,  and  awarded  a  mandamus  to  compel  the 
auditor  to  pay  it.  The  abolition  of  fees  compensation  or  salary, 
is  a  virtual  abolition  of  the  office  iteelf — vide  Smede's  (Miss.) 
Digest,  sect.  153.  In  War/ter  v.  The  People,  2  Denio,  X.  Y.,  281, 
it  was  declared,  that  when  the  legislature  assumes  the  power  to 
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take  from  a  coustitutional  officer  the  substance  of  the  office 
itself  (whether  the  term,  duties  or  compensation),  it  is  not  a  le- 
gitimate exercise  of  the  right  to  regulate  the  duties  or  emolu- 
ments of  the  office,  but  is  an  infringement  upon  the  constitution. 
In  the  case  of  litate  v.  Duval^  26  Wis.  414-15,  it  wa«  expressly 
adjudged,  that  the  emoluments  of  an  office  cannot  be  detached 
from  it.  The  same  doctrine  is  sustained  by  the  principle  and 
reasoning  of  the  court  in  Warner  v.  People^  2  Denio,  272;  State 
V.  Hastings,  10  Wis.  525;  McCabe  v.  Muzzlechelli,  13  Wis.  478. 
In  the  supreme  court  of  Iforth  Carolina,  in  the  case  of  Cotton 
V.  ElliSj  7  X.  0.  (Jones'  Law),  Chief  Justice  Pearson  delivered 
the  unanimous  opinion  of  the  court,  and  declared  that  while, 
in  some  instances,  the  legislature  may  reduce  or  increase  the 
salaries  of  such  officers  as  are  not  protected  by  the  constitution, 
during  their  terra  of  office;  yet,  it  cannot  deprive  them  of  the 
whole,  "A  statute  which  reduces  a  salary  during  the  term  of 
office,  and  one  which  takes  away  the  salary  altogether,  stand 
on  a  different  footing;  for,  in  the  latter  case,  the  object  would 
evidently  be  to  starve  the  incumbent  out  of  his  office;  and 
thereby  do,  indirectly,  what  could  not  be  done  directly.  So,  to 
make  ai^plicable  the  remarks  in  the  case  of  Hoke  v.  Hend^rson^ 
in  which  there  seems  to  be  much  force,  that  such  indirect  legis- 
lation is  as  obnoxious  to  the  charge  of  being  unconstitutional, 
as  an  act  directly  depriving  one  of  his  office.  8uch  legislation 
would  place  the  legislature  in  this  attitude':  '  We  mean  to  abol- 
ish the  office :  if  we  have  not  the  power  to  do  so,  then  we  mean 
to  deprive  the  present  incumbent  of  his  office;  if  we  have  not 
the  power  to  do  that,  then  we  mean  to  take  away  his  salary.'" 
The  nmndamtis  in  this  case  was  made  peremptory,  compelling 
the  issuance  of  a  warrant  upon  the  public  treasury  for  the  pay- 
ment of  the  salary.  The  election  of  officers  by  the  people,  a^^ 
prescribed  \\\  the  constitution,  is  a  sacred  right;  and  any  at- 
tempt to  take  it  away  by  starving  an  incumbent,  by  withdraw- 
ing his  salary,  and  so  compelling  the  officer  to  vacate  his  office, 
is  in  violation  of  the  constitution,  by  indirection  or  evasion. 
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which  calls  for  the  interference  of  the  courts;  whose  duty  it  is 
to  test  every  law  by  the  constitution.  People  v.  BaU^  46  N.  Y. 
57;  Braxlij  v.  Howe,  50  Miss.  621:  O'Leary  v.  Adler,  51  Miss. 
33;  Cotton  \.  Ellis,  7  Jones,  (X.  C.)  545;  King  v.  Hmter,  6 
Amer.  Rep.  756;  Bariwj  \.  Baltimore,  6  Wall.  288;  Rison  v. 
Farr,  24  Ark.  166;   Cornier  v.  Citjj  of  N.  F.  2  Sand  R.  369,  370. 

"An  office"  (sajs  Kent,  vol.  3,  p.  434,)  *^ consists  in  a  right, 
and  correspondent  duty,  to  execute  a  public  trust,  and  to  take 
the  emolument.'^  (So  also,  Crim.  Digest,  vol.  3,  p.  117.)  The 
salary  and  perquisites  attach  to  public  offices  on  grounds  of 
public  policy.     People  v.  Miller,  24  Mich.  458. 

The  legislature  has  no  power  to  put  a  constitutional  officer  in 
siijch  a  situation  that  he  cannot  hold  his  office,  and  discharge  its 
duties,  until  the  constitutional  term  has  expired.  Vide,  People 
V.  Gary,  6  Cowan,  644;  Ex  parte  McCullom,  1  Cowan,  550; 
Cotfun.  V.  Gamble,  62  Penn.  Stat.  (B.  F.  Smith),  343;  People  ex. 
rel.  Ballon  v.  Ihibois,  23  111.  547;  Lore  v.  Bachr,  47  Cal.  367. 

The  public  service  is  protected  by  protecting  those  engaged 
in  perfoniiing  public  duties;  and  this,  not  on  the  gi'ound  of 
private  interest,  but  upon  the  necessity  of  securing  efficiency  in 
the  public  service,  by  seeing  to  it  that  the  compensation  pro- 
vided for  its  performance,  shall  be  received  by  those  who  are  to 
perform  the  work;  but  the  withholding  the  salaries  and  emolu- 
ments of  constitutional  public  officers,  would  prove  hurtful  and 
even  disastrous  to  the  public  service. 

The  auditor,  in  his  return  to  the  rule  visi,  "  avers  that  chap- 
ter 98,  of  acts  of  extra  session,  1884,  is  a  plain  and  adequate 
remedy  sufficient  to  afford  the  said  petitioner  all  the  relief  nec- 
essary to  his  case :  "  but  the  answer  is  that  the  attorney-general 
would  be  starved  out  of  hi^  office  before  he  could  get  a  trial  of 
the  case  in  the  circuit  court  of  the  city  of  Richmond ;  and 
even  after  a  judgment  in  that  court,  an  appeal  to  this  court 
might  not,  and  in  its  turn,  could  not,  be  reached  before  the  ter- 
mination of  his  term  of  office.  What  source  of  maintenance 
would  the  attorney-general  have  during  the  pendency  of  his 
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suit  in  the  inferior  and  appellate  courts,  under  the  act  of  assem- 
bly invoked  by  the  auditor  for  the  justification  of  his  conduct  ? 

That  mandamus  is  the  proper  remedy  in  this  case,  cannot  be 
seriously  controverted.  The  Code  of  Virginia,  1873.  chapter 
156,  section  4,  page  1049,  gives  the  remedy  by  matularrtHS  in  iM 
cases  in  which  it  may  be  necessary  to  prevent  a  failure  of  justice. 
And  this  court,  in  Lewis  v.  Whittle,  77  Va.  415,  (Judge  Lacy  de- 
livering the  opinion)  says,  that  mandamus  should  be  allowed 
whenever  there  is  a  right  of  which  one  is  dispossessed,  and  he 
has  no  adequate  remedy.  Wise  v.  Bigger^  79  Va.  269 ;  Toku  of 
Danville  v.  Blackwelt^  Judge^  ante  p.  38. 

The  following  decisions  are  express  adjudications  that  man- 
damus is  the  proper  remedy  in  cases  like  this,  although  a  rem- 
edy by  statute  may  exist: 

Black  V.  The  Auditor  of  the  State,  26  Ark,  238;  Jtegnolds,  Au- 
ditor, V.  Taglor,  43  Ala.  420 ;  I)(yr^eii  v.  Smgthe,  23  Cal.  25-51 ; 
States,  ir^'^'/o/i,  4  Xebraska,  219-244;  State  w  The  Auditoy-ySS 
Miss.  291 ;  High  on  Ex.  Rem.  sec.  104 ;  Page  v.  Harden,  8  (B. 
Mon.)  Ky.  648. 

The  entire  salary  of  the  attorney-general  of  Virginia  is  now 
withheld  from  him  by  the  auditor  of  public  accounts ;  and  has 
been  bo  withheld  since  October,  1884 ;  and  the  said  auditor  ex- 
pressly avers  in  his  return,  that  he  will  continue  to  withhold  the 
salary  now  due  and  to  become  due  to  F.  S.  Blair,  until  the 
money  now  owed  by  the  said  petitioner  to  the  state  (as  he  as- 
sumes  and  alleges)  shall  have  been  fully  paid  and  discharged,  as 
by  law  he  is  required  to  do.  Thus  the  attorney-general,  who  is 
the  constitutional  adviser  of  the  executive  of  the  state,  and  the 
law-officer  of  the  commonwealth  in  the  state  and  federal  courts, 
and  whose  ser\nces  are  constantly  and  imperatively  indispensa- 
ble to  the  public  business  and  interests  of  the  sta^e,  is  disabled 
by  the  conduct  of  the  auditor  from  the  performance  of  his  offi- 
cial public  duties,  and  is  virtually  ousted  from  his  office  by  an 
act  of  the  general  assembly  of  Virginia,  which  authorizes  and 
instructs  a  mere  ministerial  officer  to  assume  and  exercise  Judi- 
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cial  functions^  in  passing  judgment  and  inflicting  an  ignominious 
and  baneful  punishment,  upon  any  or  all  of  the  constitutional 
oflieers  of  the  state  government,  whenever  and  however  he  shall 
be  thereto  impelled,  even  to  the  extremity  of  a  virtual  destruc- 
tion of  the  state  government. 

It  is  not  pretended  by  the  auditor,  that  the  attorney-general 
has  overdrawn  his  sdary;  but  he  makes  the  dangerous  assump- 
tion of  withholding  his  scdary  2ls  attorney-general,  on  the  ground 
of  alleged  indebt^ness  to  the  state  in  the  matter  of  fees  and 
compensation  allowed  to  the  petitioner  by  the  governor  and  the 
auditor  himself,  for  extra  oflicial  services  as  an  attorney-at-law; 
and  which  were  paid  to  him  on  the  warrants  drawn  by  the 
auditor  for  the  same,  according  to  law.  The  services  and  sal- 
ary of  a  public  oflicer  are  founded  in  constitutional  grant,  and 
not  in  contract;  and  they  have  none  of  the  affinities  or  liabili- 
ties under  the  law  of  contract.  The  'salary  of  the  attorney- 
general  is  of  constitutional  grant  and  of  public  official  right; 
and  the  doctrine  of  offset  cannot  be  applied  to  it,  as  the  auditor 
asserts  a  right  to  do  in  this  case.  It  is  not  liable  to  attachment^ 
nor  to  he  gamisheed ;  nor  to  assignment  in  bankruptcy,  and, 
upon  principles  of  public  poUo)/^  it  has  absolute  immunity  from 
detention  for  debt  or  counter-claim.  The  Auditor  v.  Green  Ad- 
ams^ 13  Ky.  Rep.  (B.  Monroe)  150-1;  The  Auditor  v.  Cochran^ 
9  Ky.  8 ;  Divine  v.  Harvey^  7  Monroe  (Ky.)  439 ;  Arbuckle  v. 
Cowan,  3  Bos.  &  P.  328;  Bliss  v.  Lawrence,  13  X.  Y.  (Sickles) 
444;  Browning  y.  Bltts,  8  Paige,  568;  Me  Cowan  v.  Rosheinier, 
1  Clarke's  Ch.  144;  Daniel  on  Attach,  and  cases  there  cited; 
Flosty  V.  Odlaic,  3  T.  R.  681 ;  Lidderdale  v.  Duke  of  Montross, 
4T.  R. 

In  the  supreme  court  of  Maryland,  (in  case  of  Thomas  v. 
Otcens,  4  Maryland,)  the  court  say :  "  The  question  is,  have  the 
people  given  their  consent  to  the  payment  of  the  salary  of  the 
comptroller?  That  they  have  done  so,  is  palpably  manifest. 
They  have  said  he  'shall  receive  an  annual  salary  of  $2500.' 
They  have  not  merely  said  he  may  claim  such  a  sum;  but,  em- 
VoL.  LXXX— 63 
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phatically, that  he  K^IkUI  receive'  it.  It  is  impossible  for  human 
language  to  be  less  ambiguous  or  more  positive.  The  people 
in  their  organic  law — which  is  paramount  to  all  other  law — 
have  not  only  given  their  consent^  but  they  have  imperatively 
issued  their  conmiand,  that  the  particular  officer  '  shall  receive ' 
it.  How  is  their  will  obeyed,  if  it  be  within  the  power  of  the 
treasurer,  or  anyone  else,  to  withhold  it  from  caprice,  unfaith- 
fiilness  to  duty,  or  from  mistake)}  jwUjDient  1  To  allow  of  such 
a  power  in  that  officer,  would  be  to  put  him  above  the  coDstitU' 
tioti,  whose  creature  he  is.  It  would  be  to  invest  him  with  au- 
thority to  aimul  the  sovereign  will — in  fact,  to  stop  the  wheels 
of  government,  and  reduce  things  into  the  wildest  confiision. 
The  constitution  has  said  the  officer  ^  shall  receive'  his  salarv, 
and  this  Jiaf  of  the  supreme  will  is  not  to  be  nullitied  by  the 
mere  ipse  dixit  of  a  mere  miyh'.^terial  officer — for  such,  and  none 
other,  is  the  treasurer.  An  opposite  interpretation  would  coun- 
tenance this  paradox : — that  a  co-ttrdiimte  branch  of  the  govern- 
ment could  stop  its  whole  machinery,  hf/  refus'in(/  to  pay  the  sala- 
ries of  those  upon  whom  is  devolved  the  discharge  of  the  duties  of  the 
other  branches.  *  *  *  j^  would  be  giving  to  the  legislature 
a  i)ractical  and  real  omnipotence,  with  the  same  breath  which 
professes  to  restrict  their  i)ower8  within  (constitutional)  limits. 
It  is  prescribing  limits,  and  declaring  that  those  limits  may  be 
passed  at  pleasure."  (1  Cranch,  178.)  *'  Xow,  it  is  presumed,  it 
would  not  be  contended  by  any  one,  however  hazardous,  that 
if  the  legislature  were  to  pass  an  act  diminishiiKj  the  salary  of 
the  f/over/for,  or  of  any  other  officer  whose  salary  is  fixed  by  the 
constitution,  that  such  an  exercise  of  power  would  be  rightful 
and  constitutional.  If  it  be  not  competent  to  the  legislature  to 
take  away  a  part,  by  what  process  of  reasoning  can  it  be  main- 
tained, that  they  can  take  away  the  whole  :^'' 

But  if  it  be  admitted,  for  the  argument,  that  the  act  of  the 
general  assembly  referred  to  by  the  auditor  as  the  authority  for 
his  withholding  the  salary  of  the  attorney-general,  does  not  en- 
croach on  constitutional  rights,  and  assume  to  exercise  jadicial 
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function,  still,  there  is  nothing  in  the  act  which  can  justify  or 
authorize  the  act  and  attitude  of  the  auditor  in  dssuminfj  that 
the  petitioner  is  indebted  to  the  state  on  any  account.  The  act 
itself  does  not  so  declare  or  imply;  and  there  has  been  no  act 
or  declaration  by  the  legislature  ascertaining  the  fact,  and  direct- 
ing suit  or  other  proceeding  against  the  attoi'ney-general  for  any 
indebtedness;  and  the  replication  of  petitioner  to  the  auditor's 
return,  denies  the  fact  of  any  indebtedness  to  the  state  on  the 
part  of  petitioner,  and  shows,  by  necessary  and  pregnant  infer- 
ence, that  the  legislature,  after  stringent,  searching  and  severe 
investigation,  so  admitted,  by  their  total  non-action  and  signifi- 
cant silence. 

The  assumption  of  the  auditor  is  wholly  unwarranted  by  the 
act,  and  is  unj^upported  by  the  facts  of  the  case.  The  language 
of  the  act  (which,  being  punitive  and  ignominious,  must  be 
literally  and  critically  construed),  is,  "  Whenever  any  officer  of 
the  state  is  indebted  to  the  state,"  &c.  Who  is  to  adjudge  and 
define  that  indebt^^dness?  And  must  it  not,  of  legal  necessity, 
be  confined  only  to  an  ascertained,  liquidated  or  admitted  in- 
debtedness? Will  not  anything  beyond  this  trench  upon  the 
judicial  department,  and  be  the  exercise  of  the  essence  of  Judicial 
function  f  The  auditor,  in  his  return  says,  "  the  said  petitioner 
has,  improperly  and  without  authority  of  law,  drawn  from  the 
treasury,  during  his  term  of  office,  the  said  sum  of  $5412.87." 
He  does  not  explain  how  this  is  possible,  under  the  system  of 
guards,  and  checks  and  balances,  used  in  the  payment  of  money 
out  of  the  treasury  of  the  state;  but  the  record  in  this  case 
shows  that  every  dollar  paid  to  the  attorney-general  has  been 
paid  upon  the  warrants  of  the  auditor,  and  after  certificates  from 
the  clerks  of  this  court,  and  of  the  circuit  court  of  Richmond 
city,  and  the  Supreme  Court  of  the  United  States,  accordivfi  to 
law. 

The  auditor  now  assumes  to  make  the  act  of  assembly  ex  post 
facto  in  its  application,  and  to  go  back  and  behind  of  the  audit 
and  warrants  of  himself  and  of  his  predecessors  in  office,  from 
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the  beginning  of  the  official  term  of  the  attorney-general,  Jan- 
uary 1,  1882;  and,  by  his  own  adjudication,  recoup  allowances 
made  to  the  attorney-general  by  the  auditor's  warrants  upon 
the  treasurer  for  each  and  every  account  and  item. 

The  fact  is,  that  if  any  money  has  been  paid  to  the  attorney- 
general  "  improperly\^^  upon  the  uwrrants  of  the  auditor,  on  any 
account  whatever,  there  cannot  thereby  be  any  indebtedness  of 
the  attorney-general  to  the  state;  it  would  be  only  a  matter  of 
responsibility  of  the  auditor  himself,  and  his  sureties  on  his 
official  bond.  Will  he  withhold  his  owm  salary  and  sue  the  state 
for  it  in  the  circuit  court  of  the  city  of  Richmond,  in  super- 
serviceable  obedience  to  this  act  of  the  general  assembly,  under 
which  he  justifies  his  withholding  of  the  salarj*  of  the  attorney- 
general  of  Virginia? 

On  page  172  of  House  Journal,  extra-session,  1884,  it  ap>- 
pears,  that  "No.  148,  house  engrossed  bill  to  provide  for  secur- 
ing to  the  state  money  due  to  it  by  any  of  its  officers,  was  *  * 
taken  up,  out  of  its  order  on  the  calendar,  and  passed."  And 
that  next,  and  immediately  thereafter,  the  correlative  act,  "  Xo. 
147,  house  engrossed  bill  to  provide  foi^  fiUing  a  racaru'i)  in  the 
office  of  attorney-general^  was  *  *  *  taken  up  out  of  its  order  on 
the  calendar,  and  passed." 

It  was  stated  in  the  argument,  and  admitted  by  the  eminent 
and  able  counsel  on  both  sides  of  this  ease  at  bar,  that  General 
James  G.  Fields  the  distinguished  and  honored  immediate  pre- 
decessor of  petitioner,  in  the  office  of  attorney-general  of  Vir- 
ginia, had  placed  exactly  the  same  construction  upon  the  law- 
regulating  his  fees  of  office,  and  had  drawn  from  the  treasurer 
of  the  state  the  same  fees  of  office  as  Attorney-general  Blair  had 
done,  upon  the  proper  certificates  of  the  clerks  of  courts,  state 
and  federal,  and  upon  the  audit,  allowance  and  warrants  of  the 
auditor  of  the  state;  that  he  is  in  exactly  similar  case  wnth  peti- 
tioner, his  successor. 

It  is,  we  think,  abundantly  clear,  from  tfie  record,  that  there 
can  be  no  possible  legal  or  moral  wrong  in  the  acceptance  of 
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these  fees  of  office  by  either  Attorney-general  Field  or  Attor- 
ney-general Blair,  as  they  were  paid  to  them,  and  they  accepted 
them,  under  a  claim  of  right,  and  under  the  construction  and 
practice  of  the  law,  placed  on  the  statutes  by  the  clerks  of  the 
courts,  ike  auditor  of  public  accounts,  and  the  treasurer  of  the 
state.  They  aU  acted  conscientiously,  in  what  they  believed  to 
be  the  discharge  of  official  duty  and  legal  right. 

We  are  of  opinion  that  the  respondent,  Morton  Marye,  audi- 
tor of  public  accounts  of  Virginia,  has  not  made  a  good  and 
sufficient  return  to  the  rule  nisi;  that  the  demurrer  to  the  said 
return  be  sustained;  and  that  the  rule  must  be  made  absolute; 
and  the  mandamus  issue  according  to  the  prayer  of  the  petition. 

Let  a  peremptory  mandamus  issue. 

Richardson,  J.,  concurred  in  the  opinion. 

Hjnton,  J.,  said  he  did  not  concur  wholly  in  the  opinion,  but 
did  concur  in  awardins:  the  mandamus ,  on  the  ground  that  the 
attorney-general  is  a  constitutional  officer,  and  cannot  be  de- 
prived of  his  salary  during  his  continuance  in  office. 

Lewis,  P.,  dissented. 

Lacy,  J.,  dissenting,  said: 

I  am  of  opinion  to  deny  the  prayer  of  the  petitioner  in  this 
case. 

The  manner  of  paying  salaries  to  the  officers  of  the  govern- 
ment is  within  the  province  of  the  legislature.  The  constitu- 
tion provides  for  the  office  of  attorney-general,  and  the  way  in 
which  he  may  be  removed  from  office,  and  he  can  be  removed 
in  no  other  wa^y.  But  the  method  by  which  his  salary  is  paid 
is  prescribed  by  law,  and  this  prescription  of  the  law  is  subject 
to  amendment,  and  alteration,  as  the  wisdom  of  the  legislature 
may  suggest,  for  the  public  good :  provided  such  amendments 
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do  not  violate  any  provision  of  the  constitution,  in  letter  or  in 
spirit. 

The  act  in  question  does  not  take  away  the  salary  of  the  at^ 
torney-general.  It  provides  for  the  case  of  a  public  officer  who 
in  collecting  his  salary,  or  other  allowances  provided  as  com- 
pensation for  his  public  services,  may,  by  overdraws  or  other 
erroneous  collections  from  the  commonwealth,  have  become 
indebted  to  the  commonwealth.  The  determination  of  any 
questions  which  may  arise  in  such  a  case  is  not  left  to  tlie 
determination  of  the  auditor,  but  is  submitted  under  the  act 
of  assembly  here  drawn  in  question,  to  be  judicially  made  by 
the  circuit  court  of  Richmond,  which  is  the  tribunal  desig- 
nated by  law  for  the  trial  and  determination  of  suits  for  or 
against  the  commonwealth.  The  act  in  question  does  not  Aio- 
late  either  the  letter  or  the  spirit  of  the  constitution,  and  should 
be  sustained  in  this  court,  as  coming  within  the  range  of  the 
legislative  power. 

Mandamus  awarded. 


Digitized  by 


Google 


CoBBs,  Assignee,  v.  Gilchrist's  adm'r  &  als.        503 
Syllabus. 


CoBBS,  Assignee,  v.  Gilchrist's  Adm'r  and  als. 
June  11th,  1885. 

1.  Appellate  Court — Dismissa/ o/ appeals,— Order  dismissing  aippeal  or 

writ  of  error,  effects  same  purpose  as  affirmance.  Code  1873,  chapter 
178,  section  18. 

2.  Bankruptcy — Actions  by  or  against  assignee,— IJ.  S.  Revised  Statutes, 

section  5057,  limiting  actions  by  or  against  assignees  to  two  years  after 
accrual  of  rights,  applies  to  all  litigation  between  him  and  any  adverse 
claimant. 

3.  Idem — Case  at  bar. — By  decree  H.'s  lands  were  subject  to  certain  liabili- 

ties. H.  devised  his  lands  to  L.  and  to  J.  Between  them  partition  was 
made.  L.  was  adjudicated  a  bankrupt.  C,  her  assignee,  became  party 
to  the  suit.  In  1876,  a  decree  apportioned  the  liabilities  between  the 
lands  of  L.  and  of  J  ,  and  directed  sale.  Sale  was  made  and  proceeds 
collected.  Then  a  personal  fund  amenable  to  same  liabilities,  turned 
up,  and  was  applied,  causing  a  surplus.  J.  and  one  S.  had  a  contest 
for  said  surplus,  which  in  1882  was  av  judged  to  J.  During  this  contest, 
C.  was  neutral,  but  more  than  two  years  after  the  accrual  of  his  right 
of  action,  he,  as  L.'s  assignee,  claimed  said  surplus  as  part  of  L.'s  as- 
sets, because  L.'s  lands  had  contributed  more  than  their  proportion  to 
satisfy  said  liabilities.  Court  below,  in  1883,  decreed  against  C.  On 
appeal. 
Held: 

1.  Decree  of  1883  could  not  be  reversed  without  disturbing  decree  of 

1876,  affirmed  by  dismissal  of  appeal. 

2.  Suit  by  assignee  for  said  surplus  was  barred  by  lapse  of  two  years 

before  suit  brought. 

Heard  at  Richmond,  but  decided  at  AVytheville. 
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Appeal  from  decree  of  corporation  court  of  Danville,  ren- 
dered at  its  May  term,  1883,  in  the  cause  of  Gilchrist's  admin- 
istrator against  Howard  Craft's  administrator  and  als.,  dismiss- 
ing the  petition  or  bill  of  Cobbs,  assignee  of  Lydia  Craft, 
bankrupt,  claiming  a  certain  surplus  as  part  of  the  bankrupt's 
estate. 

Opinion  states  the  facts. 

E,  E,  Bouldin,  for  appellant. 

Peatross  ^  Harris^  and  (xreen  ^  Miller ,  for  the  appellees. 

Richardson,  J.,  delivered  the  opinion  of  the  court. 

This  is  a  controversy  as  to  who  is  entitled  to  a  certain  fund 
remaining  in  the  hands  of  the  receiver  in  the  suit  of  Cole, 
adm'r  of  Gilchrist,  against  one  Young  and  Howard  Craft's 
adm'r,  brought  many  years  ago  in  the  circuit  court  of  Pittsyl- 
vania county,  and  there  prosecuted  until  removed  to  the  coi'po- 
ration  court  of  Danville.  The  object  of  that  suit  was  to  avoid, 
for  fraud,  a  contract  and  conveyance  by  Gilchrist  to  Young,  of 
certain  very  valuable  real  estate  in  Pittsylvania  county,  Vir- 
ginia, and  in  the  state  of  Kentucky,  which  convejance  was 
fraudulently  procured  by  a  corrupt  combination  between  said 
Young  and  Craft,  the  product  of  which  fi'audulent  conspiracy 
was  divided  between  them.  The  suit  was  successfiilly  prose- 
cuted, the  swindle  exposed,  and  the  contract  annulled  by  a 
decree  entered  in  the  cause,  which  decree  was  appealed  from 
and  was  affirmed  by  this  court  in  1873.  The  cause  was  then 
sent  back  to  the  lower  court  for  fiirther  proceedings  to  be  had 
therein.  Much  of  the  land  acquired  from  Gilchrist  by  Young 
and  Howard  Craft,  by  and  through  their  fraudulent  combina- 
tion aforesaid,  had  passed  into  the  hands  of  innocent  paities, 
and  could  not  be  made  available  to  reimburse  the  estate  of  Gil- 
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Christ,  so  it  became  necessary  to  look  for  reimbursement  to  the 
estates  of  Young  and  Howard  Craft. 

Howard  Craft  died  seized  in  fee  of  a  large  estate,  real  and 
personal,  which  he  devised  jointly  and  equally  to  his  wife,  Lucy 
D.  Craft,  and  to  his  son  and  only  child,  Johnson  Craft.  Sub- 
sequently, in  a  suit  for  the  purpose,  partition  of  said  estate  was 
had  in  obedience  to  a  decree  rendered  in  said  last  named  suit 
in  1858.  Aft^r  said  partition  had  been  made  and  confirmed, 
Lucy  D.  Craft  went  into  bankruptcy  and  surrendered  the  land 
partitioned  to  her,  except  a  small  portion  which  she  had  aliened. 
Upon  proceedings  taken  therein  for  the  purpose,  the  lands  sur- 
rendered by  Lucy  D.  Craft  were,  by  order  of  the  bankrupt 
court,  stricken  from  her  schedule  of  property  surrendered,  and 
submitted  to  the  jurisdiction  and  disposition  of  the  state  court, 
in  said  suit  of  Cole,  adm'r  of  Gilchrist,  vs.  Young  and  Howard 
Craft's  representative,  &c.  Aft;er  said  suit  went  back  to  the 
circuit  court  of  Pittsylvania,  with  the  view  of  reaching  and 
charging  the  estates  of  Young  and  Howard  Craft  with  the  lia- 
bility incurred  by  them  by  reason  of  the  fraud  which  they  had 
perpetrated  upon  Gilchrist,  the  bill  was  amended,  the  necessary 
facts  set  forth,  and  all  necessary  parties  made;  and  the  appel- 
lant Cobbs,  assignee  of  Lucy  I).  Craft,  was  made  a  party  to  said 
amended  bill.  This  was  in  1875.  In  the  meantime,  the  cause 
was  removed  to  the  cor^wration  court  of  Danville,  wherein  all 
subsequent  proceedings  were  had.  For  the  purposes  of  this 
controversy,  no  fiirther  mention  need  be  made  of  Young  or  his 
estate,  as  the  ftmd  in  question  is  part  of  the  proceeds  of  the 
Craft  lands  sold  in  said  suit. 

In   the  suit  of  Gilchrist's  adm'r  vs.  Young  and   Howard 

Craft's  estates,  such  proceedings  were  had  that  by  a  decree 

rendered  in  February,  1876,  a  very  large  liability  was  fixed 

upon  the  estates  of  Young  and  Howard  Craft.     That  decree 

ascertained  and   apportioned   the  liability  of  the  devisees  of 

Howard  Craft;  held  that  all  the  lands  devised  by  said  Howard 

Craft  to  Lucy  D.  and  Johnson  Craft,  were  liable  to  Gilchrist's 
Vol.  lxxx — 64 
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estate,  except  certain  parcels  designated  wliich  had  been  aliened; 
decreed  that  all  the  lands  so  liable  would  be  necessary  to  dis- 
charge said  liability,  and  directed  a  sale  of  the  whole,  so  liable, 
except  a  tract  of  290  acres  derived  by  Johnson  Craft  under  the 
will  of  Howard  Craft,  and  by  Johnson  Craft  sold  and  conveyed 
to  Joab  Watson,  as  to  which  the  court,  being  in  doubt  then  as 
to  the  liability  thereof,  reserved  its  opinion.  This  decree  of 
1876,  also  expressly  ascertained  and  fixed  the  order  of  liability 
of  said  Craft  lands, — the  lands  of  Lucy  I).  Craft  (except  tv\'o 
small  parcels  thereof  which  she  had  convoyed),  and  a  certain 
tract  of  211  acres  derived  by  Johnson  Craft  under  the  w^ll  of 
Howard  Craft,  being  declared  to  be  Jirst  liable;  the  other  lands 
of  Johnson  Craft,  subjected  by  said  decree,  are  expressly  put  iu 
the  class  second  liable. 

The  decree  of  1876,  thus  apportioning  and  fixing  the  order 
of  liability  of  the  Craft  lands,  was  appealed  from,  and  the  ap- 
peal regularly  docketed  in  this  couii:,  which  ai)peal  was  dis- 
missed on  the  6th  day  of  November,  1878. 

All  the  lands  thus  decreed  to  be  sold  were  sold,  and  the  pur- 
chase moTiey  came  into  the  hands  of  the  couit's  receivers. 

In  1877,  unexpectedly,  a  very  considerable  personal  iiind,  be- 
longing to  Howard  Craft's  estate,  was  realized,  and  hence  the 
balance,  arising  from  the  sale  of  the  Craft  lands,  now  in  dispute, 

AA'hcn  it  was  ascertained  that  this  surplus  existe<l,  John  O. 
Shelton,  the  purchaser  from  Johnson  (>raft  of  a  tract  of  land 
(a  part  of  that  devised  by  Howard  Craft),  which  had  been  sub- 
jected and  sold  under  said  decree  of  1876,  filed  his  petition  in 
said  suit  claiming,  that  as  said  fund  was  needed  to  satisfy-  the 
liability  of  Howard  Craft's  estate,  he  (Shelton)  was  entitled 
thereto. 

This  petition  was  answered  by  Johnson  Craft,  denying  Shel- 
ton's  claim,  and  insisting  that  he  (Craft),  and  his  creditor,  one 
Hargrove,  were  entitled  to  same.  The  (piestion  was  determined 
at  the  June  term,  1882,  when  the  court  rejected  the  claim  of 
Shelton   (and  also  that  of  others,  who  it  seems  also  asserted 
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claims  thereto),  and  decreed  that  Johnson  Craft  and  his  cre- 
ditor, Hargrove,  were  entitled  to  said  surplus.  Cobbs,  assignee 
of  Lucy  D.  Craft,  though  a  party,  during  this  contest  stood  by 
without  asserting  any  claim.  After  the  decree  of  June,  1882, 
however,  Cobb^,  to-wit,  at  the  September  term,  1882,  presented 
his  petition  to  said  corporation  court,  asking  for  the  reversal  of 
the  said  decree  of  June  term,  1882,  in  so  far  as  it  directed  said 
fund  to  be  paid  to  Johnson  Craft  or  his  creditor,  Hargrove,  and 
that  the  same  be  decreed  to  him  as  assignee  of  Lucy  D.  Craft, 
oil  the  ground  that  the  lands  of  Lucy  D.  Craft  had  paid  more 
than  her  share  of  the  liability  upon  the  estate  of  Howard  Craft. 
The  court,  being  of  opinion  that  the  questions  suggested  should 
be  raised  by  bill,  rejected  the  petition,  but  with  leave  to  said  as- 
signee to  tile  his  original  bill.  Accordingly,  Cobbs,  assignee, 
filed  his  bill,  setting  forth  more  paiticularly  his  said  claim. 
Johnson  Craft  answered,  denying  any  right  of  the  plaintitf, 
Cobbs,  assignee  as  aforesaid,  and  relied  upon  the  statutes  of 
limitation,  state  and  federal.  And  Messrs.  Peatross  and  Har- 
ris, and  Geo.  T.  Kisoh,  filed  their  petitions  in  this  last  suit, 
claiming  that  they,  as  attorneys,  had  liens  upon  the  fund  claimed 
by  the  plaintift',  Cobbs,  as  assignee,  for  ser\'ices  rendered  by 
them  for  Johnson  Craft,  in  the  controversv  between  him  and 
others  in  respect  thereto.  At  the  December  term,  1882,  of  said 
cor[)oration  court,  a  commissioner  was  ordered  to  report  the 
fact**  and  circumstances  connected  with  the  contract  and  alleged 
lien  of*  said  attorneys.  The  commissioner  reported  adversely  to 
Siiid  claim.  This  report  was  excepted  to;  and  at  the  May  term, 
1883,  of  said  court,  the  two  causes  came  on  and  were  heard  to- 
gether, when  the  couit  sustained  the  exceptions  to  said  report, 
and  dismissed  the  bill  of  Cobbs,  assignee.  The  case  is  here  on 
appeal  from  the  decree  rendered  at  the  June  term,  1882,  and 
the  decree  rendered  at  the  September  term,  1882,  in  the  suit  of 
Cok^  adrifr  of  Gilchrist  v.  Yomig  and  Howard  CrafVsadm'r^  and 
from  the  decree  gendered  at  the  May  term,  1883,  in  the  suit  of 
Cobbs ^  a,<.si/fnee,  v.  Johnsott  Craft  jf*  others. 
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The  court  is  of  opinion  that  there  is  no  error  in  the  decrees 
appealed  from,  or  either  of  them.  The  real  question  is  a  nar- 
row one,  and  depends  upon  the  effect  of  the  decree  of  Febru- 
ary, 1876,  in  the  suit  of  GilchrisVs  admW  v.  Young  and  Howard 
Graffs  adm'r,  which  decree  was  appealed  from,  and  the  appeal 
dismissed  after  the  same  had  been  regularly  docketed  in  this 
court.  By  section  18,  chapter  178,  Code  1878,  it  is  provided 
that  "  after  the  dismission  of  an  appeal,  writ  of  error  or  super- 
sedeas^ no  other  appeal,  writ  of  error  or  supersedeas  shall  be  al- 
lowed to  or  from  the  same  judgment,  decree  or  order."  There 
is  much  contention  whether  that  (the  decree  of  1 876)  was  or 
not  a  final  decree.  For  the  purposes  of  this  case  it  is  not  nec- 
essary to  decide  that  question.  It  is  enoue^h  to  say  that,  under 
the  circumstances,  it  has  all  the  eftect  of  a  final  decree.  It  ap- 
portioned the  liabilities  of  Howard  Craft's  devisees.  It  made 
all  the  lands  of  Lucy  D.  Craft,  with  only  one  of  the  tracts  held 
by  Johnson  Craft  Jii'st  liable;  all  the  other  lands  of  Johnson 
Craft  are  in  the  classes  held  second  and  third  liable.  This  being 
so,  and  that  decree,  settling  this  \ital  principle,  having  been  ap- 
pealed from  and  the  appeal  regularly  dismissed,  and  no  longer 
subject  to  be  appealed,  it  is  in  eftect  final,  and  forever  concludes 
all  parties  as  to  the  principles  thereby  settled.  It  has  been  seen 
that  the  appellant  from  the  start  has  rested  his  claim  upon  his 
right  to  contribution  from  this  fund  upon  the  ground  that  the 
lands  of  Lucy  D.  Craft  paid  more  than  her  share  of  the  liabil- 
ity upon  Howard  Craft's  estate.  That  her  lands  paid  more  of 
the  liability  than  the  lands  of  Johnson  Craft  did,  is  doubtless 
true ;  but  that  is  the  result  of  the  decree  which  made  her  lands 
first  liable,  and  thereby  cut  oft'  all  claim  on  the  part  of  her  as- 
signee to  contribution.  The  right  to  contribution  arises,  ordi- 
narily, when  two  or  more  persons  jointly  owe  a  debt,  and  one 
is  compelled  to  pay  the  whole  of  it,  the  others  are  bound  to  in- 
demnify him  for  the  payment  of  their  shares;  this  indemnity 
is  called  a  contribution.  2  Bour.  Ins.  79 ;  1  Bour.  L.  D.  359, 
and  authorities  cited  ;  Adams'  Eq.  267  (side).     From  these  au- 
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thorities  it  is  plain,  that  in  numerous  cases  courts  of  equity  will 
compel  contribution  if  the  relations  of  the  parties  are  such  that 
justice  requires  it  at  the  hands  of  the  court.  On  the  other 
hand,  in  the  absence  of  such  relations,  the  right  does  not  exist 
and  cannot  be  enforced.  No  such  relation  existed  between 
these  parties.  True,  Howard  Craft  devised  his  lands  to  them 
jointly  and  equally,  but  partition  had  been  made  between  them, 
and  they  held  in  severalty,  when  by  the  decree  of  1876,  the 
lands  thus  held  were  changed,  and  the  order  of  liability  fixed. 
This  court  has  no  authority  now  to  enquire  into  the  propriety 
of  that  decree;  it  was  appealed  from  and  the  appeal  was  regu- 
larly dismissed;  and  that  dismissal  precludes  all  inquiry  by  this 
or  any  other  court,  into  that  and  all  previous  decrees  in  the 
cause.  This  view  seems  to  be  thoroughly  sustained  by  the 
reasoning  of  the  judge  delivering  the  opinion  of  this  court  in 
J.  B.  GampbeWs  ex'ors  v.  A.  C.  Campbell's  ex' or,  22  Gratt.  649. 
Moncure,  P.,  delivering  the  opinion  in  that  case,  at  page  672, 
said :  "  The  case  made  for  the  court  of  appeals  by  an  appeal 
from  a  decree  of  the  court  below,  whether  final  or  interlocutory, 
is,  as  to  the  court  of  appeals,  a  complete  case  in  itself,  and  the 
decree  of  tliat  court  therein  is  final  and  conclusive  between  the 
parties,  as  well  upon  the  court  itself  as  upon  the  court  below ; 
and  the  court  of  appeals  can  do  nothing  more  in  the  course  of 
the  same  litigation,  until  a  new  and  difterent  appeal  is  brought 
up  to  it  from  some  decree  of  the  court  below,  rendered  in  the 
cause  upon  subsequent  proceedings  in  that  court ;  and  then  the 
court  of  appeals  can  only  review  and  reverse  that  decree  with- 
out interfering  with  its  own  former  decree." 

Here,  it  is  true,  only  decrees  subsequent  to  that  of  1876,  are 
appealed  from ;  but  to  reverse  the  decrees  complained  of  would 
be,  in  effect,  to  review  and  reverse  said  decree  of  1876,  which 
fixed  the  order  of  liability  of  the  lands  of  Lucy  D.  and  John- 
son Craft,  and  thereby  precluded  the  appellant's  claim  as  as- 
signee of  Lucy  D.  Craft.     By  force  of  the  statute,  (§  18,  ch. 
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178,  Code  1873,)  the  order  of  this  court,  dismissing  the  appeal 
from  the  decree  of  1876,  has,  for  all  practical  purposes,  pre- 
cisely the  same  effect  as  that  of  a  decree  of  affirmance.  Other- 
wise, the  statute  is  of  no  effect  whatever. 

Again,  the  appellant,  as  assignee  of  Lucy  D.  Craft,  at  the 
inception  of  this  proceeding  by  him,  stood  precluded  and  was 
barred  of  his  claim  by  the  federal  statute  prescribing  the  time 
within  which,  after  the  right  of  action  has  accrued,  proceedings 
by  or  against  assignees  in  bankruptcy  shall  be  commenced. 
The  policy  of  the  bankrupt  law  is  speedy  as  well  as  equal  dis- 
tribution of  the  bankrupt's  assets  among  his  creditors.  Hence 
the  clause  (§  5057,  R.  S.  U.  S.),  limiting  the  commencement  of 
actions  by  and  against  the  assignee  to  two  years  after  the  right 
of  action  accrues,  applies  to  all  judicial  contests  between  the  as- 
signee and  any  person  whose  interest  is  adverse  to  his.  Such 
was  the  mling  of  the  Supreme  Couii:  of  the  Vnited  States  in 
£aih/\\  Gloctr^  21  Wall.  346;  see  also  GlfrmJ  v.  Hebth-^  98 
U.  S.  248;  Jenkins  v.  Inkrnafionaf  Bank,  106  U.  S.  571. 

Here  the  surplus  in  controversy  was  ascertained,  by  decree  in 
August,  1877;  a  protracted  controversy  in  respect  to  it  then  en- 
sued, and  was  not  determined  until  June,  1882,  during  all  which 
period  this  assignee,  the  appellant  here,  though  a  party  to  the 
suit  in  which  this  controversy,  between  others,  was  being  waged, 
stood  by  and  asserted  no  claim.  This  was  gross  negligence,  if 
he  had  any  claim  (and  in  fact  he  had  none),  and,  to  say  the  least, 
strongly  indicated  that  he  had  no  claim,  or  had  abandoned  it. 
That  it  wtis  his  duty  to  commence  proceedings  to  recover  this 
fund,  if  he  had  anv  iust  claim  thereto,  within  two  veai*s  atter 
the  decree  of  1877,  there  can  be  no  doubt:  and  that  the  right 
of  action,  if  any,  then  accrued,  is  equally  clear.  He,  however, 
waited  for  over  five  years,  and  until  the  contest. between  others, 
claiming  the  fund  adversely  to  him  was  ended,  and  then  pre- 
sented his  petition,  asking  that  the  court  reverse  and  annul  its 
decree  settling  the  (piestion,  and  decree  the  fund  to  him.     His 
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petition  was  rightly  rejected;  and  it  would  have  been  clearlj 
right  had  the  court  refused  to  entertain  his  original  bill,  for  same 
reason,  when  subsequently  presented.  In  any  event,  the  court 
rightly  dismissed  his  bill  at  the  hearing.  Under  all  the  circum- 
stances, the  decrees  appealed  from,  and  each  of  them,  are  plainly 
right,  and  must  be  affirmed,  with  costs  to  the  appellees. 

Decrees  affirmed. 
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Daily's  Ex'or  v.  Warren  and  als. 

June  11th,  1885. 

1.  Assignments — RecordaUon — Case  at  bar, — Assignments  of  choses  in 

action  need  not  in  Virginia  be  recorded.  The  case  here  is  one  of  com- 
petitive assignments. 

2.  Practice  in  Chancery — Assignors  parties. — Where  one  files  petition 

in  pending  cause  to  assert  claim  as  assignee  to  debt  reported  therein, 
the  assignor  must  be  made  party  to  petition  and  summoned  to  answer. 

3.  Idem— /^einew  and  reversal—  Witness. — Decree  directing  payment  of  such 

debt  to  such  petitioning  assignee,  will  be  reversed  on  petition  of  the 
assignor,  who  has  not  been  made  party  and  summoned  to  answer. 
And  on  hearing  of  such  petition  to  re-hear,  the  assignor  and  a  rival 
assignee  are  competent  witnesses  to  prove  the  assignment  to  the  latter 
and  the  consideration  thereof. 

4.  Evidence — Subsequent  declarations, —  Declarations  made  and  letters 

written  by  assignor  subsequent  to  assignment,  are  inadmissible  as  evi- 
dence against  his  assignee. 

5.  AssiGiiiARiiTS— Competitive  assignees— Burden  of  proof  , — Where  subse- 

quent assignee  claims  that  he  took  his  assignment  for  value,  without 
notice  of  the  previous  assignment,  and  that  the  previous  assignment 
was  fraudulent,  the  burden  is,  of  course,  on  him  to  prove  the  case. 

Heard  at  Richmond,  and  decided  at  W^tlieville. 

Appeal  from  decree  of  circuit  court  of  Loudoun  county,  ren- 
dered January  23rd,  1883,  in  the  cause  of  Warren  v.  Lersner^ 
which  was  a  creditors'  suit  against  the  estate  of  Gustavus  Lers- 
ner.  An  account  was  ordered  and  taken,  and  the  report  showed 
among  other  debts,  one  of  $3900,  with  interest  from  May  2nd, 
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1876,  to  Morris  Lersner,  and  secured  by  trust-deed  on  lands  in 
Fauquier  county.  Of  this  debt,  $1387.78  was  assigned  to 
Aaron  Daily,  on  3rd  April,  1877.  Daily's  ex'or,  in  April,  1880, 
filed  his  petition,  in  said  cause,  setting  up  this  assignment,  and 
praying  that  so  much  of  the  said  debt  be  decreed  to  him.  To 
this  petition  neither  Morris  Lersner  nor  Ignatius  Lersner  was 
made  a  party.  In  October,  1880,  a  decree  was  entered  accord- 
ing to  the  prayer  of  the  petition.  But  Morris  Lersner  had,  on 
15th  March,  1877,  for  value  received,  assigned  by  an  instru- 
ment under  seal,  and  acknowledged  before  a  notary,  but  unre- 
corded, to  Ignatius  Lersner,  $1900  of  said  $8900  debt,  and  had 
delivered  the  bond  evidencing  the  debt  to  the  assignee.  Of 
this  assignment,  Daily  had  notice  on  3rd  April,  1877,  when  he 
took  his  assignment  as  security  for  a  debt,  which  originated 
from  Morris  Lersner  to  said  Daily,  after  15th  March,  1877. 
Before  the  money  was  paid  to  Daily's  executor  under  the  de- 
cree of  October,  1880,  Morris  Lersner  and  Ignatius  Lersner 
filed  their  joint  petition  in  said  suit,  setting  forth  the  said  as- 
signment of  15th  March,  1877,  asking  that  the  decree  of  Octo- 
ber, 1880,  be  reviewed  and  reversed,  and  that  the  payment  to 
Daily's  executor  be  enjoined,  and  that  $1900  of  the  said  $3900 
debt  be  paid  to  the  assignee,  Ignatius  Lersner,  in  preference  to 
said  Daily's  executor.  To  this  last  petition  Daily's  executor 
demurred,  and  answered,  and  averred  that  Daily  was  an  as- 
signee for  value,  without  notice  of  the  previous  assignment, 
which  he  contended  was  void,  because  made  with  intent  to 
hinder,  delay  and  defraud  the  assignor's  creditors.  By  the  de- 
cree complained  of,  the  court  below  overruled  the  said  demur- 
rer, reversed  the  decree  of  October,  1880,  and  ordered  the 
money  to  be  paid  to  Ignatius  Lersner.  It  also  overruled  the 
exceptions  of  the  depositions  of  Morris  Lersner  and  of  Igna- 
tius Lersner,  taken  in  the  cause  in  their  own  behalf,  to  prove 
the  assignment  of  15th  March,  1877,  and  the  consideration 
thereof;  and  sustained  exceptions  to  certain  depositions  and 
letters  offered  by  Daily's  executor  in  his  own  behalf;  and  it 
Vol.  lxxx — 65 
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also  decided  that  Morris  Lersuer  should  have  been  made  a 
party  defendant  to  the  petition  of  Daily's  executor,  and  sum- 
moned to  answer.  From  this  decree  Daily's  executor  appealed 
to  this  couii:.  The  other  facts  and  points  raised  are  stated  ftilly 
in  the  opinion. 

Harrison  Jr  Powell^  for  the  appellant. 

U,  Nichols  and  J.  W.  Foster,  for  the  appellees. 

Fauntleroy,  J.,  delivered  the  opinion  of  the  court. 

In  1872  a  lien  creditor's  suit,  under  the  style  of  Warren  v. 
Lei\sner,  was  instituted  to  enforce  the  lien  upon  the  real  estate 
held  by  Gustavus  Lersner  in  the  counties  of  Loudoun  and  Fau- 
quier. An  acccount  was  ordered  in  June  1873.  The  commis- 
sioner returned  an  account  of  liens,  which  was  confirmed  bj'  the 
circuit  court  of  Loudoun,  in  October  1874:  and  the  Loudoun 
lands  were  ordered,  by  the  court,  to  be  sold.  Part  of  these 
lands  had  been  sold,  when,  in  the  summer  of  1876,  the  defend- 
ant, Gusta\nis  Lersner,  died;  and  the  cause  wa8  revived  against 
his  executor  and  dcA-isees.  In  October,  1876,  a  decree  was  en- 
tered for  the  commissioner  to  review  and  revise  his  account  of 
liens,  and  to  take  further  account  thereof,  as  well  as  of  all  other 
debts  outstanding  against  the  late  Gustavus  Lersner. 

The  commissioner  returned  his  report  of  debts  witli  their 
priorities,  which  was  confirmed  by  the  court;  and,  among 
them,  a  debt  due.  to  Morris  Lersner  of  $3900,  with  interest 
from  May  2d,  1876,  and  secured  by  a  deed  of  trust,  recorded  in 
Fauquier  county,  upon  the  lands  of  Gustavus  Lerener  in  that 
county.  The  lands  were  all  sold,  and  the  liens  transferred  to 
the  fiind  in  the  cause. 

Aaron  Daily  became  an  assignee  for  value,  of  this  lien  re- 
ported in  favor  of  Morris  Lersner  to  the  extent  of  about  $1500, 
hy  virtue  of  various  assignments,  made  from  time  to  time,  by 
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Morris  Lersner  during  a  period  running  from  April  3d,  1877, 
to  May,  1879.  In  Xovember,  1879,  Aaron  Daily  died ;  and  in 
April,  1880,  his  executor  (the  appellant)  tiled  a  petition  in  the 
cause  of  Warren  v.  Lersner j  setting  out  these  various  assign- 
ments by  Morris  Lersner  to  his  testator,  and  asking  that  all 
dividends  on  the  Morris  Lei'sner  debt,  reported  in  that  cause, 
might  be  decreed  to  be  paid  to  him  until  the  said  assignments 
should  be  fully  paid. 

To  this  petition  Morris  Lersner  was  not  made  a  party,  al- 
though his  counsel  suggested  to  the  court  that  he  ought  to  be 
made  a  party  defendant  to  the  petition ;  and  the  court,  upon 
an  inquiry  and  report  from  a  commissioner  as  to  what  part  of 
the  interest  of  Morris  Lersner  in  the  cause  was  covered  by 
these  assignments,  by  its  decree  of  October  term,  1880,  ordered 
its  commissioner  of  sale  to  collect  the  fund  belonging  to  the 
cause,  and,  after  payment  of  costs,  to  pay  the  residue  to  the 
piarties  to  whom  the  commissioner  had  reported  it  to  be  due — 
among  others,  to  the  executor  of  Aaron  Daily,  as  assignee  of 
Morris  Lersner,  the  sum  of  $1387.78. 

In  September,  1881,  before  the  aforesaid  order  in  favor  of 
Aaron  Daily's  executor  had  been  executed,  Morris  Lersner  and 
Ignatius  Lersner  filed  their  joint  petition,  asking  that  the  com- 
missioner of  sale  should  be  enjoined  from  paying  to  Daily's  ex- 
ecutor the  aforesaid  sum  decreed  to  him,  on  the  ground  that 
the  entire  dividend  on  Morris  Lersner's  debt  was  due  to  Igna- 
tius Lersner,  by  virtue  of  an  assignment  to  him,  made  on  the 
loth  day  of  March,  1877,  eighteen  days  prior  to  the  assign- 
ment to  Aaron  Daily  ;  and  praying  that  the  aforesaid  order  of 
October,  1880,  in  the  pending  case  of  Waireii  v.  Lersner^  in  fa- 
vor of  said  Aaron  Daily's  executor,  might  be  reheard,  reviewed 
and  corrected;  and  for  general  relief.  An  injunction  was 
awarded  by  the  circuit  judge,  according  to  the  prayer  of  the 
petition.  To  this  petition  the  defendant,  Aaron  Daily's  execu- 
tor, demurred  and  answered,  and  contended  that  Aaron  Daily 
was  an  assignee  for  value,  and  without  notice  of  the  pre\ious 
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aBsignment  to  Ignatius  Lersner,  and  was  entitled  to  preference^ 
because  the  assignment  to  Ignatius  Lersner  was  made  with  in- 
tent to  defraud ;  and  because  of  the  laches  of  Ignatius  Lersner 
in  leaving  Morris  Lersner  in  the  control  and  apparent  owner- 
ship of  the  fiind.  An  order  of  reference  was  made  to  a  master 
commissioner,  who  reported  January  22d,  1882,  that  the  assign- 
ment to  Ignatius  Lersner,  by  virtue  of  its  proper  date,  of 
March  15th,  1877,  was  entitled  to  priority  over  the  subsequent 
assignments  to  Aaron  Daily.  To  this  report  appellant  excepted ; 
as,  also,  to  the  competency  of  Morris  Lersner's  and  other  testi- 
mony, taken  and  filed  in  the  cause. 

The  court  overruled  the  demurrer  to  the  petition,  and  over- 
ruled the  exceptions  to  the  commissioner's  report,  and  to  the 
testimony  of  Morris  Lersner  and  others;  and,  by  its  decree  of 
23d  of  January,  1888,  confirmed  the  said  report,  and  ordered 
the  money  to  be  paid  to  Ignatius  Lersner.  It  also  sustained 
exceptions  to  certain  depositions  taken  in  behalf  of  appellant; 
and  overruled  a  motion  of  appellant  for  further  time  to  show 
actual  fraud,  after  the  decision  of  the  case  by  the  decree  com- 
plained of. 

This  is  a  competition  of  assignments,  and  the  only  question 
before  this  court  is  the  validity  and  bona  fides  of  the  assignment 
of  March  15th,  1877,  by  Morris  Lersner  to  Ignajtius  Lersner. 

We  are  of  opinion  that  the  circuit  court  did  not  err  in  allow- 
ing the  petition  of  Morris  Lersner  and  Ignatius  Lersner  to  be 
filed  in  the  cause,  September  10th,  1881,  and  in  overruling  the 
demurrer.  No  final  decree  was  made  in  the  cause  until  Janu- 
ary, 1883,  and  in  September,  1881,  the  cause  was  still  pending. 
By  the  decrees  entered,  the  rights  and  questions  of  subrogation 
were  reserved  to  any  person,  and  the  commissioners  of  sale 
were  directed  to  collect  and  report  their  proceedings  to  the  court, 
from  time  to  time,  and,  if  necessary,  to  bring  suit  against  the 
purchasers.  And  in  October,  1881,  the  legal  title  to  the  land 
sold  was  brought  before  the  court,  and  a  deed  to  the  purchaser 
was  decreed  to  be  made.     Sexton's  ex^ors  v.  Patterson^  ^.,  Va. 
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Law  Journal,  Feb.,  1884,  p.  73;  Miller's  adviW  v.  Cook's  adm'r^ 
77  Va,  (2  Hansbrough)  806;  Ryan's  adm'r  v.  McLeod,  32  Gratt. 
377.  None  of  the  several  assignments  made  by  Morris  Lersner 
of  his  interest  in  the  cause  were  absolute,  or  embraced  his  whole 
interest.  Barton's  Ch.  P.  vol.  1,  p.  163;  Newman  v.  Chapman^ 
2  Randolph,  93;  Jaynes  JR.  ^  K.  Co.  v.  Littlejohn,  18  Gratt.  83. 
It  was  believed  to  be  a  good  asset  for  its  full  amount  of  $3900. 
Daily's  petition,  at  April  term,  1880,  brought  in  new  matter  af- 
fecting the  interests  of  Morris  Lersner,  who  had  never  been  a 
party  to  the  cause  pending,  and  who  had  no  notice  of  the  pro- 
ceedings had  therein  before  the  commissioner,  by  process  or 
otherwise;  and  he  was  a  necessary  party  to  the  petition  of  his 
assignee,  Ignatius  Lersner;  and  he  ought  to  have  been  made  a 
party  defendant  to  the  petition  of  Daily,  and  been  summoned 
to  answer  the  same.  The  court  saw  its  error  in  not  making 
Morris  Lersner  party  defendant  to  Daily's  petition,  and  award- 
ing process  for  him  to  answer  it;  that  he  had  had  no  notice  of 
the  proceedings  before  the  commissioner  in  1880;  and  that  in- 
justice had  thus  been  done  both  to  him  and  to  his  assignee  Ig- 
natius Lersner.  Under  the  authority  of  Wooding  v.  Bradley^ 
76  Va.  (1  Hansbrough)  614;  Smith  v.  BlackweU,  31  Gratt.  800;  it 
was  manifestly  proper  to  allow  the  petition  to  be  filed.  The 
petition  of  Morris  Lersner  and  Ignatius  Lersner  was  filed  in  a 
pending  cause  to  correct  error  hurtful  to  their  interest,  in  pro- 
ceedings to  which  they  had  not  been  parties,  and  of  which  they 
had  no  notice.  In  such  cases  the  court  will  look  at  the  real 
essence  of  the  claim  and  correct  injustice.  So  long  as  a  case 
remains,  or  is  retained  on  the  docket,  the  court  may  receive  ex- 
ceptions to  commissioner's  report,  even  after  its  confirmation, 
if  it  be  clearly  shown  that,  if  carried  out,  the  report  will  work 
injustice.  Wooding' s  ex'ors  v.  Bradley's  ex'ors,  76  Va.  (1  Hans- 
brough) 614-16.  The  condition  of  the  record,  when,  in  1881, 
the  Lersners,  Morris  and  Ignatius,  filed  their  petition,  showing 
that  they,  then,  for  the  first  time,  knew  of  the  petition  filed  by 
Aaron  Daily's  executor,  and  the  proceedings  had  under  the  de- 
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cree  of  April,  1880,  by  Commissioner  Powell;  the  fact  that  the 
decree  of  October,  1880,  had  not  been  executed  by  the  paying  • 
over  the  money  by  the  commissioner  of  sale;  that  neither  Mor- 
ris Lersner  nor  Ignatius  Lersner  had  been  made  a  party  to 
Daily's  petition,  nor  had  been  summoned  to  answer,  or  affected 
with  notice  of  it,  or  of  the  proceedings  had  by  commissioner 
under  the  decrees  of  1880,  by  personal  service  or  othenvise, 
leaves  no  doubt  of  the  sufficiency  in  law  of  their  petition  to  re- 
hear and  correct  the  eiTor  and  injustice  of  a  decree  which  gave 
to  other  and  junior  assignees  $1520.73  of  a  ftmd  to  w^hich  Ig- 
natius Lersner  was  entitled,  by  virtue  of  his  prior  assignment 
of  March  15,  1877. 

The  court  did  not  err  in  overruling  the  exceptions  to  the 
deposition  of  Morris  Lersner  and  of  Ignatius  Lersner.  The 
questions  raised  and  put  in  issue  by  the  petition  and  pleadings 
were  never  before  the  court,  and  presented  original  or  new  mat- 
ter of  controversy.  The  deposition  of  Morris  Lersner  was  al- 
lowed to  stand  only  in  regard  to  the  consideration  and  execu- 
tion of  the  $1900  assignment;  and  all  facts  in  relation  to  the 
$600  item  (which  is  not  before  the  court,  and  is  immaterial  to 
the  main  and  controlling  question)  were  suppressed.  Ignatius 
Lersner  was  clearly  a  proper  and  competent  witness  as  to  the 
consideration  and  execution  of  the  said  assignment  and  want 
of  notice  of  Daily's  petition,  and  of  the  proceedings  by  the 
commissioner  under  the  decree  of  April,  1880. 

The  court  did  not  err  in  sustaining  exceptions  to  appellant's 
depositions.  They  were  allowed  to  be  read  for  the  purpose  of 
impeaching  the  credit  of  Morris  Lersner ;  but  they  fail  to  do 
this.  The  deposition  of  Heniy  Harrison  relates  entirely  to  the 
$600  item,  and  refers  to  things  which  occurred  after  March 
15th,  1877,  out  of  Ignatius  Lersner's  presence,  and  is  wholly 
irrelevant  to  the  controversy  in  regard  to  the  $1900  assignment. 
John  Carr's  letter  to  Harrison  &  Powell,  attorneys,  in  1881,  is 
subject  to  the  same  objection.  C.  K.  Harrison's  affidavit  em- 
braces only  sundry  lettei's  written  to  him  by  Morris  Lersner, 
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June,  1878,  etc.  No  matter  what  Moms  Lersner  wrote  to  him 
xifter  March  loth,  1877,  as  there  is  no  pretence  that  Ignatius 
saw  or  authorized  them,  they  are  not  evidence  against  him. 
This  affidavit  and  these  letters  were  injected  into  the  records 
April  24th,  1882,  after  Morris  Lersner  had  been  twice  exam- 
ined, without  calling  his  attention  to  them,  or  giving  him  an 
opportunity  to  show  under  what  circumstances  and  why  they 
were  wTitten.  L.  II.  Powell's  depositions  were  properly  ob- 
jected to,  because  they  detail  matters  which  occurred  out  of  the 
presence  of  Ignatius  Lersner,  after  March  15th,  1877,  and  con- 
versations with  Morris  Lersner  in  1878,  79,  '80  and  '81 ;  and 
with  Aaron  Daily,  out  of  the  presence  of  both  Morris  Lersner 
and  Ignatius  Lersner.  "  Declarations  of  an  assignor  after  as- 
signment arQ  inadmissible  in  evidence  against  his  assignee." 
Barbour  v.  Duncanson^  77  Va.  (2  Hansbrough)  76-83 ;  Smith  v. 
Betty,  11  Gratt.  752-764. 

According  to  the  rule  laid  down  in  Greenleaf  s  Evidence,  12 
edition,  sections  461-466,  the  evidence  of  L.  H.  Powell  and  of 
C.  K.  Harrison  was  inadmissible;  a|id  that  of  John  Carr's  let- 
ter and  Henry  Harrison's  deposition  are  irrelevant,  and  none  of 
them  evidence  against  Ignatius  Lersner.  The  answer  of  Daily's 
executor  upon  its  face,  discloses  that  he,  of  his  own  knowledge, 
knows  nothing  of  the  case  stated  in  Lersner's  petition,  and 
therefore  has  not  the  weight  of  a  responsive  answer. 

On  the  15th  day  of  March,  1877,  Morris  Lersner,  in  the  city 
of  Xew  York,  did  assign,  transfer  and  deliver  tojgnatius  Lers- 
ner, of  Paris,  France,  the  bond  of  Gustavus  Lersner,  payable 
to  him,  Morris  Lersner,  dated  May  2d,  1876,  at  twelve  months 
after  date,  secured  by  a  deed  of  trust  on  his  Fauquier  lands. 
The  said  assignment  was  in  writing,  under  seal,  duly  acknowl- 
edged before  a  notary  public  on  the  same  day.  Morris  Lersner 
was  about  to  return  to  Virginia,  and  Ignatius  Lersner  to  Paris. 
The  execution  of  said  assignment  and  the  delivery  of  the  bond 
itself  to  the  assignee,  Ignatius  Lersner,  are  proven  by  the  notary 
public,  by  Ignatius  Lersner,  by  Morris  Lersner  and  by  Emil  Lers- 
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ner,  who  wrote  the  assignment.  Ignatius  Lersner  took  and 
held  the  said  bond  for  $3900,  with  a  covenant  in  the  contract 
of  assignment,  to  re-assign  and  surrender  the  said  single  bill 
of  $3900  to  the  party  of  the  first  part,  if  and  when  the  said 
Morris  Lersner  shall  well  and  truly  pay  to  said  Ignatius  Lers- 
ner out  of  the  proceeds  of  sale  of  said  real  estate  above  de- 
scribed, or  otherwise,  the  just  and  fiiU  sum  of  $1900,  with  seven 
per  cent,  per  annum  interest,  from  1st  day  of  January,  1874, 
till  paid.  Morris  Lersner  was  divested  of  the  possession,  con- 
trol and  ownership  of  the  said  bond,  and  did  not  even  have  a 
copy  of  it ;  while  the  deed  of  trust  by  which  it  was  secured  was 
recorded  in  Fauquier  county.  - 

As  to  the  consideration  for  the  said  assignment  to  secure  the 
payment  of  the  said  $1900,  with  interest,  to  Ignatius  Lersner, 
and  its  bona  Jides,  there  can  be  no  doubt,  or  room  for  question. 
In  1874,  Morris  Lersner,  who  was  then  indebted  to  Ignatius 
Lersner  for  advances  made,  as  per  account  entered  and  stated 
in  memorandum  books  shown  in  the  record,  closed  those  ac- 
counts by  the  execution  and  delivery  of  his  due-bill  March  2d, 
1874,  for  the  ascertained  and  stated  balance  of  $1831.68.  He 
was  not  then  indebted  to  anyone  else,  so  far  as  the  record  shows ; 
and,  assuredly,  not  indebted  to,  or  having  any  relation  of  busi- 
ness with,  Aaron  Daily,  whose  specific  claim,  asserted  in  this 
controversy,  took  its  inception  April  3d,  1877,  the  date  of  his  . 
assignment. 

In  March,  1877,  Ignatius  Lersner  was  about  to  go  to  Paris, 
France,  and  he  and  Morris  Lersner  met  in  Xew  York,  and 
made  a  settlement  of  their  business  affairs  \dth  themselves,  the 
old  due-bill  being  surrendered,  and  Morris  executing  and  de- 
livering therefor  the  formal  written  assignment  of  March  15th, 
1877,  of  the  $3900  bond  due  to  Morris  by  the  estate  of  Gus- 
tavus  liCrsner,  to  secure  to  him  the  payment  of  $1900,  with  in- 
terest at  7  per  cent,  from  January  1st,  1874,  upon  the  terms 
and  covenants  contained  in  the  said  written  assignment  to  re- 
assign and  surrender  back  to  Morris  Lersner  the  said  bond  or 
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single  bill  upon  the  payment  to  him  by  Morris  of  the  said  debt 
secured  by  the  said  assignment,  with  condition  of  defeasance. 

This  assignment  of  March  15th,  1877,  by  Morris  Lersner  to 
Ignatius  Lersner,  was  neither  fraudulent  in  fact  nor  in  law. 
The  debt  secured  to  Daily  by  the  assignment  made  to  him  April 
8d,  1877,  was  not  in  existence  on  March  15th,  1877;  and  the 
record  shows,  beyond  debate,  that  on  April  3d,  1877,  Powell 
Harrison,  the  attorney  for  Daily,  who  wrote  the  assignment  in 
his  favor,  believed,  as  the  approved  reports  of  the  master  com- 
missioner in  the  cause  showed,  and  as  Morris  Lersner  believed, 
and  had  no  reason  to  distrust,  that  the  proved  and  reported  debt 
due  to  Morris  Lersner  in  the  cause,  was  good  for  its  full  face 
amount,  and  would  be  paid  in  full  out  of  the  proceeds  of  sale 
of  the  Fauquier  lands,  upon  which  it  was  secured  by  deed  of 
trust.  It  was  not  necessarj^  for  Ignatius  Lersner  to  aver  in  his 
petition,  that  Daily,  on  April  3d,  1877,  when  he  took  his  assign- 
ment, had  notice  or  knew  of  the  assignment  to  him  of  a  part 
of  the  fund  due,  in  the  cause,  to  Morris  Lersner.  He  could 
stand,  and  does  now  stand,  upon  the  rock  of  his  priority  of  as- 
signment, and  the  delivery  to  him,  and  his  possession  of,  the 
bond  itself  for  $3900.  Daily's  executor,  in  his  answer  avers, 
affirmatively,  that  Aaron  Daily,  his  testator,  took  his  assign- 
ment of  April  3d,  1877,  without  notice  of  the  prior  assigment; 
and  this  is  a  part  of  appellant's  case,  not  appellee's;  yet,  the  re- 
cord does  show,  by  the  evidence  of  A.  J.  Lersner,  that  Morris 
Lersner,  on  April  3d,  1877,  in  the  presence  of  Aaron  Daily, 
stated  to  I^owell  Harrison,  attorney  for  Daily,  that  he  had  al- 
ready assigned  $1900  of  the  claim  to  Ignatius  Lersner,  and 
that  only  $2000  of  the  debt  was  lefl.  The  bond  itself,  evidenc- 
ing the  debt,  was  not  in  the  possession  of  Morris  Lersner;  and 
it  is  not  to  be  presumed  or  believed  that  Powell  Harrison,  act- 
ing as  adviser  and  attorney  for  Aaron  Daily,  and  writing  the 
assignment  in  his  favor,  would  have  failed  to  ask  for  the  bond, 
and  to  require  it  to  be  filed  and  delivered  along  with  assign- 
ment to  Daily,  unless  he  and  Daily  both  knew  of  the  assign- 
VOL.  LXXX — 66 
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ment  of  ^1900  of  its  value,  and  its  delivery  to  and  possession 
by  Ignatius  Lersner.  The  record  leaves  no  room  for  doubt, 
that  Harrison  and  Daily,  and  the  commissioner  of  the  court, 
and  Morris  Lersner,  then  confidently  believed  that  the  claim  of 
Morris  Lersner  for  $3900  would  be  paid  in  full,  and  a  large 
surplus  of  the  proceeds  of  sale  of  the  Fauquier  lands  be  left  for 
satisfaction  of  subsequent  lienors. 

The  charges  of  laches^  secret  trust,  and  fraud,  are  not  only 
not  proved,  but  are  disproved  by  the  record.  Ignatius  Lersner 
was  absent,  in  Paris,  and  when  at  home,  in  New  York;  and 
this  claim,  partly  assigned  to  him,  could  only  be  paid  out  of  the 
last  payment  for  the  land  sold,  which  was  not  due  until  October,. 
1881.  The  rule  caveat-  emptor  applies  to  assignee  of  choses  in 
action,  and  especially  when,  as  in  this  case,  the  assignor  has  not 
the  chose  in  possession  to  deliver  to  the  assignee.  Bntirn  v. 
Tat/lor' s  commiftee,  32  (iratt.  138.  In  this  case  there  was  no 
possession  of  the  bond  assigned  and  delivered  by  Morris  Lers- 
ner to  Ignatius  Lersner,  March  loth,  1877,  nor  of  the  lien,  for 
that  was  recorded  in  Fauquier.  Morris  Lersner  regarded  it  as 
a  good  asset,  and  so  did  Powell  Harrison ;  and  Ignatius  Lers- 
ner was  in  no  wise  privy  to  any  of  the  assignment^  made  ta 
Daily ;  and  he.  Daily,  took  them  with  actual  as  well  as  presump- 
tive notice  of  the  prior  assignment  and  delivery  of  the  bond  to 
Ignatius  Lei'sner  to  secure  his  claim  for  $1900.  The  failure  to 
produce  the  bond  assigned  was  notice,  presumptive,  to  Aaron 
Daily  and  to  P.  Harrison,  his  attorney,  of  its  being  out  of  Mor- 
ris Lersner's  possession,  and  put  them  upon  inquiry.  2  Minor 
Inst.  889.  *' A  subsequent  purchaser  is  charged  constructively 
with  notice  of  all  facts  and  instruments,  to  the  knowledge  of 
which  he  would  have  been  led  by  an  incpiiry  into  the  incum- 
brance, or  other  circumstance  affecting  the  property,  of  which 
he  had  actual  notice."  Daily  had  actual  knowledge  that  there 
was  a  bond  in  this  case,  and  so  had  Powell  Harrison,  for  the 
very  assignment  which  they  wrote  and  took  April  3d,  1877,  so 
states.     By  no  word,  or  act,  or  conduct,  of  Ignatius  Lei'sner, 
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was  Aaron  Daily  induced  or  led  to  take  the  assignment  of 
April  8d,  1877.  He  was  not  present,  and  never  heard  of  it 
until  1881. 

We  do  not  think  the  court  erred  in  overruling  the  motion  for 
further  time  to  show  actual  fraud,  made  after  the  decision  of  the 
case.  It  had  been  pending  since  September,  1881,  and  all  the 
proofs,  on  part  of  appellee,  had  been  filed  as  early  as  April, 
1882,  nine  months  before  the  court  decided  the  cause.  Appel- 
lant had  charged  fraud,  and  want  of  notice  of  previous  assign- 
ment; and,  as  his  own  case,  he  was  bound  to  prove  it.  He  had 
ample  time,  and  submitted  the  case  to  the  judgment  of  the 
court,  as  a  whole;  and  the  statement  upon  which  he  based  his 
motion  for  further  time,  or,  in  fact,  a  new  trial,  made  no  pre- 
tence of  new  matter,  and  it  was  not  sworn  to  by  anyone. 

There  was  and  is  no  law  in  Virginia,  re(|uiring  the  assign- 
ment of  a  chose  in  ac^tion  to  be  recorded,  and  if  recorded  it 
would  not  aftect  any  one  with  notice.  2  P.  &  II.  178;  Gretjgw, 
Shan,  76  Va.  (1  Hansbrough)  497;  Kirkland,  Chase  -^  Co.,  v. 
Bruce,  31  Gratt.  126;  Bkhle  v.  Chrisman,  ^c,  76  Va.  (1  Hans- 
brough) 678.  Assignee  of  chose  in  action  is  not  required  to 
do  more  than  take  possession  of  the  thing  or  evidence  of  debt 
assigned.  After  careful  and  critical  comparison  of  the  facts  of 
this  case  \\\\ki  the  facts  of  the  cases  cited  by  appellant,  Davis  v. 
Turner y 4  Gratt.;  Curd  v.  Miller,  7  Gratt.  185;  and  Tidne's  case, 
we  find  no  analogy  or  jiroper  application  to  the  case  under  re- 
view. 8ome  of  the  cases  cited  were  controversies  concerning 
title  to  real  property;  and,  in  all  of  them,  the  assignor,  or  ven- 
dor, retained  possessicm  of  the  thing  sold  or  assigned. 

We  concur  in  the  judgment  of  the  circuit  court  of  Loudoun 
county,  and  the  decree  complained  of  must  be  aflirmed. 

Decree  affirmed. 
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Barnes  v.  Trafton. 

Same  v  Berry. 

June  11th,  1885. 

1.  Practice  in  Eqijity— Guardian  and  sureties. —In  %uii  against  guwrdiBn 

and  his  sureties  by  ward,  a  joint  decree  may  at  once  be  rendered 
against  them  on  their  official  bond,  without  exhausting  the  guardian 
before  going  on  his  sureties. 

2.  Equitable  Jurisdiction  and  Relief— H^e^s  land— Join/  sale— Trust 

Where  wife  joins  with  husband  in  conveying  her  land  on  condition 
that  proceeds  be  applied  to  payment  of  a  debt  binding  her  children's 
land,  a  trust  is  thereby  created,  which  a  court  of  equity  will  enforce 
against  husband,  though  the  bonds  for  said  proceeds  be  made  payable 
to  him. 

Heard  at  Richmond  and  decided  at  Wythe\'ille. 

Appeal  from  two  decrees  of  the  circuit  court  of  Princess 
Anne  county,  rendered  in  the  cause  of  Mary  S.  Berry,  infant, 
by  her  next  friend,  against  WilHam  A.  Barnes,  guardian,  and 
his  sureties  on  his  official  bond, — and  in  the  cause  of  Isaac  B. 
Berry,  infant,  by  his  next  friend,  against  the  same.  The  first 
cause  was  revived  in  the  name  of  John  W.  Trafton  and  wife 
as  complainants,  upon  the  intermarriage  of  Mary  S.  Berry  with 
him.  The  object  of  the  suits  was  to  surcharge  the  accounts  of 
the  guardian,  and  to  recover  the  amounts  respectively  due 
his  wards.     The  mother  of  these  wards,  was  the  wife  first  of 
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their  father,  Zebulon  Berry,  and  some  years  after  his  decease, 
of  Barnes,  their  guardian. 

There  remaining  a  debt  of  her  first  husband,  binding  the 
lands  descended  from  him  upon  the  said  wards,  and  their 
mother  owning  a  tract  of  land  in  North  Carolina,  consented  to 
join  in  a  conveyance  of  said  land  with  her  husband,  the  said 
Barnes,  on  condition  that  the  proceeds  be  applied  to  extinguish 
that  debt  and  relieve  her  children's  lands.  The  bonds  for  the 
proceeds  were  taken  payable  to  Barnes,  but  remained  at  the 
time  of  the  decrees  complained  of,  in  his  hands.  The  cause 
was  referred  to  a  master  to  take,  settle  and  report  the  guardian's 
accounts.  The  account  was  taken,  and  the  report  showed  that 
after  allowing  the  guardian  reasonable  compensation  for  the 
board  and  clothing  of  his  wards,  and  credits  for  proper  disburse- 
ments for  repairs  and  improvements  on  the  wards'  lands,  and 
for  payments  made  on  the  said  debt,  and  charging  him  with  the 
rents  of  their  said  lands  and  the  proceeds  of  the  said  North 
Carolina  lands,  their  remained  due  to  Mrs.  Traft^n  the  sum  of 
$583.57,  and  to  Isaac  B.  Berry  the  sum  of  $495.86,  with  inter- 
est on  both  sums  from  March  2,  1876.  There  were  exceptions 
to  this  report.  The  circuit  court  allowed  the  guardian  two 
credits,  which  reduced  the  amount  due  to  Mrs.  Traftx)n  to 
$466.21,  with  interest  as  before,  and  overruled  the  exceptions, 
confirmed  the  report,  and  gave  the  complainants  decrees  for 
the  said  amounts  and  interest  respectively,  with  costs.  From 
these  decrees,  Barnes,  guardian,  and  his  surety  appealed  to  this 
court. 

Opinion  states  the  case. 

Walke  ^  Old^  for  the  appellants. 

Starke  ^  Martin^  for  the  appellees. 

Richardson,  J.,  delivered  the  opinion  of  the  court. 

These  were  suits  in  equity  in  the  circuit  court  of  Princess 
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Anne  county,  brought  in  February,  1876.  The  first  named 
suit  was  originally  brought  in  the  name  of  Mary  S.  Berr}-,  an 
infant,  by  T.  S.  Berry,  her  next  friend,  against  her  gaurdian, 
William  A.  Barnes,  and  his  sureties,  and  pending  the  suit  the 
said  Mary  S.  Berry  having  become  of  age  and  intermarried 
with  John  W.  Trafton,  the  suit  was  thereafter,  by  order  of 
court  prosecuted  in  the  name  of  said  Trafton  and  wnfe.  The 
other  suit  was  brought  and  prosecuted  in  the  name  of  Isaac  B. 
Berry,  an  infant,  by  T.  S.  Berry,  his  next  friend,  against  the 
same  parties.  These  two  plaintifts  are  brother  and  sister,  and 
the  wards  of  said  William  A.  Barnes.  The  object  ot  each  suit 
was  to  surcharge  and  falsity  the  ex  parte  settlements  of  said 
William  A.  Barnes,  as  guardian  of  said  plaintiffs,  and  to  re- 
cover the  amounts  respectively  due  to  them. 

Except  in  one  not  very  material  respect,  which  \nll  hereafter 
be  referred  to,  the  questions  arising  in  the  two  cawes  are  identi- 
cal, and  the  two  cases,  with  the  exception  referred  to,  will  be 
treated  by  reference  to  the  first  named  caae  of  Barnes  el  al,  v. 
Trafioi}  and  wife. 

The  facts  are  these :  Zebulon  Berry  died  in  the  county  of 
Princess  Anne,  in  February,  or  March,  1862,  leaWng  a  widow 
and  three  infant  children,  Mary  S.,  Isaac  B.,  and  Jane,  the 
latter  having  died  in  the  year  1865,  leaving  the  said  Mary  8., 
and  Isaac  B.,  the  only  surviving  children,  and  they  are  the  afore- 
mentioned original  plaintifts  and  appellees  here. 

At  the  time  of  his  death,  Zebulon  Berry  was  the  owner  of  a 
farm  in  Princess  Anne  county,  whi(;h  descended  to  his  said 
children,  subject  to  the  widow's  dower,  which,  however,  was 
not  assigned  to  her  until  1872,  some  ten  years  after  her  hus- 
band's death.  Mrs.  Berry  qualified  as  the  administratrix  of 
her  husband,  who  left  also  a  considerable  personal  estate,  from 
the  proceeds  of  which  there  went  into  the  hands  of  Mrs.  Berry, 
as  administratrix,  the  sum  of  $2,219.99. 

From  the  death  of  her  husband  until  the  death  of  her 
youngest  child,  Jane,  in  1865,  Mrs.  Berry  lived  on  the  ftirm  of 
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which  her  husband  died  siezed,  with  her  children,  and  with  the 
two  sui'viving  children  continued  so  to  live,  until  December, 
1867,  when  she  intermarried  with  the  said  William  A.  Barnes, 
and  for  several  years  after  the  said  marriage,  Mary  S.,  and 
Isaac  B.,  lived  with  said  Barnes  and  their  mother,  on  a  farm  in 
Baid  county  owned  by  Barnes.  At  the  time  of  the  marriage  of 
their  mother  with  said  Barnes,  the  children,  Isaac  B.,  and  Maiy 
S.  Berry,  were  respectfully  eleven  and  nine  years  old. 

On  the  2d  day  of  March,  1868,  William  A.  Barnes  was  ap- 
pointed by  the  county  court  of  Princess  Anne,  and  qualified  as 
the  guardian  of  said  Mary  S.  and  Isaac  B.  Berry.  In  May  of 
the  same  year,  John  H.  Dey,  a  commissioner  of  said  county 
court,  reported  thereto  what  purported  to  be  a  settlement  of  the 
account  of  William  A.  Barnes,  as  guardian  of  Mary  S.  Berrj-, 
for  the  period  from  December,  1865,  to  March  2d,  1868,  the  day 
of  his  appointment  as  guardian,  the  so-called  settlement  cover- 
ing a  period,  for  no  part  of  which  was  Barnes  really  the  guard- 
ian of  said  children.  By  this  clearly  unauthorized  settlement, 
which  was,  without  authority  of  law,  confirmed  by  the  said 
county  court,  a  large  portion  of  the  principal  of  Mary  S.  Berry's 
interest  in  the  personal  estate  of  her  father,  Zebulon  Berry,  was 
consumed.  This  result  was  brought  about  in  this  way :  By  a 
settlement  in  March,  1863,  of  the  accounts  of  Mary  Ann  Beriy, 
the  widow  and  administratrix  of  Zebulon  Berry,  there  was  due 
from  her,  as  administratrix,  to  said  estate,  the  sum  of  $2219.99, 
as  of  March  7th,  1863.  This  appears  to  have  been  the  only  set- 
tlement of  her  accounts  as  administratrix.  The  youngest  child, 
Jane  Berry,  having  died  in  tender  years,  after  this  settlement, 
but  before  the  marriage  of  Mrs.  Berry  with  the  appellant,  Wm. 
A.  Barnes,  the  two  surviving  children,  Isaac  B.  and  Mary  S.  Berry, 
would  naturally  seem  to  be  the  only  remaining  distributees:  the 
fair  inference  being,  that  the  vAndow,  Mrs.  Berry,  took  her  part 
of  the  personalty  as  authorized  by  law.  But  of  this  the  record 
contains  no  positive  information.  In  fact,  in  the  absence  of  any 
appraisement  or  sale  bill,  or  any  direct  eWdence  upon  the  sub- 
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ject,  we  are  permitted  to  infer  that  Mrs.  Berry,  the  wddow,  did 
not  receive  her  share  independent  of  said  balance  found  due 
from  her  to  the  estate,  and  that  she  was  entitled  to  one-third 
thereof;  a  view  which  all  the  parties  to  the  controversy  seem  to 
acquiesce  in. 

Thus,  the  amount  of  $2219.99,  stood  for  distribution  between 
the  widow  and  two  survi\ang  children  of  Zebulon  Berry,  sub- 
ject to  any  debts  due  from  the  estate;  and  there  were  some 
debts  remaining  unpaid,  which  will  hereafter  be  referred  to. 

The  appellant,  Wm.  A.  Barnes,  on  his  marriage  (or  very 
soon  thereafter)  with  the  widow  of  Zebulon  Berry,  became  the 
regularly  appointed  guardian  of  said  Berry's  children,  duly 
qualified,  and  as  such,  entered  into  bond  before  said  court  in 
the  penalty  of  $2000,  with  Whitehurst  Barnes  and  Daniel  Dozier 
as  sureties,  the  last  named  of  said  sureties  having  departed  this 
life,  and  James  E.  Bell  being  his  personal  representative.  Said 
Barnes  was  appointed  guardian  on  the  2d  day  of  March,  1868 ; 
in  a  very  short  time  thereaflber  he  procured  from  a  commissioner 
of  the  court  an  ex  parte  settlement  of  what  purports  to  be  an 
account  of  the  transactions  of  said  Barnes  as  guardian  of  said 
children  from  March  20th,  1865,  to  March  2d,  1868,  all  this  pe- 
riod being  prior  to  his  appointment  as  guardian,  and  for  no 
part  of  which  had  he  any  control  over  either  the  persons  or  es- 
tates of  these  wards.  But,  recognizing  that  on  her  marriage 
with  him,  Mrs.  Berry's  powers  as  administratix  ceased,  and 
that  he  (Barnes)  became  charged  with  her  fiduciary  liabilities, 
he  goes  before  a  commissioner  of  the  court  and  succeeds  iu 
having  a  settlement  stated  and  reported,  in  which  for  the  pe- 
riod, all  of  which  is  prior  to  his  authority  as  guardian,  he  has 
charged  against  this  ward  (Mary  S.  Berry)  for  and  on  account 
of  disbursements  to  her  charge,  by  him  as  her  guardian, 
amounting  to  $544.71.  Then  he  ascertains  (exactly  how,  does 
not  appear)  this  ward's  interest  to  be  $995.32,  from  which,  after 
subtracting  said  aggregate  of  charges,  $644.71,  there  only  re- 
mained due  this  ward  the  sum  (as  per  this  mode  of  accounting) 
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of  $450.61.  By  thus  assuming  to  be  guardian  for  a  period 
when  he  was  not,  and  by  the  mode  of  accounting  just  stated, 
Wm.  A.  Barnes  is  relieved  of  the  larger  portion  of  his  liability, 
even  before  he  had  the  right  to  open  an  account  with  his  wards. 
On  the  same  basis,  but  subsequent  to  his  appointment  as  guard- 
ian, Wm.  A.  Barnes  had  two  other  settlements  before  a  com- 
missioner of  the  court,  one  on  the  24th  of  September,  1873, 
and  the  other  on  the  8d  of  June,  1875,  by  the  last  of  which  we 
have  this  result — ^this  ward's  interest  in  the  personalty  swept 
away,  and  she  made  to  appear  in  debt  to  her  guardian  and  step- 
father in  the  sum  of  $108.22,  as  of  March  2d,  1875.  These  set- 
tlements were  in  the  usual  way  confirmed  by  the  court  without 
exceptions  thereto. 

The  only  outstanding  liability  of  the  estate  was  a  debt  of 
$500  (known  in  the  record  as  the  Grundy  debt),  which,  with 
interest  accrued,  had  well  nigh  doubled  when  discharged. 
This  debt,  Mrs.  Berry  (then  Mrs.  Barnes),  was  anxious  to  dis- 
charge out  of  her  own  means,  and  to  that  extent  preserve  the 
estate  of  her  first  husband  (Berry)  to  her  children  by  him,  to-wdt, 
the  said  Isaac  B.  and  Mary  S.  Berry.  Mrs.  Barnes,  either  be- 
fore or  after  her  marriage  with  William  A.  Barnes  (it  is  not  ma- 
terial which),  had  acquired  by  inheritance  from  a  relative  cer- 
tain real  estate  in  the  state  of  ITorth  Carolina.  She  joined  with 
her  husband  in  the  sale  and  conveyance  of  certain  of  the  North 
Carolina  lands  to  W.  S.  Berry,  at  the  price  of  $700,  with  the 
agreement  and  understanding  that  the  proceeds  should  be  ap- 
plied to  said  Grundy  debt,  and  to  that  extent  preserve  the  estate 
of  her  Berry  children.  The  purchase  money  bonds  were  taken 
by  Barnes,  payable  to  himself.  Barnes,  it  seems,  had,  on  first  of 
December,  1869,  out  of  moneys  belonging  to  the  estate,  paid 
$500  on  the  Grundy  debt;  and  later,  Barnes  either  turned  over 
certain  of  the  notes  for  the  North  Carolina  land,  or  other  notes 
in  lieu  thereof,  amounting  to  about  $450,  in  payment  of  the 
balance  due  on  said  Grundy  debt  This  transaction  was  nego- 
tiated by  T.  S.  Berry,  who  thus  lifted  the  Grundy  note  and  de- 
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livered  it  to  Barnes  endorsed,  "  paid  in  full  bv  W.  A.  Barnes, 
adm'r  d,  b,  n.  of  Zebulon  Berry,  dec'd."  In  the  second  ex  jmrte 
settlement  above  referred  to,  that  of  September  24th,  1873,  and 
the  first  after  Barnes  really  became  guardian,  this  ward,  Mary 
S.  Berry,  is  charged,  as  of  December  4th,  1869,  with  her  third 
of  payment  then  made  on  Grundy  debt,  $100.  There  is  a  dis- 
crepancy in  dates  and  amounts,  and  the  guardian  claiming  to 
have  paid  ?500  on  this  debt,  December  Ist,  1869,  while  in  the 
ex  parte  settlement  the  ward  is  charged  as  of  December  4th  of 
same  year  ^ith  only  $100,  her  third  of  payment  then  made; 
and  there  is  no  other  charge  against  the  ward  on  account  of  any 
payment  made  by  guardian  in  December,  1869,  nor  is  it  pre- 
tended that  the  guardian,  at  or  about  that  time,  made  any  other 
than  the  alleged  $500  payment  on  December  1st,  1869.  Then, 
in  said  account  as  of  March  Ist,  1872,  this  ward  is  charged  for 
her  third  of  balance  then  paid  on  Grundy  debt  $155.40.  But 
nowhere  are  these  wards  credited  \\dth  the  procreeds  of  the 
North  Carolina  land,  as  intended  by  their  mother,  Mrs.  Barnes, 
in  making  sale  of  same. 

In  this  state  of  things  Mary  S.  Berry,  by  her  next  friend, 
Tolman  S.  Berry,  filed  her  bill  against  William  A.  Barnes,  her 
guardian,  and  Whitehurst  Barnes,  his  surety,  and  James  E.  Bell, 
the  personal  representative  of  Daniel  Dozier,  deceased,  who 
was  tlie  other  surety,  setting  forth  substantially  the  facts  as 
above,  alleging  specifically  matter  of  surcharge  and  falsifica- 
tion going  to  the  entire  first  ex  parte  settlement,  covering  the 
period  when  William  A.  Barnes  was  not  her  guardian,  and 
extending  to  nearly  every  item  in  said  two  subsequent  settle- 
ments, the  bill  charging  that  the  same  were  false,  fraudulent 
and  extortionate. 

William  A.  Barnes  answered.  Xeither  of  the  other  defend- 
ants, (on  whom  process  was  duly  served),  appeared  or  answered, 
and  the  bill  was  taken  for  confessed  as  to  them. 

William  A.  Barnes,  by  his  answer,  after  setting  forth  sundry 
matters  wholly  irrelevant  to  the  real  questions  at  issue,  ad- 


Digitized  by 


Google 


Barnes  v.  Trafton.  531 

Opinion. 

mits  that  he  went  before  the  commissioner  and  had  said  ex 
parte  settlements  (A.  1),  but  denies  that  the  same  is  false,  fraud- 
ulent or  extortionate  in  any  particular;  and  insists  that  the  same 
(as  well  as  the  two  subsequent  settlements,  resulting  in  said 
balance  in  his  favor),  having  been  confirmed  by  the  court,  are 
valid  and  binding. 

The  cause  having  been  matured,  an  account  of  the  guard- 
ianship transactions  of  William  A.  Barnes  was  ordered,  which 
account  was  accordingly  taken  and  reported  by  a  commissioner 
of  the  court,  John  J.  Woodhouse,  the  commissioner  taking 
and  returning  with  his  report  a  large  mass  of  depositions  as 
the  basis  thereof,  all  of  which  depositions  were  taken  under  the 
eye  of  counsel  on  both  sides,  and  every  point  contested  with 
marked  pertinacity.  The  commissioner,  guided  by  the  evi- 
dence, reports  a  balance  due  this  ward,  (Mary  S.  Berry),  as  of 
March  2d,  1876,  of  $583.57.  In  directing  this  account  the 
decree  expressly  required  said  guardian  to  lay  all  his  vouchers 
before  the  commissioner.  In  this  respect,  as  well  as  to  the 
means  by  which  the  commissioner  arrived  at  the  result  reported 
by  him,  the  commissioner  says :  "  That,  as  said  Wm.  A.  Barnes 
failed  to  lay  before  him  his  vouchers,  he  had  to  be  governed 
solely  by  the  accounts  which  had  been  rendered  by  the  said 
Barnes  before  the  county  court,  and  the  depositions  taken  in  the 
cause.  In  the  account  made  up  by  Com'r  Dey,  on  the  13th  day 
of  May,  1868,  (a  copy  of  which  is  herewith  filed,  marked  No.  1,) 
on  the  credit  side  of  said  account,  the  amount  of  said  account 
of  $961. 99,  is  an  error,  it  should  have  been  $854.56.  The  items 
for  rent  for  the  years  1863,  4,  5,  6  and  7,  your  commissioner 
considered  too  low.  He  also  allowed  the  ward  credit  for  rent  for 
the  year  1862,  because  the  sale  of  the  chattel  property  of  Zebu- 
Ion  Berry,  dec'd,  took  place  in  the  month  of  March  of  that 
year,  and  the  ward  should  have  been  allowed  her  share  of  the 
rent  for  that  year.  On  the  debit  side  of  said  account  the  item 
of  $10.12,  paid  Jno.  P.  Woodhouse  and  Dr.  Burky,  and  the 
item  of  $48,  ward's  share  of  board  and  clothing  for  deceased 
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sister,  Jane  E.,  should  have  been  charged  one-third  instead  of 
one-half,  and  the  board  should  only  have  been  charged  for  1864, 
and  at  $S  per  month.  The  item  of  3288,  for  board  and  cloth- 
ing furnished  ward,  should  have  been  $180.  See  memorandum 
made  by  Mrs.  Barnes,  formerly  Mrs.  Berry,  and  filed  with  the 
said  Wm.  A.  Barnes'  deposition. 

"In  account  marked  No.  2,  the  items  of  $8.50,  $10.08  and 
$13.58,  for  ditching,  your  commissioner  is  satisfied  from  the 
deposition  of  Andrew  Laud,  a  witness  for  the  defendant,  taken 
as  to  the  length  and  width  of  the  ditches  on  the  Berry  farm, 
that  the  commissioner  made  an  error  by  charging  the  ward  one- 
half  instead  of  one-third  of  the  whole  amount.  The  item  of 
$48.50,  for  cutting  large  ditch,  your  commissioner  considered 
also  to  be  an  error,  the  mistake  being  the  same  as  the  items  for 
ditching  (see  deposition  of  Wm.  A.  Dowly,  and  copy  of  agree- 
ment between  Z.  Berry  and  others).  The  item  of  $100,  Decem- 
ber 4th,  1869,  and  the  item  of  $155.40,  March  Ist,  1872,  paid 
C.  W.  Grundy,  your  commissioner  rejected,  because  the  evi- 
dence shows  that  the  said  indebtedness  was  paid  from  the  pro- 
ceeds of  the  sale  of  the  lands  of  Mrs.  Barnes,  formerly  Mrs. 
Berry,  with  the  express  understanding  that  the  amounts  should 
not  be  charged  against  her  Berry  children,  her  object  as  stated 
by  her,  being  to  save  the  Berry  land  for  them." 

"On  the  credit  side  of  said  account,  the  amount  of  $25.50,  for 
rent  of  1872,  is  an  error,  and  had  it  been  stated  correctly,  your 
commissioner  is  of  opinion  that  $25  would  be  too  small.  It 
appears  from  the  depositions,  that  in  the  tall  of  1871,  the  said 
Wm.  A.  Barnes,  as  guardian  of  the  said  Mary  S.  Berry,  and 
her  brother,  Isaac  B.  Berry,  put  up  before  the  court-house  of 
this  county,  the  Berry  farm  for  rent  for  the  year  1872;  at  said 
renting  there  were  heavy  restrictions  to  be  complied  with  by 
the  rentor,  and  the  farm  was  knocked  down  to  Andrew  Laud, 
who,  it  appears,  bid  it  oft*  for  Mr.  Barnes,  the  guardian,  at  the 
price  of  $50;  the  said  restrictions  were  not  complied  with,  and 
the  farm  was  held  by  said  Barnes  at  the  same  price  for  the  years 
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1873  and  1874;  and  as  the  said  farm  rented  for  $100  the  next 
time  it  was  put  up,  your  commissioner  considered  that  the 
ward  should  have  her  share  of  the  rent  for  said  years  at  the  rate 
of$100  per  year." 

"  In  account  marked  No.  3,  on  the  debit  side  of  said  account, 
the  items  of  $5.64  and  $8.47,  for  taxes;  the  item  of  $6.97,  for 
timber  and  nails;  the  item  of  $9.25,  for  ditching;  the  item  of 
$3,  paid  commissioners  to  lay  oif  land;  the  item  of  $14.17,  for 
ditching;  the  item  of  $6.66,  for  taxes;  and  the  item  of  $1.24 
paid  clerk  Edwards,  are  errors,  they  should  have  been  charged 
one-third,  instead  of  one-half." 

Thus,  in  the  language  of  the  commissioner  himself,  we  have 
the  result  arrived  at,  and  his  reasons  therefor,  based  on  the  evi- 
dence taken  before  him  and  returned  with  his  report;  the  com- 
missioner throughout  referring  to  the  errors  in  the  ex  parte  set- 
tlement and  correcting  them,  as  well  against  as  in  favor  of  the 
guardian;  his  disallowance  of  improper  charges  against  said 
ward,  and  his  allowance  to  her  of  larger  rents  than  had  been 
allowed  in  said  ex  parte  settlements. 

To  this  report  of  the  commissioner,  the  defendant,  Barnes, 
by  counsel,  endorsed  thereon  several  exceptions,  all  of  them 
voluminous,  and  in  the  main,  more  in  the  character  of  argu- 
ments to  show  why  the  commissioner  should  not  have  departed 
from  the  ex  parte  settlement,  than  exceptions  proper. 

At  the  hearing,  the  circuit  court  overruled  all  of  said  excep- 
tions, but  allowed  two  credits,  with  interest  thereon,  which  had 
not  been  allowed  by  commissioner  Woodhouse,  the  result  of 
which  was  to  reduce  the  balance  in  favor  of  this  ward  from 
$683.57  to  $466.21,  as  of  the  2d  day  of  March,  1876,  and  so 
modified,  the  report  was  confirmed,  and  a  decree  entered  for 
said  sum  of  $466.21,  with  interest  from  2  March,  1876,  against 
said  Wm.  A.  Barnes  and  his  surety,  Whitehurst  Barnes,  and 
the  defendant,  James  E.  Bell,  the  personal  representative  of 
Daniel  Dozier,  the  deceased  surety  of  said  Barnes,  out  of  any 
assets  of  his  intestate  in  his  hands,  and  costs. 
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From  this  decree,  Wra.  A.  Barnes,  and  his  surety,  White- 
hurst  Barnes,  obtained  an  appeal  to  this  court;  and  while  sep- 
arate decrees  were  rendered  in  the  two  suits,  (in  the  suit  of 
Isaac  B.  Berry  against  the  same  parties,  the  decree  being  for 
$495.86,  with  interest  from  the  2d  of  March,  1876)  the  same 
questions  are  raised  by  the  pleadings,  and  both  cases  turn  upon 
the  same  evidence. 

The  appellants'  first  assignment  of  error  is,  that  the  decree 
is  against  Wm.  A.  Barnes,  the  principal,  Whitehurst  Barnes, 
his  surety,  and  James  E.  Bell,  personal  representative  of  Daniel 
Dozier,  the  deceased  surety;  whereas  it  is  insisted,  the  decree 
should  have  been  only  against  Wm.  A.  Barnes,  with  recourse 
over  against  the  sureties,  in  case  their  principal  did  not  pay  the 
money  as  directed.  For  this  proposition  counsel  cite  ix/cy  v. 
Stamper  et  al.  27  Gratt.  42,  but  admit,  that  in  that  case  the 
court  made  an  exception  to  the  general  rule.  It  must  be  re- 
marked, however,  that  the  case  did  not  sustain  the  \'iew  taken 
by  counsel.  There  is  nothing  in  the  objection.  There  is  no 
good  reason  why  a  person  having  a  valid  claim  against  a  guard- 
ian and  his  sureties  for  a  breach  of  the  condition  of  the  bond 
of  the  principal,  for  which  principal  and  surety  are  alike  ex- 
pressly bound,  should  be  required  to  make  two  bites  at  one 
cherry,  or  possibly  a  fruitless  hunt,  first  after  the  principal,  and 
then  be  turned  round  to  pursue  the  surety,  when  the  ends  of 
justice  can  be  better  attained,  and  at  less  expense,  by  going  at 
once  aft^r  all,  according  to  the  condition  of  the  bond.  In 
FranklMs  admW  v.  Depriesty  13  Gratt.  257,  it  is  well  said : 
"Creditors  upon  legal  demands  sometimes  may,  and  upon  equi- 
table demands  must,  come  in  the  first  instance  into  eijuity  to 
assert  their  claims,  and  may  make  the  sureties  parties,  but  they 
may  omit  them,  and  aft^r  establishing  their  claims  against  the 
executor  and  failing  to  get  satisfaction  by  execution,  may  then 
sue  upon  the  official  bond,  and  their  failure  to  unite  the  sureties 
in  the  chancery  suit  as  defendants  with  the  executor,  will  in  no 
manner  aftect  the  question  as  to  when  the  cause  of  action  upon 
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their  official  bond  accrued."     Certainly  a  decree  is  proper  when 
against  all  properly  chargeable  with  the  plaintiff's  claim. 

As  to  the  various  exceptions  to  the  commissioner's  report, 
which  are  presented  in  detail  under  the  appellant's  second  as- 
signment oi  error,  it  is  necessary  to  say  but  little  after  the  very 
full  statement  of  the  case  already  given,  including  the  reasons 
given  by  the  commissioner  for  the  result  arrived  at  by  him.  It 
is  sufficient  to  say  that,  except  in  the  particulars  in  which  the 
court  below  modified  the  report,  the  conclusions  arrived  at  by 
the  commissioner  are  fully  borne  out  by  the  evidence  in  the 
cause;  that  the  exceptions  were  all  properly  overruled,  and  the 
report,  as  modified  by  the  court,  properly  confirmed.  In  fact, 
it  would  be  a  useless  expenditure  of  time  to  examine  in  detail 
the  various  questions  raised  by  the  exceptions,  inasmuch  as  it 
was  practically,  conceded  in  argument  by  counsel  for  the  appel- 
lant, that  the  only  really  contested  questions  are  the  allowances 
by  commissioner  Woodhouse  to  this  ward  for  rent  in  excess  of 
the  allowances  on  that  account  in  the  ex  parte  settlement;  the 
items  of  board  and  clothing  as  reduced  by  commissioner  Wood- 
house,  and  the  charges  in  said  ex  parte  settlement  against  the 
ward  of  $100,  December  the  4th,  1869,  and  $165.40,  of  March 
1st,  1872,  which  last  items  the  commissioner  rejected  because 
paid  out  of  the  proceeds  of  the  sale  of  the  North  Carolina  land, 
in  the  sale  and  conveyance  of  which  Mrs.  Barnes  joined  with 
her  husband,  Wm.  A.  Barnes,  upon  the  express  agreement  that 
the  estate  of  her  first  husband,  Zebulon  Berry,  should  to  that 
extent  be  protected  and  preserved  by  the  application  of  the  pro- 
ceeds of  said  North  Carolina  land  to  the  said  Grundy  debt 
against  the  decedent's  estate.  The  North  Carolina  land  sold 
for  $700,  All  of  this  should  have  been  applied  to  the  payment 
of  said  Grundy  debt;  in  fact  it  was  received  by  Wm.  A.  Barnes 
upon  express  trust  to  be  so  applied,  and  for  the  benefit  of  the 
surviving  Berry  children,  Isaac  B.  and  Mary  S.  Had  it  been 
so  applied,  less  than  $300  of  the  Grundy  debt  would  have  been 
left,  by  which,  in  equal  portions,  the  interests  of  the  two  Berry 
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children  in  the  personalty  of  their  deceased  father  would  have 
been  released.  This  estimate  is  upon  the  supposition  that  the 
$100,  December  4th,  1869,  and  $155.40,  of  March  1st,  1872, 
charged  to  each  of  the  wards  on  account  of  payments  on  said 
Grundy  debt,  were  the  true  amounts  so  paid.  But  if  the  item 
of  $100  charged  in  the  ex  jmrie  settlement  was,  as  contended  by 
Barnes,  a  mistake,  and  should  have  been  one-third  of  the  $500 
payment,  claimed  by  Barnes  to  have  been  made  on  the  Grundy 
debt,  December  Ist,  1869,  or  $166.66,  then  this  sum  with  the 
other  item  of  $155.40,  charged  to  each  of  the  wards,  Isaac  B. 
and  Mary  S.,  making  together  the  sum  of  $644.12  of  the  pro- 
ceeds of  the  North  Carolina  lands  thus  accounted  for;  but  leav- 
ing $55.88  of  said  proceeds,  of  which  no  account  is  given.  So 
that  in  neither  event  have  these  wards  received  the  benefit  of 
the  entire  proceeds  of  the  North  Carolina  land,  us  intended  by 
their  mother  in  making  sale  thereof.  For  Wm.  A.  Barnes  it 
is  contended,  that  his  wife  having  joined  with  him  in  the  sale 
and  conveyance  of  this  land,  and  the  bonds  having  been  taken 
payable  to  him,  the  proceeds  became  absolutely  his.  He  can- 
not, as  between  the  parties  here  in  interest,  thus  evade  his  trust 
It  is  true,  if  Mrs.  Barnes  had  thus  unguardedly  parted  with  her 
land,  and  the  bonds  for  the  purchase  money,  taken  as  they  were, 
had  passed  in  good  faith  into  the  hands  of  innocent  bona 
Jide  third  parties,  the  case  would  have  been  diiferent;  but  there 
is  no  such  claim  of  any  such  party,  and  the  decree  in  disallow- 
ing the  charges  by  this  guardian  against  his  ward,  for  payments 
on  the  Grundy  debt,  out  of  the  proceeds  of  the  North  Carolina 
land,  is  eminently  proper. 

In  respect  of  the  other  contested  items  (1),  of  charges  in  the 
ex  parte  settlement  for  board  and  clothing,  which  were  reduced 
by  Commissioner  Woodhouse,  and  the  credits  allowed  ward  for 
rent  of  farm,  which  were  increased  by  the  same  commissioner, 
and  confirmed  by  the  court,  it  is  only  necessary  to  say,  the  re- 
port of  the  commissioner  and  the  decrees  complained  of  in 
these  cases,  respectively,  are  fiilly  sustained  and  warranted  by 


Digitized  by 


Google 


Barnes  v.  Trafton.  537 


Opinion. 


the  e^-idence  in  the  causes,  and  we  are  of  opinion,  that  so  far 
there  is  no  error  in  the  decree  in  either  case.  This  brings  us 
to  the  consideration,  very  briefly,  of  the  exceptional  feature  con- 
tended for  by  the  appellants  in  the  other  case  of 

^BARNES    ET   AL.    V.    BERRY. 

In  this  case,  the  balance  found  and  decreed  in  favor  of  the 
ward,  Isaac  B.  Berrj^  is  $495.86,  with  interest  from  2d  of  March, 
1876,  and  costs.  The  additional  objection  insisted  on  in  this 
case,  and  not  made  in  the  other  case  is,  that  Commissioner 
Woodhouse  allowed  appellant,  Wm.  A.  Barnes,  credit  for  only 
$12,  for  board  and  clothing  of  his  ward,  Isaac  B.  Berry,  the  ap- 
pellee, for  the  year  1869,  and  only  $25  on  same  account  for  the 
year  1870,  after  which  no  allowance  was  made  by  commissioner 
for  board  and  clothing  of  ward.  There  is  nothing  in  this  con- 
tention. The  evidence  clearly  shows  that  the  ward  for  these 
years  made  quite  a  useful  hand  on  the  farm,  and  was  much  of 
the  time  during  cropping  season  kept  from  school  to  work  for 
the  appellant,  and  was  useful  as  a  hand  in  plowing  and  hoeing. 
Under  the  peculiar  circumstances,  the  allowances  by  the  com- 
missioner, for  these  years,  was  ample.  Afterwards  this  ward, 
for  part  of  the  time,  lived  with  and  received  from  a  relative  in 
Camden,  Xorth  Carolina,  his  board  and  clothes;  and  when  liv- 
ing with  his  step-father  thereafter,  for  reasons  stated  above,  and 
by  reason  of  his  increased  usefiilness  on  the  farm,  it  was  proper 
that  no  allowance  for  board  and  clothes  should  be  made.  There 
is  no  error  in  this  respect,  nor  is  there  any  error  in  the  decrees 
complained  of  in  either  case,  certainly  none  of  which  the  ap- 
pellants can  complain.  We  are  therefore  of  opinion  to  affirm 
the  decrees  appealed  from  in  both  cases,  with  costs  to  the  ap- 
pellees, respectively ;  and  both  causes  are  remanded  to  the  cir- 
cuit court  of  Princess  Anne,  to  be  ftirther  proceeded  with  in 
accordance  with  the  views  herein  expressed. 

Decrees  affirmed. 
Vol.  lxxx — 68 
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Jones  v.  The  Commonwealth. 

Gray  v.  The  Commonwealth. 

June  18th,  1885. 

1.  Criminal  FKOCEEDifics—Ne^y^o^Co/ored  Person— DeftniHon.— The 

term  ** negro"  is  identical  in  signification  with  the  term  "colored  per- 
son," as  defined  by  section  2,  chapter  103,  Code  1873;  that  is,  "a  person 
with  one-fourth,  or  more,  of  negro  blood."  Patierson's  case^  28  Gratt. 
940. 

2.  Idem.— Felonious  marriage — Indie tmeni— Onus  probandi. — In  order  to 

sustain  an  indictment  under  section  8,  chapter  7,  Acts  1877-78,  making 
the  intermarriage  of  a  negro  with  a  white  person,  a  felony,  it  is  neces- 
sary first  to  establish  that  the  accused  is  a  person  with  one-fourth,  or 
more,  of  negro  blood,  id  est^  a  negro ;  and  the  burden  of  proving  this, 
lies  on  the  commonwealth. 

Error  to  judgment  of  circuit  court  of  Montgomery  county, 
rendered  29th  November,  1884,  affirming  a  judgment  of  the 
county  court  of  said  county,  rendered  3rd  August,  1884, 
whereby  the  person,  Isaac  Jones,  a  negro,  was  sentenced  to 
the  penitentiary  for  tw^o  years  and  nine  months,  for  telonious 
marriage  with  Martha  Gray,  a  white  woman. 

Opinion  states  the  case. 

George  G.  Jwikin,  for  the  prisoners. 

Appellant  submits:  That  as  he  is  not  a  full  negro,  but  is  a 
mulatto,  he  is  not  within  the  act  of  1877-8,  p.  302,  section  8. 
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A  negro  is  one  who  is  of  the  full  African  race,  just  as  a  white 
person  is  of  the  pure  Caucasian  race.  (Webster's  dictionary.) 
The  distinction  between  negroes  and  mulattoes  was  fully  recog- 
nized as  a  social  fact  before  the  Code  of  1819.  There  was  no 
doubt  as  to  what  was  a  negro.  The  legislature  defined  a  mu- 
latto by  statute  (1  B.  C.  p.  428,  section  11),  and  included  all  per- 
sons who  had  one-fourth,  or  more,  of  negro  blood. 

Code  of  1819  recognized  negroes  and  mulattoes  as  different 
classes  of  persons.  1  R.  C.  pp.  401,  422,  423,  424,  425,  426; 
(negro  or  other  slave),  431,432,484,437,438,  440;  2  R.  C. 
p.  43. 

Code  of  1847-8,  page  111,  when  this  crime  was  first  intro- 
duced, carefully  uses  both  terms.  1  Code  1849,  chap.  108,  sec. 
3,  introduced  a  rule  of  construction :  "  The  word  negro  in  this 
and  any  future  statute  shall  be  construed  to  mean  mulatto,  as 
well  as  negro,"  and  accordingly,  Code  1849,  page  740,  sect.  2, 
struck  the  word  mulatto  jfrom  the  section  prohibiting  such  mar- 
riage by  a  white  person,  and  so  the  matter  remained  as  to  the 
meaning  of  "negro"  until  Acts  1865-6,  page  84,  when  appar- 
ently to  conform  the  definition  to  the  colored  persons,  the  mar- 
riage enabling  act  passed  same  day  and  found  on  the  next  page; 
the  present  statute  as  to  definition  of  term  '* colored  persons" 
was  placed  upon  the  statute  book  and  the  statutory  definition  of 
mulatto  and  of  negro  repealed^  and  the  rule  of  construction  of 
word  negro  was  repealed. 

It  is  submitted  that  all  colored  persons  are  not  negroes — ^that 
the  only  law  that  ever  existed  including  mulatto  under  the  term 
negro  has  been  repealed,  and  if  the  legislature  has  not  fully 
remedied  the  effect  of  the  repeal,  still  that  is  for  them  and  not 
for  the  courts  to  do. 

-  The  repeal  of  a  statute  reinstates  the  common  law  rules.  16 
Gratt.  1,  863,  519. 

Then  as  the  rule  was  introduced  to  prevent  the  necessity  of 
the  repetition  of  the  word  mulatto  in  order  to  make  a  statute 
against  negroes  apply  to  mulattoes,  the  repeal  of  that  statute, 


Digitized  by 


Google 


640  Jones  v.  The  Commonwealth. 

Argument. 

reinstates  the  necessity  to  use  the  word  mvlatto  if  a  penal  law  is  to 
apply  to  them,  as  they  are  of  a  different  kind,  class  and  race  of 
people,  especially  as  penal  laws  must  be  strictly  construed.  1 
Tucker's  Comm.  16;  3  Munf.  507. 

The  commonwealth  proved  that  Jones  was  a  mulatto,  but 
did  not  prove  the  quantum  of  negro  blood  in  him,  and  there- 
fore did  not  prove  him  even  a  colored  person.  Code,  ch.  103, 
sec.  2. 

Attorney- General,  F,  S.  Blair,  for  the  commonwealth. 

The  indictment  in  this  case  was  against  Isaac  Jones,  a  negro 
man,  for  intermarrying  with  one  Martha  Arthur,  alias  Gray,  a 
white  woman.     He  was  found  guilty. 

The  demurrer  was  properly  overruled — 

1.  Because  the  indictment,  like  lewd  and  lascivious  cohabita- 
tion, etc.,  could  have  been  either  joint  or  several.  Scott  v.  Ooni- 
monwealth,  77  Va.,  p.  344,  and  cases  therein  cited. 

2.  Because  the  statute,  sect.  8,  page  302,  Acts  1877-8,  under 
which  indictment  was  found,  was  not  contrary  to  constitution  of 
the  United  States,  as  claimed. 

Marriage  is  a  matter  exclusively  of  state  police,  and  state 
laws  may  regulate  the  whole  subject.  Tinsley  v.  Virginia,  de- 
cided by  supreme  court  of  U.  S.  in  1882. 

The  indictment  was,  as  stated,  for  the  intermarriage  of  a  ne- 
gro man  with  a  white  woman,  the  plea  was  "not  guilty,"  and 
on  this  issue  the  trial  was  conducted. 

The  instruction  of  the  court  was  directly  pertinent  to  the 
issue,  and  fully  expounded  the  law,  and  there  was  no  necessity 
for  instructions  of  prisoner. 

It  is  believed  the  word  "  negro,"  however,  would  legally  em- 
brace all  "colored  persons,"  under  sect  2,  ch.  108,  Code  1873, 
as  contradistinguished  to  white  persons. 

But  it  is  not  necessary  for  the  court  to  decide  this  question,  in 
this  case,  as  the  jury,  upon  the  most  abundant  proof,  found  that 
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Jones  was  a  negro  man,  and  had  married  Martha  Arthur,  alias 
Gray,  a  white  woman. 

The  jury  were  judges  of  the  credit  of  the  witnesses,  and  they 
were  satisfied  that  Jones  was  a  negrOy  and  his  wife  a  white  tcoman^ 
and  this  is  the  whole  case.  An  appellate  court  will  not  say, 
that,  after  taking  the  commonwealth's  evidence  (which  alone 
can  here  be  considered),  the  jury  was  not  well  warranted  in 
their  verdict. 

Lacy,  J.,  delivered  the  opinion  of  the  court. 

The  case  is  as  follows: 

In  September,  1888,  the  plaintiffs  in  error  were  indicted  in 
the  county  court  of  Montgomery  county  for  intermarrying,  the 
one  being  a  negro  and  the  other  a  white  person. 

The  indictment  against  Isaac  Jones  is  as  follows :  "  That  Isaac 
Jones,  a  negro,  did,  in  the  county  aforesaid,  on  the  day  of 

Februarj',  1883,  feloniously  intermarrj'  with  one  Martha  Ar- 
thur, alias  Martha  A.  Gray,  a  white  person,  against  the  peace 
and  dignity  of  the  commonwealth." 

Upon  the  trial,  the  plaintiflfe  in  error  were  convicted  and  sen- 
tenced to  the  penitentiary  for  two  years  and  nine  months,  and 
two  years,  respectively. 

From  this  judgment  and  sentence  of  the  county  court,  the 
plaintiffs  in  error  applied  to  the  circuit  court  of  the  said  county 
for  a  writ  of  error,  which  was  allow^ed ;  and  upon  the  hearing 
in  the  said  circuit  court,  the  judgment  of  the  county  court  was 
affirmed.  From  which  judgment  a  writ  of  error  was  allowed 
to  this  court,  upon  the  petition  of  the  said  plaintiffs  in  error. 

In  this  court  it  is  assigned  as  error  that  the  county  court  re- 
fused to  set  aside  the  verdict  of  the  jury  upon  the  motion  of 
the  plaintiffs  in  error,  as  contrary  to  the  law  and  the  evidence. 
The  facts  are  certified  by  the  county  court;  wherefrom  it  ap- 
pears, that  it  was  proved  that  Isaac  Jones  was  a  mulatto  of 
brown  skin,  but  that  there  was  no  evidence  to  show  the  qitan- 
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turn  of  negro  blood  in  his  veins,  and  no  evidence  of  his  parent- 
age, except  that  his  mother  was  a  yellow  woman.  That  as  to 
the  color  and  parentage  of  Martha,  the  evidence  was  conflicting. 

It  appears  from  the  certificate  of  the  evidence  in  the  bill  of 
exceptions  No.  1,  excepting  to  instructions  given  in  the  case  by 
the  court,  that  there  was  evidence  tending  to  prove  that  the  wo- 
man had  negro  blood  in  her  veins;  that  her  mother  had  given 
birth  to  negro  children  before  her  birth;  that  she  herself  was  a 
bastard,  and  was  accustomed  to  associate  and  attend  church  with 
the  negroes;  and  the  colored  pastor  of  the  church  testified  that 
there  were  colored  persons  attending  his  church  whiter  than  the 
said  Martha. 

Our  statute  provides,  that  "  Any  white  person  who  shall  in- 
termarry with  a  negro,  and  any  negro  who  shall  intermarry 
with  a  white  person,  shall  be  confined  in  the  penitentiary  not 
less  than  two  nor  more  than  five  years."  Acts  1877-78,  sec.  8, 
chap.  7,  criminal  code,  approved  March  14th,  1878,  p.  302. 

The  indictment  is  drawn  under  the  statute,  and  conforms 
thereto.  The  charge  against  Isaac  Jones  is,  that  hp  is  a  negro, 
and  that  being  a  negro  he  was  married  to  a  white  wojnan.  To  be 
a  negro  is  not  a  crime;  to  marry  a  white  woman  is  not  a  crime; 
but  to  be  a  negro,  and  being  a  negro,  to  marrj-  a  white  woman 
is  a  felony ;  therefore,  it  is  essential  to  the  crime  that  the  ac- 
cused shall  be  a  negro — unless  he  is  a  negro  he  is  guilty  of  no 
oftence.  It  is  necessary,  then,  to  consider  what  is  a  negro  un- 
der our  law.  Section  3  of  chapter  103  of  the  Code  of  1849, 
provided,  that  "  Every  person  who  has  one-fourth  part  or  more 
of  negro  blood  shall  be  deemed  a  mulatto,  and  the  word  negro, 
in  any  other  section  of  this  or  any  ftiture  statute  shall  be  co^i- 
strued  to  mean  mulatto  as  well  as  negro." 

Under  that  law,  a  negro  was  a  person  who  had  one-fourth  or 
more  negro  blood  in  him;  if  the  white  blood  predominated  in 
any  degree  greater  than  three-fourths,  the  person  was  not  a  ne- 
gro under  the  law  and  not  a  mulatto. 
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This  law  remained  in  force  until  Februarj*  27th,  1866,  when 
the  legislature  substituted  that  law  with  the  following: 

"  Every  person  having  one-fourth  or  more  of  negro  blood 
shall  be  deemed  a  colored  person."  Acts  1865-66,  p.  84. 
And  such  is  the  present  law  in  our  Code.  See  ch.  103,  sec.  2 : 
-**  Every  person  ha\nng  one-fourth  or  more  of  negro  blood  shall 
be  deemed  a  colored  person." 

In  1865,  as  we  have  seen,  the  term  colored  person  was  sub- 
stituted for  the  word  negro,  which  had  before  that  included 
the  terms  negro  and  mulatto. 

But  the  statute  of  March  14th,  1878,  amending  the  8th  sec- 
tion of  chapter  192  of  the  Code  1873,  which  is  the  8th  section 
of  the  196th  chapter  of  the  Code  of  1849,  enacted  in  1847-8, 
using  the  word  negro  as  did  the  original  act  of  1847-8,  (see 
Acts  1847-8,  p.  Ill,)  and  prescribing  the  same  penalty  for  the 
negro  which  it  provides  for  the  white  person.  It  does  not  use 
the  term  "colored  person,"  but  the  word  negro,  and  the  plain- 
tiff in  error  contends  that  this  word  can  only  mean  a  ftiU- 
blooded  African,  and  cannot  include  either  the  term  mulatto 
or  colored  person,  but  must  mean  only  a  fiill-blooded  African, 
since  the  statutory  definition  of  negro,  to  which  we  have  re- 
ferred, has  been  repealed,  and  no  definition  of  negro  substi- 
tuted, that  the  term  negro  by  statute  before  1865  included  mu- 
latto, but  that  statute  being  repealed,  and  there  being  no  statu- 
tory definition  of  negro,  it  no  longer  by  law  includes  mulatto. 
On  the  other  hand,  the  attorney-general  contends,  that  the 
term  negro  embraces  all  colored  persons,  as  described  and  de- 
fined in  section  2,  of  chapter  103  of  the  Code.  K  the  conten- 
tion of  the  plaintiff  in  error  is  correct,  then  the  law  has  no 
application  to  any  colored  persons  or  mulattoes  except  the  full- 
blooded  African.  Whereas,  if  the  attorney-general  is  correct, 
the  law  applies  to  all  persons  who  have  as  much  as  one-fourth 
negro  blood  in  their  veins,  as  provided  in  section  8,  chapter 
.103,  of  the  Code,  supra. 

At  the  March  term  of  this  court,  1877,  this  court  construed 
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the  said  2nd  section  of  chapter  103,  in  a  case  which  arose  under 
the  said  8th  section  of  chapter  192  of  the  Code  of  1873.  In 
that  case  Judge  Moncure,  in  an  opinion  in  which  the  other 
judges  concurred,  said,  "  It  thus  appears  that  less  than  one- 
fourth  of  her  blood  is  negro  blood.  If  it  be  but  one  drop  less, 
she  is  not  a  negro;  besides  having  certainly  derived  at  least 
three-fourths  of  her  blood  from  the  white  race,  she  derived  a 
portion  of  the  residue  from  her  great  grandmother,  who  was 
a  brown  skin  woman,  and  of  course  not  a  fiill-blooded  African 
or  negro,  whose  skin  is  black  and  never  brown.  K  any  part 
of  the  said  residue  of  her  blood,  however  small,  was  derived 
from  any  other  source  than  the  African  or  negro  race,  then 
Rowena  McPherson  cannot  be  a  negro."  See  McPherson^s 
case,  28  Gratt.  p.  940.  The  term  negro  being  held  to  be  iden- 
tical in  signification  with  ^'  cplored  person,"  as  defined  in  section 
2,  chapter  103,  of  the  Code,  supra.  See  also  Min.  Inst.  vol.  1, 
p.  242.  It  would  then  seem  that  to  sustain  an  indictment 
under  this  statute,  it  is  necessary  to  establish  first,  that  the  ac- 
cused is  a  person  with  one  fourth  or  more  of  negro  blood,  that 
is,  that  he  is  a  negro;  unless  this  is  proved,  the  oflfence  is  not 
proved,  because  this  is  a  necessarj-  and  essential  element  of  the 
crime,  without  which  there  is  no  crime  committed,  as  we  have 
seen.  From  the  certificate  of  facts  in  this  case  we  find,  that 
the  accused  was  not  a  full-blooded  negro,  but  had  white  blood 
in  his  veins,  but  there  was  no  evidence  to  show  the  quantity  of 
negro  blood  in  his  veins,  and  no  evidence  of  his  parentage  ex- 
cept that  his  mother  was  a  yellow  woman.  If  his  mother  was 
a  yellow  woman  with  more  than  half  of  her  blood  derived  from 
the  white  race,  and  his  father  a  white  man,  he  is  not  a  negro. 
If  he  is  a  man  of  mixed  blood  he  is  not  a  negro,  unless  he  has 
one-fourth  at  least  of  negro  blood  in  his  veins,  and  this  must 
be  proved  by  the  commonwealth  as  an  essential  part  of  the 
crime,  without  which  it  caimot  exist.  The  commonwealth,  bs 
we  have  seen  in  this  case,  has  produced  no  evidence  of  this  fact, 
and  if  every  accused  person  is  to  be  presumed  to  be  innocent 
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until  his  guilt  is  proved,  this  person  must  be  presumed  not  to 
be  a  negro  until  he  is  proved  to  be  such.  It  follows  that  the 
judgment  of  the  circuit  court  affirming  the  judgment  of  the 
county  court,  and  the  judgment  of  the  county  court  complained 
of  and  appealed  from  here,  must  be  reversed  and  annulled,  and 
the  case  remanded  to  the  said  county  court  for  a  new  trial  to 
be  had  therein.  And  this  applies  with  equal  force  to  the  case 
of  Martha  A.  Gray,  as  to  whom  the  same  order  will  be  entered. 

HiNTON,  J.,  dissented. 
Judgment  reversed. 
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Rudd's  Adm'r  v.  R.  &  D.  Railroad  Co. 
June  ISth,  1885. 

1.  Practice  at  Law — Demurrer  to  evidence.— \i  is  well  settled  that  by  de- 

murrer to  the  evidence,  the  demurrant  admits  the  truth  of  all  demur- 
ree*s  evidence,  and  all  proper  and  reasonable  inferences  therefrom, 
and  waives  all  his  own  evidence  which  is  in  conflict  with,  or  tends  to 
make  a  case  different  from  the  case  of  demurree's  evidence.  R,  &  D. 
R,  R,  Co,  v.  Moore,  78  Va.  93. 

2.  Negligent  l^jxjKi^s—Coniribuiory  negUfrence— Compensation. — Com- 

pensation cannot  be  recovered  for  injuries  done  by  defendant's  mere 
negligence,  where  plaintiff  by  his  own  ordinary  negligence  contributed 
to  cause  the  injury,  so  that  but  for  such  contribution  the  injury  would 
not  have  happened,  except  when  the  direct  cause  of  the  injury  is  the 
defendant's  omission  (after  becoming  aware  of  plaintiff's  negligence) 
to  use  proper  care  to  prevent  the  consequences  of  such  negligence. 
R.  <Sf  D.  R,  R.  Co.  v.  Anderson,  31  Gratt.  812. 

3.  Idem — Case  at  bar.— Boy  of  twelve,  sent  by  parents  to  mind  cows  in 

field  along  railway,  lay  asleep  on  the  track,  and  was  run  over  by  freight 
train  375  yards  long,  and  killed.  Train  was  running  down  grade  with- 
out steam.  Boy  was  lying,  when  struck,  226  yards  from  a  public  cross- 
ing, which  was  892  yards  from  a  curve  from  which  boy  was  visible. 
Boy  had  been  repeatedly  found  sitting  and  lying  down  and  asleep  on 
the  track,  and  warned.  When  engineer  saw  boy  on  track,  he  made,  in 
vain,  every  effort  to  stop  train,  by  reversing  engine,  etc.  On  demurrer 
to  evidence,  court  below  decided  for  defendant  company.    On  appeal  : 

Held: 

Plaintiff's  evidence  is  insufficient  to  warrant  the  verdict. 

Argued  at  Richmond,  and  decided  at  "Wytheville. 
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Error  to  judgment  of  circuit  court  of  Nottoway  county,  ren- 
dered 6th  April,  1883,  in  an  action  wherein  Joseph  E.  Leath, 
administrator  of  Charles  E.  Rudd,  deceased,  was  plaintiff,  and 
the  Richmond  and  Danville  Railroad  Company  was  defendant. 
The  object  of  the  action  was  to  recover  damages  for  the  alleged 
negligent  killing  of  Rudd,  an  infant  aged  twelve,  by  the  de- 
fendant. At  the  trial  the  jury  found  for  the  plaintiff  ^4750 
damages,  subject  to  the  defendant's  demurrer  to  the  evidence. 
On  that  demurrer  the  judgment  was  for  the  defendant,  and  the 
plaintiff  obtained  a  writ  of  error  from  one  of  the  judges  of  this 
court 

Opinion  states  the  case. 

Edgar  AUaUy  P.  W.  McKinney  and  F.  S.  BUiir^  for  the  plain- 
tiff in  error. 

H.  H,  Marshall^  for  the  defendant  in  error. 

Fauntleroy,  J.,  delivered  the  opinion  of  the  court. 

This  suit  is  an  action  of  trespass  on  the  case  against  the  said 
railroad  company  for  the  negligent  killing  of  the  deceased 
Charles  E.  Rudd,  laying  the  damages  at  $10,000. 

Upon  the  trial  in  the  court  below,  after  the  jury  had  heard 
all  the  testimony  for  the  plaintiff  and  defendant,  the  said  de- 
fendant demurred  to  the  testimony  as  being  insuflS^cient  in  law 
to  maintain  the  issue  joined,  of  not  guilty;  the  plaintiff  joined 
in  the  said  demurrer :  whereupon  the  issue  was  submitted  to 
the  jury  to  say,  what  damage  the  plaintiff  had  sustained  by 
reason  of  the  matters  shown  in  evidence,  in  case  the  judgment 
of  the  court  should  be  given  for  the  plaintiff;  and  the  jury,  af- 
ter considering  the  same,  returned  into  court  and  rendered  their 
verdict,  to- wit:  "We,  the  jury,  assess  the  damages  of  the  plain- 
tiff at  fort)'-seven  hundred  and  fifty  dollars,  ($4750)  subject  to 


Digitized  by 


Google 


548       '      Rudd's  Adm'r  v.  R.  &  D.  Railroad  Co. 

Opinion. 

the  opinion  of  the  court  upon  the  demurrer  of  the  defendant 
to  the  evidence  in  this  case." 

And,  thereupon,  the  court  passed  judgment  sustaining  the  de- 
murrer of  the  defendant  to  the  evidence  in  the  case,  and  dis- 
missed the  plaintift^'s  suit  with  costs,  etc.  To  which  judgment 
the  plaintift'  excepted. 

The  case  comes  up  on  a  demurrer  to  evidence,  and  the  single 
error  assigned,  is  that  the  circuit  court  erred  in  sustaining  the 
defendant's  demurrer  to  the  plaintiff's  testimony,  because  said 
testimony  was  sufficient  in  law  to  render  the  said  defendant 
company  liable  for  the  damages  awarded  by  the  jury,  by  reason 
of  its  gross  negligence,  which  was  the  proximate  cause  of  the 
death  of  the  deceased. 

On  the  28th  day  of  May,  1882,  the  deceased,  Charles  E.  Rudd, 
a  boy  12  years  of  age,  who  had  been  sent  by  his  parents  to  mind 
cows  in  a  field  running  alongside  of  the  track  of  defendant's 
railroad,  in  Nottoway  county,  Virginia,  was  run  over  and  killed 
by  a  train  of  loaded  and  unloaded  freight  cars,  consisting  of  a 
locomotive  and  tender,  and  thirty-six  cars,  making  a  train  about 
375  yards  in  length,  belonging  to  and  operated  upon  the  said 
defendant's  railroad,  in  Nottoway  county,  Virginia,  about  two 
miles  from  Burkeville,  in  said  countj',  the  said  Rudd  being  at 
the  time  lying  across  the  said  track,  apparently  asleep.  The 
said  train  being  on  a  heavy  down-grade,  had,  at  the  time  of  the 
killing,  been  running  without  steam,  and  of  its  own  momen- 
tum, for  a  distance  of  one  and  a-half  miles,  and  would  have 
continued  so  to  run  for  two  miles  further.  The  said  train  turned 
around  a  curve  in  the  line  of  the  road,  1118  yards  from  where 
the  boy  was  struck,  and  passed  a  public  crossing  226  yards  fur- 
ther on,  or  892  yards  before  reaching  the  body  of  the  boy.  The 
boy  had  been  repeatedly  found  on  the  track,  sitting  and  lying 
down  and  asleep,  at  various  times  previous  to  the  killing,  and 
had  been  warned  and  expostulated  with  by  various  persons  as 
to  the  danger  of  falling  asleep  and  being  run  over  and  killed 
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bj  the  trains.  He  himself  had  narrated  an  escape  that  he  had 
made  from  being  killed  by  a  passing  train  when  he  was  lying 
down  by  the  side  of  the  track  asleep,  only  about  a  week  before 
he  was  killed. 

It  appears,  from  the  plaintiff's  evidence,  that  an  experiment 
made  with  a  boy  about  12  years  of  age,  and  of  the  size  of  the 
deceased,  showed  that  an  object  of  that  size  could  be  seen  on 
the  road  at  the  distance  of  1118  yards  from  the  curve  or  turn  in 
the  road. 

These  facts  present  the  case  of  contributory  negligence  by 
the  plaintiff;  and  negligence  both  contributory  and  concurring 
at  the  time  and  in  the  causation  of  the  killing. 

The  judgment  under  review  having  been  rendered  upon  a 
demurrer  to  evidence,  the  familiar  and  settled  rule  applies :  that 
the  demurrant^admits  the  truth  of  all  the  demurree's  e\^dence, 
and  all  proper  and  reasonable  inferences  therefrom,  and  waives 
all  his  own  evidence  which  is  in  conflict  with  or  tends  to  estab- 
lish a  case  different  from  that  of  the  demurree's  e^'idence. 

The  plaintiff  has  made  his  own  case;  and  the  gravamen 
against  the  defendant  is,  a  charge  of  gross  negligence.  The 
law  will  not  impute  it:  the  plaintiff  must  prove  it. 

The  defendant  company  was  in  the  exercise  of  its  lawful 
rights  and  the  discharge  of  its  public  duties,  and  was  upon  its 
own  exclusive  premises;  while  the  plaintiff's  intestate  was  un- 
lawfully and  negligently  upon  the  track  of  the  defendant^ — not 
at  a  station,  or  a  public  crossing;  but  at  a  portion  of  the  track 
where  defendant  had  a  right  not  to  expect  or  apprehend  any 
person  to  be — certainly  not  lying  down  and  asleep. 

A  railroad  company  does  not  bear  the  same  legal  relation  to 
a  stranger,  trespassing  upon  its  road-bed  and  highway,  at  un- 
accustomed and  unappointed  portions  of  its  route,  as  it  does  to 
a  passenger;  and,  though  it  may  not  kill  or  injure,  with  impu- 
nity, even  a  trespasser  unlawftilly  upon  its  track,  at  any  point 
or  in  any  way,  if  by  ordinary  care  it  may  avoid  so  doing;  yet, 
in  the  language  of  this  court,  in  the  case  of  Dunn  v.  Seaboard 
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and  Roanoke  Railroad  Co,y  78  Va.,  Judge  Lacy  delivering  the 
opinion  of  the  court,  "  the  extent  of  a  person's  duties  is  to  be 
determined  by  a  consideration  of  the  circumstances  in  which 
he  is  placed.  The  law  imposes  duties  upon  men  according  to 
the  circumstances  in  which  they  are  called  to  act." 

It  is  undeniably  true,  as  alleged  by  counsel  for  the  appellant, 
that  a  wrong-doer  or  trespasser  upon  the  road  and  the  rights 
of  the  defendant,  is  not  an  ouilatc^  to  be  run  over,  injured  or 
killed  with  impunity,  without  the  exercise  of  ordinary  care  and 
caution  by  the  railroad  company  or  its  employees;  yet,  it  is 
equally  true,  that  railroad  companies,  in  the  exercise  of  their 
legal  rights  and  duties,  upon  their  own  ground  and  highways, 
are  under  the  protection  of  the  law,  against  speculative  suits, 
and  excessive  verdicts  for  damages,  for  injuries  caused  by  the 
equally  proximate  and  concurring  negligence  of  ttespassers  and 
wrong-doers.  It  is  admitted  in  the  declaration  in  this  case, 
that  the  plaintiff's  intestate  was  asleep  upon  the  track  of  defen- 
dant's road ;  and  the  evidence  shows,  that  he  had  been  repeat- 
edly, and  by  sundry  persons,  warned  of  the  extreme  danger  of 
putting  himself  in  such  a  situation ;  and  the  declaration  does 
not  charge,  that  the  defendant  either  knew  of  this  contributory 
and  co-operating  negligence  and  fault  of  the  plaintiff's  intes- 
tate, or  that  the  said  defendant  intentionally  inflicted  the  injury, 
or  did  not  use  all  possible  care  and  caution  to  avoid  it,  aftet^  if 
saw  the  situation  and  became  aware  of  the  danger.  The  general 
charge  is,  negligence  in  using  and  operating  the  said  road. 

The  plaintiff's  own  testimony,  out  of  the  mouth  of  his  own 
witness,  Elam  Blankenship,  who  was  the  engineer  running  the 
train  (and  who  had  been  for  seventeen  years  an  engineer)  shows 
distinctly  and  emphatically  that  the  defendant  company  used 
every  means  in  its  power  to  give  warning  to  this  boy,  who  was 
unlawfully  and  improperly  asleep  on  its  track,  of  the  approach- 
ing train;  and  that  it  used  every  effort  and  appliance  in  its 
power  to  stop  the  train  and  prevent  it  from  striking  the  boy. 
He  says:  "I  was  on  schedule  time  when  I  struck  the  boy. 
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When  I  first  saw  the  boy,  I  blew  the  whistle  quickly,  as  I  would 
for  cattle,  and  reversed  the  engine;  and  I  blew  the  whistle  for 
brakes  ten  or  twelve  times  during  the  time  my  engine  remained 
reversed  till  the  train  stopped.  I  reversed  the  engine  as  soon 
as  I  saw  the  object  on  the  track.  I  always  reverse  the  engine 
when  I  see  something  on  the  track.  I  had  on  that  day  thirty-six 
cars  behind  the  engine.  It  would  take  me  to  stop  the  train 
moving  at  the  rate  it  was  going,  and  on  that  grade,  and  the 
train  being  composed  of  the  number  of  cars  I  had,  just  as  long 
as  it  took  me  to  stop  that  day.  I  stopped  just  as  soon  as  I 
could — ^in  about  the  length  of  the  train  after  passing  the  boy. 
It  is  very  dangerous  to  my  own  life  to  run  over  any  object  on 
the  track.  I  am  very  careful  to  avoid  doing  so.  I  was  very 
careful  to  avoid  running  over  this  boy.  I  used  every  means  in 
my  power  to  stop  the  train  as  soon  as  I  saw  the  object  on  the 
track.  I  was  looking  out  that  day  all  the  way  from  the  curve 
down."  This  is  the  plaintiff's  own  positive  testimony;  and  it  is 
only  contradicted  or  disparaged  by  the  mere  negative  testimony 
of  other  witnesses  of  the  plaintiffs  who  did  not  hear  the  whistle 
blow  until  after  the  boy  was  struck;  and  yet,  there  were  none 
nearer  than  one-half  a  mile  off,  and  others  three-fourths  of  a 
mile,  from  the  place  where  the  boy  was  struck;  and  none  of 
them  saw  the  boy,  the  place  or  the  train,  or  knew  where  the 
accident  occurred;  or  could  see  it,  because  of  distance,  inter- 
vening woods  and  inequalities  of  the  surface  of  the  ground. 
When  they  heard  the  whistle  blow,  they  could  not  see — ^they 
did  not  see — and  they  did  not  even  know  that  the  boy  had  been 
injured  at  all;  and,  consequently,  not  the  place  where  he  was  in- 
jwred.  This  mere  negative  testimony  of  the  plaintiff  cannot 
impeach  and  overcome  the  other  clear,  positive  and  express 
testimony  of  the  plaintiff. 

The  case  of  the  Richmond  and  DaniiUe  Railroad  Company  v. 
Anderson's  adm'r,  31  Gratt.  812,  was  a  case  very  similar  to  the 
case  at  bar.  In  that  case,  a  mail  was  lying  upon  the  track  and 
was  run  over  and  killed  by  the  train.     Judge  Burks,  delivering 
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the  opinion,  said,  "After  the  engineer  saw  the  man  on  the  track 
he  used  all  the  means  in  his  power,  hazarding  even  the  safety 
of  the  passengers,  in  suddenly  reversing  the  engine  to  avoid  in- 
juring him.  He  used  all  the  care,  skill  and  diligence  which  the 
situation  demanded,  but  it  was  then  clearly  not  in  his  power  to 
prevent  the  accident.  But  it  was  argued,  with  much  earnest- 
ness, that  although  it  might  be  that  the  engineer  did  not  see  the 
deceased  on  the  track  until  it  was  too  late  to  avoid  the  collision, 
he  might  and  ought  to  have  seen  him  when  it  would  have  been 
in  his  power  to  stop  the  train  and  prevent  the  mischief;  and 
that,  but  for  his  negligence  in  not  keeping  a  lookout,  he  could 
and  would  have  seen  him  in  ample  time  to  have  checked  the 
speed  of  the  train,  and,  if  need  be,  to  have  stopped  it  entirely. 
It  was  the  duty  of  the  engineer  to  have  watched  ahead  for  ob- 
jects on  the  track;  *  *  and  if,  from  a  negligent  failure  to  ob*- 
serve  and  perform  it,  an  accident  had  occurred  by  which  a  jmzs- 
senger  sustain^  ify^^y^  the  company  would  have  been  liable  for 
the  damage  to  such  passenger.  Whether  a  railroad  company 
owes  this  duty,  under  all  circumstances,  to  persons  wrongfully 
on  its  road,  need  not  be  decided  in  this  case.  The  engineer 
testified  that  he  was  at  his  post,  but  that  he  did  not  and  could 
not  see  the  deceased  on  the  track  in  time  to  prevent  the  colli- 
sion, because  his  vision  was  affected  by  the  rays  of  the  sun, 
which,  at  that  hour  of  the  day,  shone  directly  in  his  face.  Al- 
though the  sun  may  not  have  shone  in  the  engineer's  face  at  one 
or  more  points,  yet  these  would  have  been  passed  in  an  almost 
inconceivably  short  time,  the  train  moving  with  a  speed  of 
twenty  or  twenty-five  miles  per  hour,  and  thus  the  deceased,  in 
the  position  he  occupied,  may  have  escaped  the  observation  of 
the  engineer,  although  on  the  lookout  for  objects  on  the  track, 
and  therefore  without  fault  on  his  part.  But  for  the  negligence, 
or  want  of  ordinary  care  and  caution  of  the  plaintiff's  intestate, 
the  misfortune,  the  loss  of  his  life,  could  not  have  happened. 
He  was  in  fault  in  going  upon  the  track  of  the  railroad.  The 
defendant  was  the  owner  in  fee  simple  of  the  road,  and  entitled 
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to  the  full,  free,  exchislve  mid  uniniemtpied  use  of  it  *  *  It  is 
sufficient  to  say,  that  the  engineer  did  not  see  the  deceased  on 
the  track  until  it  was  too  late,  &c.  If  there  had  been  no  de- 
murrer to  the  evidence  in  this  case,  and  the  jury  had  rendered 
a  verdict  for  the  plaintiff,  it  would  have  been  the  duty  of  the 
judge  presiding  at  tlie  trial  to  set  aside  the  verdict,  on  the 
ground  that  the  evidence  was  plainly  insufficient  to  warrant  it.'' 

The  experiment,  made  by  plaintiff's  witness,  of  placing  a  boy 
12  years  of  age,  and  of  about  the  size  of  the  deceased,  in  posi- 
tion on  the  track,  and  then  being  able  to  see  him  from  a  point 
of  observation  1118  yards  off,  when  they  knew  that  he  was  thus 
placed  there,  and  their  undertaking  was  fo  see  him^  does  not 
prove  that  the  deceased,  lying  down  flat  on  the  track,  may  not 
have  escaped  the  observation  of  the  engineer,  even  when  he  was 
at  his  post  and  on  the  lookout,  at  that  great  distance,  and  while 
the  train  was  running  rapidly  alon^. 

In  the  case  of  Dunn  v.  Seaboard  and  Roanoke  Railroad  Co,^ 
sifpra^  Judge  Lacy^  after  reviewing  all  the  authorities,  English 
and  American,  upon  the  doctrine  of  contributory  negligence, 
says:  '*It  is  better,  we  think,  to  adhere  to  the  rule,  already  es- 
tablished in  this  court,  *  *  *  that  one  who  is  injured  by 
the  mere  negligence  of  another,  cannot  recover  any  compensa- 
tion for  his  injury,  if  he,  by  his  own  ordinary  negligence  or 
wilftil  wrong,  contributed  to  produce  the  injury  of  which  he 
complains,  so  that,  but  for  his  concurring  and  co-operating 
fault,  the  injury  would  not  have  happened  to  him;  except 
where  the  direct  cause  of  the  injury  is  the  omission  of  the  other 
party,  after  becatniiig  aware  of  the  injured  party* s  negligence^  to  use 
a  proper  degree  of  care  to  avoid  the  consequences  of  such  neg- 
ligence." Taffv.  Wamian,  5  Q.  B.  (N.  S.)  573;  Richmond  and 
DanviUe  R.  R.  Co.  v.  Anderson's  adm'r^  31  Gratt.  812. 

In  Anderson's  case^  31  Gratt.  supra,  the  jury  fixed  the  dam- 
ages at  $6,000;  and  in  Clarke's  case,  78  Va.  (3  Hansbrough), 
709,  the  jurj' fixed  the  damages  at  $7,500;  yet,  in  both  of  these 

cases,  this  court  sustained  the  demurrer  to  the  evidence. 
Vol.  lxxx — 70 
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In  the  case  under  review,  we  think,  the  evidence  demurred 
to  is  plainly  insufficient  to  warrant  the  verdict;  and  that,  upon 
the  plaintiff's  own  evidence,  there  is  no  liability,  in  law,  upon 
the  defendant  for  the  killing  of  the  deceased,  under  all  the  cir- 
cumstances in  the  case ;  and  the  circuit  court  did  not  err  in 
sustaining  the  demurrer  to  the  evidence  and  rendering  judg- 
ment for  the  defendant;  and  the  same  must  be  affirmed, 

Lewis,  P.,  and  Richardson,  J.,  dissented. 

Judgment  affirmed. 
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Hall  v.  The  Commonwealth. 
June  18th,  1885. 

1.  Criminal  Proceedings— /«n?r5 — Impan^Hn^,— The  statutory  provis- 

ions under  sections  3  and  4,  chapter  17  of  Acts  of  Assembly  1877-78, 
are  imperative  and  essential.  The  accused  is  entitled  to  demand  strict 
compliance  with  them.    Omission  of  such  compliance  is  error. 

2.  Idem — Jurors — Mode   of  selection— Venire  facias. — In  a  case  where 

death  may  be  the  punishment,  the  writ  shall  require  to  be  summoned 
twenty-four  persons  of  the  county  or  corporation,  to  be  taken  from  a 
list  to  be  furnished  by  the  judge,  residing  remote  from  the  place  where 
the  offence  is  charged  to  have  been  committed,  and  qualified  in  other 
respects  to  serve  as  jurors.  From  these  shall  be  selectecj  a  panel  of 
sixteen,  free  from  exception,  and  from  this  panel  the  accused  may 
strike  four,  and  the  remaining  twelve  shall  constitute  the  jury.  Acts 
1877-78,  page  340,  section  4. 

3.  \TyE.vi— Second  venire  facias. — In  any  felony  case,  where  from  those  sum- 

moned and  in  attendance,  a  sufficient  number  of  jurors  cannot  l>e  had, 
a  new  venire  facias  must  be  directed,  requiring  to  be  summoned  from 
the  bystanders,  or  from  a  list  to  be  furnished  by  the  court,  as  many  per- 
sons as  may  be  deemed  necessary.    Id.  section  4. 

4.  Idem — Omission   of  essentials— Error— Waiver— Motion  in  arrest  of 

judgment, — Omission  to  direct  new  venire  facias  or  omission  of  any 
statutory  essential  apparent  on  the  record,  is  error,  and  may  be  taken 
advantage  of  after  verdict  by  motion  in  arrest  of  judgment,  failure  of 
accused  to  mak6  the  objection  before  jury  sworn  being  no  waiver. 

Error  to  judgment  of  circuit  court  of  Montgomery  county, 
rendered  30th  May,  1884,  on  an  indictment  against  S.  D.  Hall, 
for  the  murder  of  Charles  A.  Bowyer,  on  25th  September, 


Digitized  by 


Google 


656  Hall  v.  The  Commonwealth. 

Statement — Argument. 

1872;  by  which  judgment,  the  jury  by  their  verdict  having 
found  said  Hall  guilty  of  murder  in  the  fii'st  degree,  as  charged 
in  the  indictment,  the  said  court  sentenced  the  said  Hall  to  be 
hanged  by  the  neck  until  dead. 

Said  Hall  was  indicted  in  the  county  court,  but  upon  his  ar- 
raignment, he  elected  to  be  tried  in  the  circuit  court  of  said 
county,  and  was  there  tried  with  the  result  aforesaid. 

It  appears  from  the  record  that  "  twenty-four  jurors  having 
been  summoned  in  the  manner  prescribed  by  law,  the  prisoner 
by  his  counsel  asked  that  the  selection  of  the  panel  of  sixteen 
from  the  immber  summoned  be  by  lot;  but  the  court  directed 
that  a  panel  of  twenty-four,  free  from  exceptions,  should  first 
be  obtained,  and  that  from  such  panel  sixteen  should  be  chosen 
by  lot.  Thereupon  it  was  ascertained  that  seventeen  of  the 
twenty-four  summoned  under  the  voure  facias  were  free  from 
exception.  By  direction  of  the  court,  the  sheriff  then  sum- 
moned additional  jurors  from  the  bystanders,  until  seven  other 
persons  were  found  free  from  exception;  and  thereupon,  from 
the  twenty-four  persons  so  found  sixteen  were  selected  by  lot. 
From  the  list  thus  selected,  the  prisoner  struck  oft'  the  names 
of  four  persons,  and  the  remaining  twelve  were  sworn  as  the 
jury  in  the  case."  After  the  verdict  was  rendered,  the  prisoner 
moved  for  a  new  trial,  on  the  ground  that  "  the  venire  and  the 
jury  which  tried  him  was  neither  selected,  summoned  nor  im- 
paneled in  the  manner  required  by  law,"  which  motion  the 
court  overruled.  And  thereupon,  on  the  same  ground,  he 
moved  in  arrest  of  judgment,  which  motion  was  also  overruled 
by  the  court,  and  sentence  pronounced  as  aforesaid.  To  this 
judgment  a  writ  of  error  was  awarded  by  one  of  the  judges  of 
this  court. 

James  A.  Walker  and  A,  A.  Phlegar^  for  the  prisoner.    . 

I.  The  jury  was  not  called,  chosen,  sworn  and  impaneled 
according  to  law,  and  the  record  shows  this.     Code  1873,  chap. 
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158,  §  24,  p.  1063;  Acts  77-8,  chap.  17,  §  1,  p.  339,  §§  3,  4,  8, 
11;  Safids'  case,  21  Gratt.  871,  881. 

n.  A  prisoner  who  is  not  tried  according  to  all  the  formali- 
ties of  law,  is  not  tried  by  ^^  due  process  of  law.'^  Boggs  v.  The 
State,  6  Am.*  Reports,  689-90;  Hopt  v.  Utah,  110  U.  S.  578-9; 
19  Gratt.  656. 

in.  All  steps  necessary  to  be  taken  in  a  criminal  case  must 
appear  affirmatively  on  the  record.  Gregg  v.  The  People,  1  Am. 
Crim.  Report,  602;  Aylesworih  v.  The  People,  1  Id.  604;  Davis 
V.  The  State,  1  Id.  606;  Stubbs  v.  The  State,  1  Id.  611;  Hopt  v. 
Utah,  110  U.  S.  579. 

rV.  The  errors  appearing  on  the  face  of  the  record  will  be 
corrected  on  a  writ  of  error,  and  no  bill  of  exceptions  was 
necessary.  No  bill  of  exce'ptions  lies  in  any  criminal  case  at 
common  law,  or  in  Virginia,  except  by  statute.  Freeman  v. 
The  People,  47  Am.  Decisions,  220;  Mitchell  v.  The  State,  25 
Id.  442;  Ewell  v.  The  State,  27  Id.  485;  Acts  77-8,  p.  345,  ch. 
18,  §1. 

V.  A  writ  of  venire  facias  is  necessary  to  authorize  a  sheriff 
to  summon  a  jury  in  a  criminal  case.  An  omission  to  issue  the 
writ  is  a  fatal  error,  apparent  on  the  face  of  the  record.  The 
People  V.  McCay,  18  Johnson,  215-16-17. 

A  court  cannot  discharge  a  juror  of  its  own  motion.  6  Am. 
Rep.  689;  2  Id.  423. 

The  venire  of  twenty-four  men,  summoned  from  the  list  fur- 
nished by  the  judge  of  the  county  court,  composed  the  panel 
from  which  the  jury  was  to  be  selected,  and  the  court  had  no 
right  to  add  to,  alter  or  change  that  panel,  except  for  cause. 

The  tecord  shows  on  its  face  the  following  errors : 

Ist.  It  was  error  to  place  the  seventeenth  man  of  the  twen- 
ty-four on  the  panel.  Sixteen  of  the  original  twenty-four  hav- 
ing been  found  free  from  exceptions,  the  prisoner  had  the  right 
to  strike  four  from  that  number  and  be  tried  by  the  remaining 
twelve. 

2nd.  It  was  error  to  summon  seven  additional  jurors  from 
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the  bystandere  after  the  original  panel  had  furniBhed  seventeen 
qualified  jurors  free  from  exception. 

3rd.  It  was  error  to  direct  the  sheriff  to  summon  additional 
jurors  from  the  bystanders  without  a  writ  of  venire  facias  and 
without  a  list  furnished  by  the  court. 

4th.  It  was  error  to  select  sixteen  of  the  completed  panel  of 
twenty-four  by  lot,  there  being  no  law  authorizing  such  a  pro- 
ceeding. By  this  proceeding  the  court,  without  the  consent  of 
the  accused,  caused  three  of  the  original  sixteen  jurors,  viz: 
Warren  A.  Puckett,  Lafayette  McCauley  and  Christian  Olin- 
ger,  to  stand  aside,  and  substituted  three  others  without  the 
consent  of  the  prisoner,  viz:  C.  E.  Lowder,  Oscar  M.  Nelson 
and  James  Walters.     State  v.  Brown^  2  Am.  Crim.  Rep.  423. 

Attoniei/'Generaly  F.  S.  Blair y  for  the  commonwealth. 

The  prisoner  does  not  say  he  was  not  fairly  dealt  with,  or  that 
he  suffered  any  injury  from  the  mere  manner  in  which  the  jury 
was  formed.  The  objection,  if  good,  was  made  too  late.  Xo 
exception  was  taken  at  the  opening  of  the  case,  but  it  was  re- 
served for  the  motion  to  set  aside  the  verdict. 

The  objection,  if  good,  ought  to  have  been  made  before  the 
jury  was  sworn.  Bristoe's  Case,  15  Gratt. ;  United  States  v.  Gale, 
TJ.  S.  Reports,  109,  p.  65.  The  statute  provides,  that  where  the 
penaltj'  may  be  death,  the  writ  shall  require  the  officer  to  sum- 
mons twenty-four  persons,  in  manner  as  pronded  in  33d  section. 
Ch.  17,  sec.  4,  Acts  1877-78,  read  in  connection  with  sections 
3  and  4,  sec.  8  of  same  chapter,  which  provides  that  where  the 
penalty  may  be  death,  there  shall  be  selected  from  the  persons 
summoned — (not  from  the  original  venii^e  facias) — from  those 
summoned,  either  by  the  new  venire  facias  or  from  the  bystanders, 
so  as  to  get  the  twenty-four  as  required  by  sec.  4.  The  plain 
and  manifest  purpose  of  the  statute  is  to  have  twenty-four  per- 
sons free  from  exception  where  the  penalty  may  be  death,  and 
sixteen  where  it  may  not.     Suppose  from  those  originally  sum- 
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moned  only  ten  be  found  free  from  exception,  what  must  the 
court  do?  Must  it  summon  six  others  and  stop,  or  must  it  not 
summon,  as  provided,  until  twenty-four  be  gotten  free  from  ex- 
ception, and  from  the  twenty-four  select  the  sixteen?  Why  does 
the  law  require  twenty-four  to  be  summoned,  if  that  number 
are  not  to  be  found  free  from  exception,  so  as  to  select  the  six- 
teen from  them?  Epe's  Case,  5  Gratt.  p.  696,  where  this  lan- 
guage is  used:  "In  making  up  the  panel  of  twenty-four,"  etc. 
Thus  you  will  see  the  panel  is  incomplete  until  tw^enty-four  are 
gotten,  which  fact  is  shown  more  plainly  by  the  reasoning  of 
the  court  in  Dowdy  v.  Commonwealth,  9  Gratt.;  see  particularly 
pp.  735  and  736.  The  plaintiff  in  error  will  contend  that  from 
the  number  so  summoned  a  sufficient  number  to  try  the  case 
was  all  that  was  to  be  required.  Twelve  is  a  sufficient  number 
to  actually  try.  If  the  law  did  not  intend  to  distinguish  between 
cases  where  punishment  might  be  death,  why  in  one  case  is  six- 
teen required,  and  twenty-four  in  the  other,  and  in  both  is  the 
peremptory  right  to  strike  off  four?  The  court  in  this  case  only 
selected  from  those  summoned  a  panel  of  sixteen.  As  said  be- 
fore, the  eighth  section  does  not  say,  shall  be  selected  from  those 
summoned  by  the  original  veiiire  facias,  but  says,  "  there  shall 
be  selected  from  the  persons  summoned  a  panel  of  sixteen  per- 
sons, free,"  etc. 

Who  are  the  persons  summoned?  Sec.  4. — When  punish- 
ment may  be  death,  twenty-four,  if  a  sufficient  number  for  the 
trial  cannot  be  had,  etc.,  etc.,  the  court  may  direct  another 
veiiire  facias,  and  cause  to  be  summoned  from  bystanders,  etc. 
So  the  eighth  section  refers  as  much  to  the  second  venire  facias, 
and  to  those  from  the  bystanders,  as  the  first  venire  facias. 
Suppose  the  original  twenty-four  had  all  been  found  free  from 
exception,  would  the  court  have  been  compelled  to  stop  when  it 
secured  sixteen,  or  would  it  not  have  been  fairer  to  the  prisoner 
to  have  taken  the  entire  twenty-four,  selected,  by  lot  sixteen, 
and  then  strike  off  the  four?  See  Sands  v.  Commonwealth,  21 
•Gratt.  p.  871,  and  especially  pages  880-1.     Then  the  law  re- 
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quired,  where  the  punishment  might  be  death,  more  than 
twenty-four,  and  the  venire  facias  only  summoned  twenty-four. 
On  the  latter  part  of  page  881  the  court  says,  that  "  though 
there  was  error,  (and  the  objection  was  made  before  the  jury 
was  sworn)  *****  it  would  have  been  cured  by  the 
subsequent  proceedings."  The  selection  and  impaneling  a  jury 
is  merely  directory.  See  Wa^h  v.  Commonwealth^  16  Grratt.  page 
530 ;  and  unless  they  can  show  that  injustice  resulted  from  the 
irregularity,  it  is  no  ground  for  reversal. 

It  will  be  seen  from  page  8  of  record,  that  if  the  court  erred  at 
all,  it  was  in  mercy  and  in  favor  of  prisoner,  because  it  required 
that  a  venire  of  twenty-four  meUy  free  from  exception^  should  be 
first  obtained,  while  prisoner  merely  wanted  a  panel  of  twentj'- 
tbur  men,  regardless  of  such  consideration,  from  whom  sixteen 
free  from  exception  could  be  chosen  by  lot. 

Lewis,  P.,  delivered  the  opinion  of  the  court. 

The  statute  relating  to  the  summoning  and  selecting  of 
jurors  in  cases  of  felony,  as  it  stood  in  the  Code  of  1860,  chap- 
ter 208,  has  been  amended,  and  the  law,  aa  it  now  is,  provides  as 
follows:  "  3.  The  WTit  of  j^aiire  facias^  in  a  case  of  felony,  other 
than  where  the  punishment  may  be  death,  shall  command  the 
officer  to  whom  it  is  directed  to  summon  sixteen  persons  of  his 
county  or  corporation  to  be  taken  from  a  list  to  be  fiirnished 
him  by  the  judge  of  his  county  or  corporation,  residing  remote 
from  the  place  where  the  offence  is  charged  to  have  been  com- 
mitted, and  qualified  in  other  respects  to  serve  as  jurors,  to  at- 
tend the  court  wherein  the  accused  is  to  be  tried,  on  the  first 
day  of  the  next  term  thereof,  or  at  such  other  time  as  the  court 
or  judge  may  direct.  *  *  *  4.  In  a  case  where  the  punish- 
ment may  be  death,  the  writ  of  venire  facias  shall  require  the 
officer  to  summon  twenty-four  persons,  in  the  manner  provided 
in  section  three  of  this  chapter;  and  in  any  caae  of  felony, 
where  a  sufficient  number  of  jurors  for  the  trial  of  the  case  can- 
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not  be  had  from  those  summoned  and  in  attendance,  the  court 
may  direct  another  vetdre  facias^  and  cause  to  be  summoned  from 
the  bystanders,  or  from  a  list  to  be  ftirnished  by  the  court,  so 
many  persons  as  may  be  deemed  necessary  to  complete  the 
jury.  *  *  *  *  8.  In  all  cases  of  felony,  where  the  punish- 
ment cannot  be  death,  the  jury  shall  consist  of  twelve,  sum- 
moned as  aforesaid,  and  free  from  exception.  From  the  panel 
summoned,  the  accused  shall  have  the  peremptory  right  to  strike 
oft'  four  persons.  In  all  cases  where  the  punishment  may  be 
death,  there  shall  be  selected  from  the  persons  summoned  a 
panel  of  sixteen  persons,  free  from  exception,  and  from  this 
panel  the  accused  may  strike  four,  and  the  remaining  twelve 
shall  constitute  the  jury;  or  if  the  accused  does  not  strike  them 
off,  twelve  of  the  panel  shall  be  selected  by  lot,  who  shall  con- 
stitute the  jury."    Acts  1877-78,  p.  340,  et  seq. 

These  provisions  of  the  statute,  in  respect  to  empaneling  ju- 
ries, are  not  directory  merely,  but  imperative.  They  are  rules 
which  are  niade  essential  in  proceedings  involving  life  or  liberty, 
and  it  is  the  right  of  the  accused  to  demand  that  they  be  strictly 
complied  with.  To  disregard  them  is  to  deprive  the  accused  of 
that  "  due  process  of  law  "  which  is  provided  by  the  legislature, 
and  which  is  required  by  the  fiindamental  law  of  the  land. 

In  the  present  case  the  record  shows  they  have  not  been  com- 
plied with,  and  the  judgment  of  the  circuit  court  is  therefore 
erroneous.  Of  the  twenty-four  persons  originally  summoned, 
sixteen  having  been  found  free  from  exception,  the  jury  for  the 
trial  of  the  accused  ought  to  have  been  selected  from  the  panel 
of  8*ixteen  who  were  thus  found  to  be  qualified.  And  the  se- 
lection should  have  been  made  by  the  accused  striking  four 
from  the  panel,  leaving  the  remaining  twelve  to  constitute  the 
jury;  or,  if  the  accused  chose  not  to  do  so,  then  twelve  of  the 
sixteen  should  have  been  chosen  by  lot.  This  the  statute  re- 
quires, and  if  one  of  the  formalities  which  it  prescribes  may  be 
disregarded,  all  may  be  set  at  naught.  Moreover,  it  was  error 
to  cause  bystanders  to  be  summoned  without  directing  another 
^  Vol.  lxxx — 71 
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venire.  At  common  law  a  venire  is  indispensable  to  authorize 
the  sheriiF  to  summon  a  jury;  and  the  statute,  as  we  have  seen, 
provides,  that  where  a  sufficient  number  of  qualified  jurors  can- 
not be  had  from  the  twenty-four  persons  originally  summoned 
and  in  attendance,  the  court  may  direct  another  venire  to  sum- 
mon as  many  persons  as  may  be  deemed  necessary  to  complete 
the  jury,  either  from  the  bystanders  or  from  a  list  to  be  fur- 
nished by  the  court.  But  in  any  event  a  venire  is  indispensable; 
and  in  a  felony  case,  and  especially  in  one  affecting  the  life  of 
the  accused,  the  court  is  not  authorized  to  dispense  with  a  pro- 
cess required  by  the  common  law  and  also  by  the  statute.  And 
the  omission  to  direct  a  venire^  when  required,  is  an  error  ap- 
parent on  the  record,  of  which  advantage  may  be  taken  on  mo- 
tion in  arrest  of  judgment.  Whart.  Crim.  PI.  &  Pr.  (8th  ed.), 
sec.  759;  The  People  v.  M'Kay,  18  Johns.  212.  The  accused 
cannot,  therefore,  be  considered  as  having  waived  the  right  to 
raise  the  objections  now  urged,  because  of  his  failure  to  do  so 
before  the  jury  were  sworn.  On  the  contrary,  he  must  be  con- 
sidered as  standing  on  his  legal  rights  throughout,  and  as  waiv- 
ing nothing.  For  it  is  not  he  alone  who  is  concerned.  The 
public  has  an  interest  in  his  life  and  liberty,  and  neither  can  be 
taken  except  in  the  mode  prescribed  by  law.  We  are  of  opinion 
that  the  judgment  ought  to  have  been  arrested,  and  must  there- 
fore be  reversed. 

Judgment  reversed. 
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Smith  v.  Perry,  Adm'r,  and  als. 

June  18th,  1885. 

1.  Marriage  of  Colored  Fersoss— Legitimacy  of  children,— Under  act 

approved  27  February,  1866,  to  legalize  marriage  of  colored  persons 
living  together  as  husband  and  wife  at  the  time  of  its  passage,  children 
of  such  persons  are  deemed  legitimate  whether  bom  before  or  after 
the  passage  of  said  act,  and  whether  any  sort  of  marriage  ceremony 
had  taken  place  between  the  parents  or  not. 

2.  lDKM—Bas/ar(fy,—ln  such  cases,  the  question  of  bastardy  must  be  con- 

sidered as  in  any  case  where  bastardy  is  alleged  as  to  a  child  bom  dur- 
ing coverture,  or  bom  before  and  recognized  afterwards. 

3.  Legitimacy — Presumption. — This  law  presumes  legitimacy  where  hus- 

band recognizes  the  child  as  his,  and  impossibility  of  procreation  is  not 
established,  though  the  cohabitation  had  ceased  before  the  passage  of 
this  act. 

4.  Bastards  in  Virginia. — ^They  are  persons  bom  out  of  wedlock,  lawful 

or  unlawful,  or  not  within  competent  time  after  termination  of  coverture, 
or  if  bom  out  of  wedlock,  whose  parents  do  not  afterwards  intermarry 
and  the  father  acknowledges  them,  or  who  are  bom  in  wedlock  when 
procreation  by  the  husband  is  impossible.  " 

Appeal  from  decree  of  circuit  court  of  Wythe  county,  ren- 
dered 7th  December,  1881,  in  a  chancery  suit  wherein  Allen 
Smith  is  complainant,  and  Charles  Perry,  administrator  of  Ed- 
mond  Smith,  deceased,  and  Westley  Johnson  and  Richard 
Clark  are  defendants. 

The  object  of  the  suit  is  to  settle  the  estate  and  distribute  the 
same,  the  complainant  claiming  to  be  the  father  and  sole  heir 
and  distributee  of  the  intestate.     The  defendants,  Johnson  and 
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Clark,  contended  that  the  intestate  was  a  bastard,  and  that  thej' 
were  his  next  of  kin  on  his  maternal  side,  and  consequently 
his  lawful  heirs,  and  filed  answers  setting  up  their  contention. 
Depositions  were  taken  on  both  sides,  whereby  it  was  estab- 
lished  that  Allen  Smith,  the  complainant,  and  Mary  Bell  were 
colored  persons  living  together  as  husband  and  wife  when  the 
act  of  27th  February,  1866,  xyas  passed;  that  the  intestate,  Ed- 
mond  Smith,  was  a  child  of  the  woman,  born  before  that  time,, 
and  living  with  them  as  their  child,  recognized  as  such  by  both,, 
bearing  the  man's  name,  educated  as  his  child,  and  calling  him 
father;  and  that  after  his  mother  had  died,  and  he  had  gone 
out,  earned  money  and  purchased  real  and  personal  property, 
he  had  been  taken  sick  and  carried  to  Allen  Smith's  house,  and 
there  died.  After  his  death,  he  was  alleged  by  the  defendants,. 
Johnson  and  Clark,  and  by  many  others  of  respectability,  to- 
have  been  the  son  of  one  Randall  Austin,  and  a  bastard. 

The  court  below  decided  that  Allen  Smith  was  not  the  father 
of  the  intestate,  and  that  said  Johnson  and  Clark  were  his  heirs 
at  law  and  distributees,  and  as  such  entitled  to  his  estate.  From 
this  decree  Allen  Smith  appealed. 

Robert  Crocket^  for  the  appellant. 

.Holbrook  ^  Thomas ^  for  the  appellees. 

The  Act  of  Assembly,  February  27th,  1866,  Code  of  Vir- 
ginia, 1873,  chapter  103,  section  4,  was  intended  simply  to  le- 
galize de  facto  marriages  had  between  colored  persons,  and  in 
no  wise  to  alter  or  affect  the  Bastardy  Act,  Code  1873,  chapter 
119,  sections  5  and  6. 

So  that  the  Statutes  of  Descents,  in  Virginia,  applies  alike  to 
white  and  colored  persons  in  respect  to  issue  born  out  of  wed- 
lock, and  the  same  proof  of  paternity  and  of  recognition  by 
the  father  before  or  after  the  marriage  is  necessary  to  legitimize 
such  issue.     1  Minor's  Institutes,  421. 


Digitized  by 


Google 


Smith  v.  Perry,  Adm'r,  and  als.  565 

Argument. 

Three  things  are  essential  under  our  Bastardy  Act  to  legiti- 
mize the  child. 

1.  The  paternity  of  the  father. 

2.  Recognition  by  him,  either  before  or  after  marriage. 

3.  The  marriage  of  the  parents.. 

These  must  all  concur,  and  must  be  established  by  conclusive 
proof.  Code  1873,  chapter  119,  section  6;  Ash  v.  Way's  Ad- 
ministrators et  als,  2  Gratt.  204;  Judge  Brooke,  in  Goutts  v. 
Greenhoio,  2  Munf.  373.  See  also  5  Call,  439,  and  3  H.  and  M. 
225. 

The  proof  in  this  cause  does  not  establish  paternity  of  appel- 
lant, no  recognition,  but  the  reverse.     This  is  shown 

a.  By  the  fact  that  appellant  brought  suit  in  the  first  place 
against  Edmond  Smith's  estate  as  a  creditor,  which  is  incom- 
patible with  his  claim  in  this^  suit. 

b.  By  the  preponderance  of  the  evidence  taken  altogether  in 
favor  of  the  appellees. 

c.  By  the  number  and  character  of  the  witnesses  for  appel- 
lees, and  their  better  opportunities  for  learning  the  facts.  Six- 
(em  witnesses  were  examined  for  them.  Of  these.  Dr.  James 
Kincannon,  Mrs.  Susanah  Kincannon,  and  Judge  J.  H.  Fulton, 
and  Sela  Nave,  Shepherd  Austin,  Gloud  Adkins  and  Randall 
Austin  (the  last  four  colored)  were  members  of  the  Kincannon 
family,  to  which  Edmond  Smith's  mother  belonged,  and  all  of 
whom  testify  that  Randall  Austin,  and  not  Allen  Smith,  was 
the  reputed  father  of  the  said  Edmond. 

d.  By  the  admission  of  Allen  Smith  himself  that  he  was  not 
Edmond's  father. 

e.  By  the  statement  of  Edmond's  mother. 

/.  By  the  positive  testimony  of  Randall  Austin,  that  he  him- 
self, and  not  Allen  Smith,  was  the  father  of  the  said  Edmond. 

g.  Of  ten  witnesses  examined  for  appellant,  not  one  of  them 
was  a  member  of  the  Kincannon  family. 

The  judge  of  the  circuit  court  knowing  many  of  the  wit> 
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nesses  personally  was  able  to  judge  of  their  credibility,  and  his 
decision  is  therefore  entitled  to  the  greater  consideration. 

Lacy,  J.,  delivered  the  opinion  of  the  court. 

The  appellant  instituted  his  suit  in  the  circuit  court  of  Wjthe 
county,  against  the  appellee  as  the  administrator  of  one  Ed- 
mond  Smith,  dec'd,  for  an  account  and  distribution  of  the  said 
estate,  claiming  to  be  entitled  to  the  same  as  the  father  and  heir 
at  law  of  the  said  Edmond  Smith,  dec'd,  and  against  the  appel- 
lees, Johnson  and  Clark.  That  the  said  appellant  was  a  colored 
person  and  a  slave  before  the  passage  of  the  act  of  assembly  of 
Feb'y  27th,  1866,  "to  legalize  the  marriages  of  colored  persons 
then  cohabiting  as  husband  and  wife; "  that  at  the  time  of  the 
passage  of  the  said  act,  he  being  such  colored  person,  he  had 
undertaken  and  agreed  to  occupy  the  relation  of  husband  to  a 
colored  woman  named  Mary  Bell,  who  like  himself  was  a  col- 
ored person,  and  that  she  had  in  like  manner  undertaken  and 
agreed  to  occupy  the  relation  to  him  of  wife:  and  that  thus 
he  and  his  \nfe,  both  being  colored  persons  and  slaves,  had 
undertaken  and  agreed  before  the  passage  of  the  said  act  to 
occupy  the  relation  to  each  other  of  husband  and  wife,  and  that 
they  were  cohabiting  together  as  such  at  the  time  of  the  pas- 
sage of  the  said  act.  That  there  had  been  born  to  them  before 
the  passage  of  the  said  act,  a  son,  who  was  named  Edmond 
Smith,  who  was  the  same  Edmond  Smith  mentioned  above, 
now  deceased,  and  upon  whose  estate  the  said  appellee  Perry 
had  qualified  as  administrator.  That  he  had  so  lived  with  his 
said  wife  until  her  death,  which  occurred  many  years  after- 
wards, and  that  their  son,  who  had  survived  his  mother,  was 
always  recognized  as  their  child,  reared  as  such  in  their  house. 
That  the  said  Edmond,  growing  to  manhood,  worked  for  him- 
self and  acquired  property,  and  falling  sick,  was  removed  to 
the  house  of  his  said  father,  where  he  was  cared  for  until  his 
death  as  his  son. 
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To  this  bill  the  administrator,  the  appellee  Perrj^  answered, 
disclaiming  knowledge  upon  the  subject  of  the  bill  as  to  the 
claim  of  said  appellant,  and  calling  for  proof.  The  appellees, 
Johnson  and  Clark  answered,  claiming  to  be  the  next  of  kin 
on  the  maternal  side  of  the  said  Edmond  Smith,  dec'd,  claim- 
ing that  said  Edmond  was  a  bastard,  and  not  the  child  of  his 
said  reputed  father,  and  husband  of  his  mother,  but  of  another 
person,  and  that  his  property  passed  and  descended  to  his  ma- 
ternal kindred  only. 

The  depositions  of  numerous  witnesses  were  taken,  and  upon 
the  hearing  the  circuit  court  decided  that  Allen  Smith  was  not 
the  father  of  Edmond  Smith ;  that  the  said  Edmond  Smith  was 
a  bastard,  and  that  his  estate  passed  to  his  maternal  kindred 
alone,  and  that  the  appellees,  Johnson  and  Clarke,  were  his 
heirs  at  law  and  distributees,  and  as  such  were  entitled  to  his 
estate,  and  dismissed  the  bill  of  the  plaintiff. 

From  this  decree  an  appeal  was  allowed  to  this  court. 

Under  the  act  of  February,  1866,  the  children  of  the  colored 
persons  coming  within  its  provisions  are  deemed  by  the  law 
legitimate,  whether  born  before  or  after  the  passage  of  the  act 
in  question.  The  act  is  made  to  apply  to  such  persons  as  are 
included  within  its  terms,  from  reasons  of  public  policj-  too  ob- 
vious to  need  review  at  this  day,  the  status  of  the  slave  having 
been  changed  to  that  of  citizen  by  the  law,  recognizing  the  logic 
of  events,  the  marriage  relation  as  existing  among  those  people 
was  respected  and  brought  within  the  sanction  of  the  law;  and 
the  act  legalizing  the  informal  marriage,  making  the  issue  of 
such  legal  marriage  legitimate,  in  its  "beneficence,  reached  back 
into  the  past  and  legitimatized  their  children,  born  before  the 
passage  of  the  act,  and  thus  before  the  marriage  was  legal. 

But  it  is  contended  by  the  appellees,  that  the  object  of  the 
law  was  to  legitimatize  only  such  children  born  before  the  act 
was  passed,  as  had  been  born  after  the  parents  had  taken  upon 
themselves  the  form  of  marriage,  sometimes  formally  had  be- 
tween slaves;  and  that  the  law  did  not  intend  to  legitimatize 
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children  born  to  their  parents  before  some  sort  or  any  sort  of 
formal  public  ceremony  was  undergone  between  the  parties; 
and  that  in  this  case  Edmond  Smith  was  born  before  a  fonnal 
ceremony  of  marriage  was  had  between  his  mother  and  her 
husband. 

It  is  a  concessum  in  the  cause  that  Edmond  Smith  was  born 
before  there  had  been  any  sort  of  ceremony  performed  between 
his  mother  and  Allen  Smith;  and  that  such  ceremony,  formal 
in  its  character,  and  public  in  its  enactment,  though  not  recog- 
nized by  the  law,  was  had  between  the  parties  before  the  pas- 
sage of  the  act  in  question. 

But  the  proposition  that  the  law  had  any  reference  to  this 
sort  of  marriage,  or  that  the  fact  of  birth  before  or  after  such 
ceremony  is  in  anywise  within  the  contemplation  of  the  law,  is 
denied  and  controverted  by  the  appellant. 

It  is  decisive  of  this  question  that  the  law  does  not  in  any 
way  refer  to  such  ceremony,  but  provides  for  cases  where  "  col- 
ored persons  have  undertaken  and  agreed  to  occupy  the  rela- 
tion to  each  other  of  husband  and  wnfe,  and  shall  be  cohabiting 
together  as  such  at  the  time  of  the  passage  of  the  act." 

The  plain  terms  of  the  law  include  all  such  persons,  without 
any  reference  to  what  sort  of  an  undertaking  or  agreement 
has  been  entered  into,  and  extends  its  beneficence  to  all  their 
children  whether  born  before  the  passage  of  the  act  or  after- 
wards; obviously  the  object  of  the  law  was  to  legalize  the  co- 
habitation referred  to,  and  to  legitimatize  the  issue  of  such  co- 
habitation. This  remedy  provided  by  the  law  for  illegal  mar- 
riages, and  for  the  bastardy  consequent  thereto,  must  be  liberally 
construed  to  advance  the  remedy,  and  extend  the  relief  contem- 
plated by  the  law.  And  it  would  be  illiberal  to  construe  this 
law  to  require  some  formal  ceremony  when  none  whatever  is 
required  by  the  law,  and  to  apply  the  law  to  a  part  of  the 
children  and  exclude  some,  when  none  are  excluded,  but  all 
included  by  the  law.  To  so  construe  the  law  would  limit  its 
application  to  only  a  small  part  of  the  persons  who  seem  to  be 
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included  by  ite  terms,  and  to  convert  the  law  into  a  hollow 
mockery  so  far  as  the  great  body  of  the  colored  people  are  con- 
cerned. 

If  there  had  never  been  any  formal  or  public  marriage  cere- 
mony between  the  parties,  if  they  had  agreed  to  occupy  the  re- 
lation of  husband  and  wife  to  each  other,  and  were  cohabiting 
as  such  at  the  time  of  the  passage  of  the  act,  the  marriage  is 
consummated  by  the  passage  of  the  act,  and  the  issue  of  the 
union,  whether  then  born  or  born  afterwards,  is  legitimatized. 
And  it  is  entirely  immaterial,  whether  there  had  been  any 
formal  ceremony  or  not,  either  as  to  the  legitimacy  of  the  chil- 
dren, or  as  to  the  legality  of  the  marriage.  The  act  consum- 
mated both,  when  the  parties  came  within  its  terms.^  But  it  is 
contended  farther  by  the  appellees,  that  the  appellant  was  not 
in  fact  the  father  of  Edmond  Smith,  but  that  he  was  begotten 
by  a  negro  named  Randall  Austin,  and  although  his  mother 
was  legally  married,  he  did  not  come  within  the  terms  of  the 
law  which  legitimatized  their  children,  he  being  in  fact  the 
child  of  only  one  of  them,  and  that  one  the  mother. 

It  must  be  conceded  that  in  such  a  case  the  question  of  bas- 
tardy must  be  considered  a«  that  question  would  be,  in  any 
case  where  bastardy  was  charged  against  a  person  born  dicring 
corerturey  or  recognized  during  coverture,  though  born  before. 
The  law  having  legitimatized  all  their  children,  no  matter 
when  born ;  and  although  the  coverture  may  have  ceased,  the 
children  are  made  legitimate  if  they  are  recognized  by  the 
father  as  his. 

The  presumption  of  the  law  is  in  favor  of  the  legitimacy  of 
the  child  where  recognized  by  the  husband,  unless  procreation 
by  the  husband  was  impossible  for  any  cause,  from  his  being 
beyond  seas,  and  the  like. 

This  law  legalizes  the  undertaking  and  agreement,  if  cohabi- 
tation has  continued  unto  the  day  the  law  was  passed,  and  le- 
gitimatizes all  their  children,  and  if  cohabitation  had  ceased  from 
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any  cause,  it  legitimatizes  the  children,  if  recognized  by  the 
father.  It  thus,  in  effect,  antedates  the  marriage,  and  makes  it 
valid  from  the  time  tlie  relation  began,  and  their  children  are 
legitimate  whether  recognized  or  not,  if  the  cohabitation  con- 
tinued unto  the  day  of  the  passage  of  the  law,  and  it  was  not 
in  the  power  of  the  father  to  bastardize  the  children  begotten 
by  him,  if  he  was  still  cohabiting  with  the  mother.  Where 
the  connection  and  cohabitation  has  ceased  before  the  paasage 
of  the  law,  the  legitimacy  of  the  child  depends  upon  the  recog- 
nition of  the  father. 

We  have  seen  then  that  Edmond  Smith  was  a  legitimate 
child.  Unless  he  is  proved  by  positive  testimony  to  be  a  bas- 
tard, the  law  presumes  that  he  was  not  a  bastard.  What  is  a 
bastard  in  Virginia?  It  must  be  borne  in  mind  that  a  bastard 
in  Virginia  is  not  defined  aa  at  the  common  law.  He  is  one 
born  out  of  wedlock,  lawful  or  unlawtul,  or  not  within  a  com- 
petent time  after  the  coverture  is  determined;  or,  if  born  out 
of  wedlock,  whose  parents  do  not  afterwards  intermarry,  and 
the  father  acknowledge  the  child;  or  who  is  born  in  wedlock 
when  procreation  by  the  husband  is  for  any  cause  impossible. 
Min.  Inst,  vol  1,  242.  Edmond  Smith  occupies  the  position  of 
a  person  born  in  wedlock,  and  where  access  by  tlie  father  is 
neither  disproved  nor  demed. 

The  attack  upon  the  legitimacy  of  Edmond  Smith  by  hi& 
maternal  kindred,  in  this  controvei'sy  over  his  property,  is 
made  upon  the  admission  in  effect  of  all  that  has  been  said 
herein. 

It  is  abundantly  proved  and  not  denied,  that  Allen  Smith 
and  Mary  Bell  were  colored  persons,  living  together  as  hus- 
band and  wife  when  the  act  of  February,  1866,  was  passed ; 
that  Edmond  Smith  was  the  child  of  the  woman,  at  least,  born 
before  that  time,  and  living  with  the  parties  as  their  child, 
claimed  to  be  their  child  by  both  parents,  taking  the  father's 
name,  and  growing  up  in  the  household  as  their  chikl,  educated 
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ae  such,  recognized  as  such,  living  and  dying  aa  such,  being 
called  son  by  the  father,  and  calling  the  husband  of  his  mother 
father. 

Unrecognized,  uncared  for,  unnoticed  by  this  Randall  Austin 
in  any  way  whatever,  and  no  claim  made  concerning  him  by 
Randall  Austin,  until  after  his  death,  Randall  Austin  claims  his 
paternity  only  to  stamp  him  with  bastardy.  There  are  numer- 
ous witnesses  who  testify  in  the  cause,  however,  who  assert 
the  belief  that  Randall  Austin  was  actually  the  father  of  Ed- 
mond  Smith,  and  some  of  these  are  most  respectable.  They 
assert  that  Mary  Bell  had  a  child  by  Randall  Austin  before  the 
birth  of  Edmond,  which  child  was  called  and  known  as  Ruth 
Austin,  and  wa«  admitted  to  be  the  child  of  Randall  Austin, 
and  that  Edmond  also  w^as  so  considered. 

Let  us,  however,  reflect  that  this  mystery  of  the  paternity  of 
Edmond  Smith  has  been  settled  long  years  ago  by  the  only 
competent  authority;  the  mother  then  living,  now  in  her  grave, 
gave  authoritative  solution  to  the  problem,  in  which  all  parties 
interested  or  concerned  acquiesced  for  more  than  a  quarter  of  a 
centurj',  and  which  is  only  questioned  when  the  dead  child's 
property  is  matter  of  contention. 

The  charge  now,  that  in  moments  of  heat  or  irritation,  Allen 
Smith  charged  Edmond  Smith  with  bastardy,  is  sufficiently  met 
by  the  statement  that  Allen  Smith  himself  gave  emphatic  con- 
tradiction and  refutation  to  these  reproaches  by  the  unques- 
tioned acts  of  his  whole  life  towards  this  boy  and  his  mother. 

There  is  no  evidence  in  the  record  which  tends  to  prove  no 
access  or  impossibility  of  procreation  from  any  cause,  and  the 
child  thus  born  in  what  the  law  has  made  a  sort  of  coverture  of 
the  parents,  must  be  deemed  as  the  law^  commands,  legitimate, 
and  not  a  bastard. 

If  the  father  had  died  first,  and  the  claim  of  legitimacy  had 
been  made  by  the  son,  there  would  under  this  evidence,  have 
been  none  to  question  it. 

In  giving  full  force  and  effect  to  this  law,  so  wise  and  hu- 
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mane,  and  so  beneficent,  it  is  the  duty  of  the  court  to  bo  construe 
the  law  as  to  advance  the  remedy  and  extend  the  relief,  rather 
than  to  curtail  eithei*,  and  setting  its  face  against  the  charge  of 
bastardy,  hold  it  to  the  well  established  rules  that  govern  that 
question,  vnth  all  the  presumptions  against  it. 

The  circuit  court  having  sustained  this  charge  of  bastardy  in 
the  decree  complained  of,  the  same  must  be  reversed  and  an- 
nulled, and  the  cause  remanded  to  the  said  court  for  fiirther 
proceedings  to  be  had  therein,  and  with  directions  to  grant  the 
relief  prayed  for  in  the  bill  of  the  appellant,  the  plaintiff  in 
that  court,  and  to  cause  the  estate  of  the  said  Edmond  Smith 
to  be  duly  ascertained  and  settled,  and  the  balance  to  be  paid 
over  to  the  said  Allen  Smith,  the  father  of  said  Edmond  Smith, 
who  is  his  heir  at  law  and  entitled  to  his  estate. 

Decree  reversed. 
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Shackleford  v.  Beck. 
June  25th,  1885. 

1.  Construction  of  Statutes — Mechofiic's  liens. — The  remedy  by  lien 

under  Code  1873,  chapter  115,  sections  2,  3  and  4,  is  a  creature  of  stat- 
ute unknown  to  the  common  law  ;  and  in  order  to  entitle  a  contractor 
to  its  benefit,  he  must  strictly  pursue  the  statute. 

2.  Idem — Account  of  work  and  material— Definition. — The  statute  requires 

that  a  contractor  seeking  to  secure  the  benefit  of  its  provisions,  shall 
file  in  the  clerk *s  office  an  account  (which  is  an  itemized  or  detailed 
statement  of  the  transactions  to  which  it  relates)  of  work  done  and  ma- 
terials furnished ;  and,  therefore,  a  papier  in  the  following  words,  viz. : 
"  To  balance  of  account  rendered  for  work  and  labor  done  and  material 
furnished  for  your  house,'*  is  not  sufficient  to  create  the  lien  provided 
by  the  statute. 

3.  Idem — Actual  notice  unavailing. — The  contractor,  having  failed  to  secure 

a  lien  on  the  house  by  his  omission  to  fulfill  the  requirements  of  the 
statute,  a  purchaser  of  the  house  from  the  owner  is  not  affected  with 
liability  for  the  contractor's  claim,  by  reason  even  of  actual  notice  of 
the  account  thereof. 

Argued  at  Staunton  and  decided  at  Wytheville. 

Appeal  from  three  decrees  of  circuit  court  of  Clarke  county, 
one  rendered  in  vacation,  August  1,  1883,  in  the  cause  of  John 
H.  Shackleford  agonist  C.  A.  Beck  and  others;  another  ren- 
dered May  28,  1884,  in  the  consolidated  causes  of  Shackleford 
against  Beck  and  als,  and  of  Candler  against  Russell. 

The  object  of  the  first-named  suit  was  to  enforce  a  mechan- 
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ic's  lien  on  a  house  built  by  Shackleford  for  Beck  in  Berryville, 
which,  after  the  recordation  of  what  Shackleford  deemed  an 
account  in  the  clerk's  office,  for  the  purpose  of  acquiring  a 
mechanic's  lien  on  the  house  Beck  sold  to  Candler.  At  the 
hearing  the  circuit  court  decreed  against  Shackleford,  who  ap- 
pealed from  the  decree. 
Opinion  states  the  case. 

Marshall  McComnick^  for  the  appellant. 

A.  Moore ^  Jr,^  for  the  appellee. 

Fauntleroy,  J.,  delivered  the  opinion  of  the  court. 

The  transcript  of  the  record  of  these  causes  (which  were  vir- 
tually one),  shows  the  following  facts :  The  appellant,  who  is  a 
carpenter  and  general  contractor,  under  a  written  contract, 
dated  March  Ist,  1882,  built  for  the  appellee,  C.  A. 'Beck,  on 
his  lot  in  the  town  of  Berryville,  in  the  summer  of  1882,  a  frame 
dwelling-house,  for  the  contract  price  of  $927.  During  the  pro- 
gress of  the  work,  some  changes  were  made  in  the  plan,  neces- 
sitating extra-work,  for  which  extra-charges  were  made  to  the 
amount  of  J105.  The  house  was  completed  and  turned  over  to 
the  owner,  C.  A.  Beck,  on  29th  September,  1882;  and  an  ac- 
count was  rendered  to  the  said  Beck  by  the  appellant,  which 
shows  the  work  done  and  the  material  furnished;  and,  after 
crediting  the  partial  payments,  strikes  a  balance  due  of  $667. 

On  the  6th  October,  1882,  appellant  filed,  in  the  clerk's  office 
of  Clarke  county,  a  paper  in  the  following  words,  viz :  '*  To 
balance  of  account  rendered,  for  work  and  labor  done,  and  ma- 
terial ftirnished,  for  your  house;"  and  he  made  affidavit  to  the 
correctness  of  it,  and  appended  to  it  a  statement,  declaring  his 
intention  to  claim  the  benefit  of  the  lien  given  by  law  to  me- 
chanics. This  paper  was  duly  acknowledged  and  admitted  to 
record. 
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C.  A.  Beck,  the  appellee,  in  November,  1882,  about  two 
months  after  the  recordation  of  this  aforesaid  paper,  sold  and 
conveyed  the  said  property  to  L.  W.  Candler,  for  the  considera- 
tion of  $1500,  of  which  he  paid  in  cash  "$750  to  McDonald  and 
Moore,  attorneys  for  the  vendor.  Beck,  and  retained  in  his  hands 
the  residue  to  meet  certain  liens  upon  the  property.  To  the 
December  rules,  1882,  of  the  circuit  court  of  Clarke  county, 
the  appellant  filed  his  bill,  alleging  his  lien  upon  the  property, 
and  asking  its  enforcement;  and,  in  the  alternative,  alleging 
the  non-residence  of  C.  A.  Beck,  and  that  both  Candler,  and 
McDonald  and  Moore,  had  money  in  their  hands  belonging  to 
him,  and  prapng  that  it  might  be  attached  and  subjected  to  his 
debt.  Candler  and  Moore  both  answered  the  bill,  and  attack 
the  validity  of  appellant's  lien. 

The  question  involved  in  the  controversy  is,  whether  the  ap- 
pellant duly  complied  with  the  requirements  of  the  law  in  filing 
his  account,  as  embodied  in  the  paper  aforesaid,  filed  by  him, 
under  the  3rd  and  4th  sections  of  chapter  115  of  the  Code 
of  1873? 

The  judge  of  the  circuit  court  was  of  the  opinion  that  the 
said  paper  relied  on  by  the  appellant  to  sustain  his  lien,  was 
■*'  invalid  and  ineftectual  for  such  purpose,  because  it  is  not 
drawn  and  recorded  as  the  law  requires,  and  that  the  relief 
prayed  for  in  said  bill,  so  far  as  it  is  ba«ed  upon  said  paper, 
should  be  denied,  and  doth  so  decide." 

Sections  2,  3  and  4  of  chapter  115  of  the  Code  of  1873,  pro- 
vide the  machinery  by  which  a  mechanic  or  general  contractor 
may  avail  himself  of  the  lien  there  given.  There  have  been 
several  amendments  of  these  sections,  but  they  relate  only  to 
the  tinie  within  which  the  account  must  be  filed  in  the  clerk's 
office.  Two  modes  of  securing  a  lien  are  provided :  one,  under 
the  second  section,  by  recording  the  written  contract,  when  there 
is  one;  and  the  other,  under  section  four,  by  filing  in  the  clerk's 
office  a  true  account  of  the  work  done  or  material  ftirnished, 
sworn  to  by  the  claimant,  with  a  statement  attached,  declaring 


Digitized  by 


Google 


576  Shackleford  v.  Beck. 

Opinion. 

hiB  intention  to  claim  the  benefit  of  the  lien,  and  setting  forth 
a  brief  deRcription  of  the  property.  A  mechanic  may  proceed 
under  either  the  one  or  the  other  of  these  modes;  and  this 
whether  there  be  a  written  contract  or  not.  Merchants  ^  Me- 
chanics  Savings  Bank  v.  DashkU^  25th  Gratt.  621. 

The  proceeding  in  this  case  was  under  the  3d  and  4th  sec- 
tions, ob\aously  for  the  reason  that  the  recordation  of  the  writ- 
ten contract  would  not  have  covered  the  extra  work.  The  ap- 
pellant elected  to  proceed  under  the  8d  and  4th  sections ;  and 
the  question  to  be  determined  is,  whether  he  complied  with  the 
conditions  prescribed  in  these  said  sections? 

The  3d  section  enacts,  ^'All  artizans,  builders,  mechanics, 
lumber-dealers,  and  others  performing  labor  or  ftirnishing  ma- 
terials for  the  construction,  repair  or  improvement  of  any  build- 
ing or  other  property,  shall  have  a  lien,  as  hereinafter  provided, 
upon  such  property,"  &c. 

The  4th  section  prescribes  what  shall  be  done  by  one  seeking 
to  secure  the  benefit  of  the  provisions  contained  in  the  3d  sec- 
tion, as  follows:  '*A  general  contractor,  wishing  to  avail  him- 
self of  the  lien  given  him  by  the  preceding  section,  shall  file, 
within  thirty  days  after  the  completion  of  the  work,  in  the  clerk's 
office  of  the  county  or  corporation  court  of  the  county  or  cor- 
poration in  which  the  property  uf)on  which  a  lien  is  sought  to 
be  secured  is  situated,  *  *  a  true  account  of  the  work  done 
or  material  furnished,  sworn  to  by  said  claimant  or  his  agent, 
with  a  statement  attached  signifying  his  intention  to  claim  the 
benefit  of  said  lien,  and  setting  forth  a  brief  description  of  the 
property  upon  which  he  claims  the  lien.  It  shall  be  the  duty  of 
the  clerk  in  whose  office  such  account  and  statement  shall  be 
filed,  as  hereinbefore  provided,  to  record  the  same  in  a  book 
kept  for  that  purpose;  and  fnmi  the  time  of  such  filing  all  per- 
sons shall  be  deemed  to  have  notice  thereof." 

The  appellant  contented  himself  with  filing  with  the  clerk  a 
statement  of  a  fxilance  of  money  due  per  ojccount  rendered — pre- 
viously to  C.  A,  Beck.     To  comply  with  the  statute,  the  account 
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need  not  have  been  rendered  to  Beck;  but  it  must  have  been 
filed  in  the  clerk's  office  jand  recorded  by  the  clerk.  The  lan- 
guage of  the  statute  is  clear,  simple  and  unambiguous,  and 
whatever  may  have  been  the  reason  for  requiring  the  contractor 
to  file  his  account  for  recordation,  it  has  prescribed  in  express, 
plain  and  unmistakable  language,  (he  way — and  the  only  way — 
in  which  the  purpose  it  had  in  view  can  be  effected.  There  was 
no  such  lien,  ae  that  provided  for  by  this  statute,  known  to  the 
common  law,  or  to  the  courts  of  equity.  It  is  purely  a  creation 
of  the  statute,  and  it  must  be  availed  of,  if  at  all,  upon  the  terms 
and  conditions  which  the  statute  prescribes. 

The  appellant,  in  his  petition  for  a  supersedeas,  says :  "  The 
statute  requires  a  true  account — not  an  itemized  account;  and  an 
account  may  be  true  though  it  be  not  itemized.^-  It  is  difficult 
to  conceive  how,  without  items^  there  can  be  an  account — which 
is  an  itemized  or  detailed  statement  of  the  transactions  to  which 
it  relates.  But  the  difficulty  in  this  case  is  not  alone  that  it  is 
not  an  itemized  account,  but  that  it  is  not  an  account  of  the 
things  required  by  the  statute— of  icork  done  and  material  furnished. 
But  if  it  be  true,  as  insisted,  that  when  a  contract  is  made  in 
gross  for  the  erection  of  a  building,  and  supplying  the  material 
entering  into  its  construction,  the  law  is  complied  wdth  by  filing 
a  statement  of  the  amount  due  and  owing  for  the  work,  it  is  not 
applicable  in  this  case,  because  a  considerable  portion  of  the 
work  was  done,  and  material  furnished,  under  verbal  contract 
or  contracts,  outside  of  and  not  included  in  the  written  contract 
with  Beck;  all  of  which  are  embraced  in  the  itemized  account 
rendered  by  appellant  to  Beck,  but  which  account  was  not  filed 
by  appellant  in  the  clerk's  office  to  be  recorded  as  the  law  re- 
quires. It  was  indispensably  necessary  for  appellant  to  have 
filed  this  account  in  the  clerk's  office,  and  the  law  makes  it  the 
duty  of  the  clerk  to  record  it,  so  as  to  affect  all  persons  with 
notice  of  the  lien  claimed,  and  to  warn  and  protect  all  subse- 
,  quent  purchasers  or  incumbrancers.     Boston  ^  Co.  v.  C.  ^  0. 

SaHnxul  Co.,  76  Va.  182. 
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Philips  in  his  Mechanics'  Liens,  section  349,  page  576,  says : 
"Many  reasons  for  such  explicitness  in  the  notice  as  to  the 
character  of  the  work,  and  the  amount  and  character  of  the 
materials  contributed  to  the  building  are  apparent.  It  prevents 
fraud  on  the  part  of  the  sub-contractor,  and  collusion  by  the 
contractor;  enables  the  owner  to  ascertain  the  correctness  and 
reasonableness  of  the  demands;  and  gives  the  most  definite  in- 
formation to  purchasers  and  incumbrancers." 

The  statute  now  under  consideration  extends  to  certain 
classes  of  operatives  and  others  of  the  people  embraced  in  its 
provisions,  a  security  for  their  claims,  that  no  other  class  en- 
joys; and  it  is  no  hardship,  in  consideration  of  this,  to  require 
them  to  comply  with  the  terms  upon  which  the  benefaction  is 
offered  to  them.  The  feature  of  the  mechanic's  lien  -law,  now 
under  consideration,  is  not  peculiar  to  the  Virginia  law.  Many 
of  the  states  of  the  Union  have  precisely  the  same  pro\i8ion 
(see  Maryland  Code,  1878,  pp.  695-702,  sections  11  and  9),  and 
in  some  of  them  the  question  which  this  court  is  asked  to  de- 
termine in  this  case  has  been  considered  and  decided. 

In  the  case  of  Davis  v.  Licingston,  29  California,  it  is  said, 
"  The  remedy  is  an  extraordinary  one,  and,  therefore,  all  the 
provisions  of  the  act  must  be  strictly  complied  with."  (Citing 
Walker  V.  Haiiss-JSijo,  1  Cal.  185;  Bottondy  v.  Grace  Church, 
2  Cal.  91.) 

In  the  case  of  Noll  v.  Swineford,  6  Penn.  187,  Henry  Xoll, 
(carpenter)  of  the  township  of  Penn,  in  the  county  of  Union, 
and  state  of  Pennsylvania,  filed  his  claim  for  3679.65  as  well 
against  a  certain  brick  building  or  house  of  worship,  erected 
on  part  of  lot  No.  104,  as  the  piece  of  ground  or  curtilage  ap- 
purtenant therto  situate,  etc. :  which  sum  of  $579.65  the  said 
Henry  Noll  claims  to  be  due  him  for  carpenter  work  and  labor 
done  and  performed  in  and  about  the  erection  of  said  building 
as  a  carpenter,  and  for  materials,  to-wit :  lumber  furnished  by 
the  said  Henry  Noll  between  the  29th  day  of  June,  1843,  and 
the  23d  February,  1844,  etc.     Bell,  J.,  after  instructing  the 
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jury  that  the  claim  filed  under  the  mechanic's  lieu  law  of  1836, 
for  materials  furnished,  and  work  and  labor  done,  must  state 
the  amount  claimed  for  each  as  a  distinct  item,  or  the  omission 
will  render  it  totally  invalid,  says,  "It  has  been  felt,  that  the 
extraordinary  remedy  aiforded  by  our  laws  to  mechanics  and 
material  men  requires  to  be  properly  guarded,  to  prevent  it 
from  becoming  a  source  of  unjust  annoyance  and  injury  to 
those  whose  property  is  liable  to  be  made  the  subject  of  its  ac- 
tion. It  has  accordingly,  from  time  to  time,  attracted  legisla- 
tive attention,  until  the  fruit  of  former  experience  was  embod- 
ied in  the  act  of  the  16th  of  June,  1836,  which  provides,  inter 
aluij  that  the  claim  or  statement  filed  in  the  oflice  of  the  pro- 
thonotary  shall  set  out  the  *  amount  or  sum  claimed  to  be  due, 
and  the  nature  or  kind  of  the  work  done,  or  the  kind  and 
amount  of  materials  furnished,  etc.,  as  the  case  may  be.'  As 
this  statute  confers  a  large  license  upon  the  class  of  meritorious 
citizens  whose  interests' it  is  intended  to  advance,  our  courts  have 
found  it  necessary,  for  the  protection  of  others,  to  hold  them  to 
at  least  a  substantial  compliance  with  the  requirements  of  the  acts 
of  assembly.  This  observance  is,  indeed,  absolutely  essential 
to  the  safety  of  owners,  purchasers  and  other  lien  creditors,  as 
furnishing  some  data  by  which,  in  case  of  dispute,  they  may  be 
enabled  to  search  out  the  truth.  The  clue  may  be  an  imperfect 
one,  but  in  this  consideration  will  be  found  additional  reason 
why  it  should  be  aftbrded  to  those  who  otherwise  are  left  to 
grope  in  obscurity,  without  even  a  glimmer  of  light  by  which 
to  direct  research.  As  the  law  calls  for  nothing  unreasonable 
at  the  hand. of  him  who  would  fasten  an  incumbrance  upon 
the  property  of  his  neighbor,  no  just  ground  of  complaint  is 
aflforded  by  insisting  upon  a  rigid  adherence  to  its  provisions. 
The  information  it  exacts  is,  or  ought  to  be,  entirely  within  the 
power  of  the  creditor  to  give,  and  an  omission  to  put  it  on  the 
record  is,  therefore  without  excuse.  Rehrer  v.  Zeiglei\  3  Watta 
and  Serg.  258;  Thomas  v.  James,  7  Watts  and  Serg.  381-  Wit- 
man  v.  Walker,  9  Watts  and  Serg.  186. 


Digitized  by 


Google 


580  Shackleford  v.  Beck. 

Opinion. 

''Ijideed,  the  great  object  of  the  statute  in  pointing  out  the 
characteristics  of  the  statement  to  be  tiled,  would,  in  the  end, 
be  utterly  defeated  were  we  to  indulge  the  laxity  of  practice 
which  ignorance  and  carelessness  conspire  to  introduce  and  per- 
petuate. It  is  manifest  that  the  act  contemplates  work  and  labor 
done,  and  materials  furnished,  as  distinct  and  separate  items, 
which,  to  be  sure,  may  enter  into  and  make  part  of  the  same 
claim,  but  not  necessarily  so,  and,  when  so,  not  properly  to  be 
confounded  or  treated  as  one.  The  amount  claimed  is  to  be  set 
out;  and  the  spirit  of  the  act,  looking  to  its  evident  object,  de- 
mands that  this  should  be  done  in  reference  to  each  subject 
forming  a  distinct  matter  of  account.  The  provision  fails  of 
perfect  satisfaction  by  the  averment  of  a  sum  in  gross,  for  the 
end  sought  is  a  check  upon  fraud  and  imposition;  and  to  secure 
this,  it  is  almost  as  important  that  those  interested  in  the  build- 
ing to  be  encumbered,  should  know  the  extent  of  the  claim 
springing  from  each  specification,  as  that  they  should  be  in- 
formed of  the  whole  amount  demanded."  In  the  case  of  Car- 
son v.  White^  6  Gill.  17,  the  court  says:  **Xo  mechanic  has,  in 
virtue  of  the  act  of  assembly,  a  lien  on  the  house  which  he  has 
built  or  repaired,  unless  he  has  tiled  in  the  office  of  the  clerk  of 
Baltimore  county  court,  a  statement  of  his  demand,  and  in  that 
statement  has  given,  not  only  the  sum  due,  but  also  the  nature 
or  kind  of  the  work  done,  and  the  kind  and  amount  of  the  ma- 
terials furnished,  and  the  time  when  the  materials  were  ftirnished 
and  the  work  done.  The  mechanic  or  other  person,  then,  who 
would  claim  a  lien,  in  \Trtue  of  this  act  of  assembly,  in  his 
statement  to  be  filed  in  the  office  of  Baltimore  ce>unty  court, 
must  not  onfi/  Mate  the  sum  olaimej^  but  nmst  also,  in  the  statemmi 
to  be  filed  there^  for  the  inspection  and  scrutiny  of  all  persons 
who  are  or  may  become  interested  in  the  premises,  give  a  bill  of 
particulars^  whereby  all  who  may  be  interested  can  ascertain, 
not  only  the  amount  demanded,  but  the  correctness  and  rea- 
sonableness of  the  demand.     The  items  must  be  furnished,  in 
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order  that  other  creditors  and  persons  interested  may  know  for 
what  services  and  what  materials  the  sum  alleged  to  be  due  is 
claimed,  and  thus  have  an  opportunity  of  proving  the  injustice 
or  extravagance  of  the  demand.  All  this  must  be  done  in  terms 
sufficiently  explicit  and  comprehensive,  in  order  to  prevent  the 
frauds  which  otherwise  might  be  practised  upon  others." 

In  the  case  of  Trustees  of  the  German  Lutheran  Church  v. 
Heise  jf  O).,  44  Md.  454,  the  claim  was  for  materials  fur- 
nished, and  the  notice  of  the  intention  to  claim  the  lien  states 
the  amount  of  the  claim  as  charged  in  an  itemized  account,  but 
^*  failed  to  state  what  the  claim  was  for,  whether  work  or  mate- 
rials." The  court  says,  "As  decided  in  the  case  of  Thomas  v. 
Barber,  10  Md.  380,  the  object  of  the  notice  is  to  impart  infor- 
mation to  the  ow  ner  of  the  amount  and  character  of  the  claim 
intended  to  be  fixed  as  a  lien  upon  the  propertj-,  so  that  he  may 
protect  himself  in  his  future  dealings  with  the  contractor.  The 
requirement  of  the  law  in  this  respect  imposes  no  hardship 
upon  the  party  asserting  the  lien,  but  only  secures  to  the  owner 
as  a  means  of  protection  w  hat  the  legislature  intended  for  his 
benefit.     The  notice  here  would  seem  to  be  fatally-  defective." 

In  the  case  at  bar,  if  the  appellant  has  failed  to  secure  the 
benefit  of  the  statute,  such  failure  is  due  wholly  to  want  of  at- 
tention to  the  express  and  plain  provisions  of  the  law.  We  do 
not  think  that  the  circuit  court  erred  in  holding  that  the  paper 
filed  with  complainant's  bill,  as  Exliibit  Xo.  1,  whereby  he 
sought  to  secure  a  mechanic's  lien  upon  the  property  referred 
to  in  the  said  bill,  is  invalid  and  ineftectual  for  such  purpose, 
because  it  is  not  drawn  and  recorded  as  the  law  requires,  and 
that  no  lien  was  created  upon  the  property  of  Beck,  the  ap- 
pellee, by  appellant  filing  in  the  clerk's  office  the  said  paper ; 
and  that  L.  W.  Candler  purchased  the  property  free  and  dis- 
charged of  any  lien  or  incumbrance  in  favor  of  the  appellant. 
But  although  Candler,  the  purchaser,  cannot  be  affected  with 
notice  by  implication  of  law,  because  of  the  failure  to  file  and 
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record  the  statement  and  account  for  labor  and  material  as  the 
law  prescribes,  yet  it  is  insisted  by  appellant  that  Candler  and 
Moore,  now  interested  in  the  property,  or  the  proceeds  of  it,, 
had  actual  notice  of  appellant's  claim.  There  is  not  any  evi- 
dence in  the  record  even  tending  to  show  that  either  of  them 
knew  of  or  suspected  the  existence  of  appellant's  claim,  until 
after  their  rights  had  attached  to  the  property  and  its  proceeds  j 
and  the  allegations  in  the  bill  on  this  point  are  expressly  denied 
in  the  answers  of  both  Candler  and  Moore. 

But  suppose,  in  fact,  they  did  have  notice,  would  that  have 
cured  the  error  or  failure  of  appellant  to  file  his  account  and 
statement  according  to  the  requirment  of  the  statute?  Suppose 
appellant  had  actually  showed  tlie  items  of  his  account  to  Can- 
dler, the  purchaser  of  the  property,  and  not  filed  it  in  the 
clerk's  office  at  all,  could  he  thereby  assert  a  lien  upon  the  pro- 
perty? The  question  in  the  case  is,  did  appellant  proceed  ac- 
cording to  law  so  as  to  acquire  a  lien  on  the  property  under  the 
third  and  fourth  sections  of  the  statute  ? 

Candler  is  a  complete  purchaser..  He  paid  to  Beck  all  the 
purchase  money,  reserving,  by  the  contract,  enough  to  pay  the 
liens  which  he  assumed  to  pay  by  the  contract ;  and  he  has  re- 
ceived his  deed  for  the  property.  Subsequent  leinors,  Moore,. 
Kussell,  and  Riely  &  Tucker,  have  all  acquired  claims  on  the 
fiind,  without  notice  of  appellant's  claim,  and  for  valuable  con- 
sideration. They  have  been  diligent  and  active  in  asseiiing 
their  rights;  he  has  failed  to  pursue  the  plain  and  express  pro- 
visions of  the  statute.  Appellant  complains  of  the  decree  ren- 
dered in  the  court  below  in  the  suit  of  Candler  r.  Russell,  heard 
with  this  cause  of  Shackleford  v.  Beck,  <kc.  This  was  a  decree 
perpetuating  an  injunction  against  the  enforcement  of  a  judg- 
ment in  favor  of  Russell  against  McDonald  and  Moore,  out  of 
the  purchat^ie  money  still  in  the  hands  of  Candler,  reserved  ex- 
pressly to  pj\v  liens  upon  the  property  obtained  before  Russell's 
judgment ;  and  of  this  he  cannot  complain. 
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We  think  there  is  no  error  in  the  decrees  complained  of,  and 
they  must  be  affirmed. 

Lacy,  J.,  and  Hinton,  J.,  concurred  with  Fauntleroy,  J. 

Lewis,  P.,  and  Richardson,  J.,  dissented. 

Decrees  affirmed. 
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XeEL   &    AL.    V.    XeEL   &    ALS. 
June  25th,  1885. 

Specific  Performance— C<w^  a/  dar.—ln  1850  R.  N.  conveyed  to  S.  lands 
in  trust  to  secure  debt  to  H.  In  1874  a  balance  remained  due,  and 
trustee  advertised  sale.  R.  N,,  then  old  and  feeble,  asked  his  son,  R. 
R.  N.,  to  pay  the  debt,  and  to  take  the  land  as  his  own,  on  condition  of 
maintaining  R.  N.  and  wife  during  life.  R.  R.  N.  agreed,  paid  the  debt, 
took  possession  of  the  land  as  his  own,  R.  N.  and  wife  making  their 
home  with  and  being  maintained  by  him  for  seven  years.  But  in  1881, 
R.  N.  conveyed  the  lands  to  G.  H.  N.  and  T.  J.  N.  on  the  same  condi- 
tions,— ^they  having  full  notice  of  the  contract  of  R.  N.  with  R.  R.  N. 
The  grantees  in  the  last  conveyance  instituted  suit,  setting  up  the  deed 
of  ^881,  and  praying  for  a  deed  to  them  from  the  trustee.  R.  R.  N.  an- 
swered, and  the  latter  tiled  his  cross-bill,  setting  up  his  contract,  its 
part  performance,  and  his  readiness  and  ability  to  perform  the  same  on 
his  part,  and  praying  for  cancellation  of  the  deed  of  1881,  and  for  a 
conveyance  from  trustee  to  himself. 

Held  ; 

By  virtue  of  his  contract,  his  payment  of  said  balance,  his  possession 
and  his  part  performance,  R.  R.  N.  has  acquired  an  equitable 
title  to  the  lands,  which  he  has  a  right  to  have  specifically  en- 
forced in  equity. 

Appeal  from  decree  of  circuit  court  of  Tazewell  county,  en- 
tered at  its  May  term,  1883,  in  a  chancery  cause  wherein  G.  H. 
Neel  and  T.  J.  Neel  were  complainants,  and  R.  R.  Neel,  Robert 
Neel,  S.  S.  Dinwiddie  and  Joseph  Stras,  were  defendants. 

Opinion  states  the  case. 

A.  J.  Jt  S,  D,  May,  and  Hmry  Sr  Graham,  for  the  apj>ellanta. 
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II.  C.  Aldej'son,  for  the  appellees. 

Fauntleroy,  J.,  delivered  the  opinion  of  the  court. 

This  18  an  appeal  from  a  decree  of  the  circuit  court  of  Taze- 
well county,  rendered  at  the  May  term,  1883,  of  the  said  court, 
in  a  chancery  cause  therein  depending,  in  which  G.  11.  Neel  and 
Thomas  J.  Xeel  are  complainants,  and  R.  R.  Xeel,  Robert  Xeel,*^ 
S.  S.  Dinwiddie  and  Joseph  Stra«,  are  defendants. 

On  the  24th  day  of  April,  1850,  Robert  Xeel,  the  father  of 
complainants,  executed  and  delivered  to  Joseph  Stras  a  deed  of 
trust,  whereby  he  conveyed  to  said  Stras  two  tracts  of  land, 
situate  in  Tazewell  county,  Virginia,  one  of  said  tracts  contain- 
ing 150  acres,  and  the  other  54  acres,  in  trust,  to  secure  the  pay- 
ment of  a  debt  of  $230,  due  by  said  Robert  Xeel  to  E.  G.  Bar- 
man, with  interest  from  the  said  24th  day  of  April,  1850,  and 
payment  of  the  costs  and  charges  for  the  dra\^ing  and  record- 
ing of  the  said  deed. 

The  said  indebtedness  secured  by  this  deed  of  trust  was  paid 
oif  in  instalments,  from  time  to  time,  by  the  said  Robert  Xeel, 
except  a  balance  of  about  $75,  for  which  balance,  remaining 
due  and  unpaid  in  1874,  S.  S.  Dinwiddie,  who  had  been  substi- 
tuted as  trustee  by  the  county  court  of  Tazewell  county,  in  the 
stead  of  Joseph  Stras,  advertised  the  sale  of  the  aforesaid  lands, 
under  the  deed  of  trust,  at  the  instance  and  request  of  the  per- 
sonal representative  of  the  creditor,  E.  G.  Harman,  deceased. 
Robert  Xeel  obtained  an  injunction  restraining  this  sale;  but 
it  was,  upon  the  hearing,  dissolved;  and  the  said  Dinwiddie 
proceeded  to  sell  the  land.  Robert  Xeel,  old  and  feeble,  was 
unable  to  raise  the  money  to  pay  the  debt,  and  he  proposed  to 
his  son,  R.  R.  Xeel,  to  pay  the  debts  secured  by  the  deed  of 
trust,  and  to  take  the  land  as  his  own,  upon  condition  to  main- 
tain him,  the  said  Robert  Xeel,  and'  his  wdfe,  during  life.  To 
this  R.  R.  Xeel  agreed;  and  he,  by  an  arrangement,  became  the 
purchaser  of  the  land,  which  was  conveyed  to  him  by  deed  from 
Vol.  lxxx — 74 
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the  trustee,  S.  S.  Dinwiddle,  dated  Xovember  16th,  1874,  and 
recorded  in  the  clerk's  office  of  the  county  court  of  Tazewell 
county,  on  that  date,  by  virtue  of  which  the  gaid  R.  R.  Xeel 
took  possession  and  enjoyment  of  the  land  as  his  own  property, 
and  his  father  and  mother,  the  said  liobert  Neel  and  Nancv  hi*» 
wife,  made  their  home  with  him,  and  were  maintained  by  him 
for  a  continuous  period  of  seven  years,  until  a  few  weeks  before 
the  institution  of  this  suit,  when  the  said  Robert  Xeel  went  to 
the  home  of  one  of  the  complainants. 

On  the  2l8t  of  March,  1881,  Robert  Xeel  executed  and  de- 
livered a  deed  to  Granville  H.  Neel  and  Thomas  J.  Neel,  by 
which  he  conveyed  to  them  this  same  land,  for  and  in  consider- 
ation of  the  agreement  and  undertaking  of  the  said  G.  II.  Neel 
and  Thomas  J.  Xeel  to  take  care  of  and  comfortably  provide 
for  and  maintain  the  said  Robert  Xeel  and  Xancy  Xeel  his  \\nfe, 
for  and  during  their  lives,  and  for  natural  love  and  affection, 
and  one  dollar  in  hand  paid,  with  covenants  of  geneml  warranty. 
G.  H.  Xeel  and  Thomas  J.  Xeel  filed  the  original  bill  in  this 
cause,  setting  up  this  aforesaid  deed  of  March  2l8t,  1881,  from 
Robert  Xeel  to  them  for  the  land ;  praying  to  have  the  deed 
aforesaid  fi'om  S.  S.  Dinwiddie,  substituted  trustee,  of  Xovem- 
ber  16th,  1874,  to  R.  R.  Xeel,  vacated  and  set  aside;  and  to 
have  a  deed  decreed  to  be  made  to  them  by  Joseph  Stras,  the 
legal  and  proper  trustee,  conveying  to  them  the  legal  title  to  the 
said  land.  R.  R.  Xeel,  Robert  Xeel,  8.  S.  Dinwiddie,  and  Jo- 
seph Stras,  the  original  trustee,  were  made  defendants.  The 
bill  was  answered  by  the  said  R.  R.  Xeel  and  Robert  Xeel ;  and 
the  said  Robert  Xeel  also  filed  his  cross-bill  in  the  cause,  making 
the  said  R.  R.  Xeel  defendanf  thereto.  Various  proceedings 
were  had  in  the  cause,  which  terminated  at  the  May  term,  1883, 
of  the  said  circuit  court,  in  the  decree  complained  of,  dismiss- 
ing the  original  bill  of  complainants,  with  costs,  and  vacating 
and  setting  aside  the  deed  of  Xovember  16th,  1874,  from  S.  S. 
Dinwiddie,  the  substituted  trustee,  to  R.  R.  Xeel,  for  irregulari- 
ties in  his  appointment  and  substitution  as  trustee ;  and  requir- 
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ing  Joseph  Stras,  the  original  trustee,  in  whom  the  legal  title  to 
the  land  was  vested,  to  convey  the  same  to  the  said  R.  R.  Neel, 
stipulating  in  the  deed  that  said  R.  R.  Neel  shall  properly  sup- 
port and  maintain  the  said  Robert  Neel  and  Nancy  his  wife, 
during  their  lives  and  the  life  of  the  survivor.  The  said  Joseph 
Stra«  was  directed  to  retain  a  lien,  upon  the  face  of  the  deed, 
upon  the  land  conveyed,  for  the  faithful  performance  of  the 
covenant  to  maintain  and  support  the  said  Robert  Neel  and 
Nancy  his  wife,  by  the  said  R.  R.  Neel.  And  the  court  fiirther 
decreed  that  the  cross-bill  of  Robert  Neel  be  retained  and  con- 
tinued in  the  cause;  and  that  Joseph  Stras  report  his  action 
under  the  decree  to  the  court. 

From  this  decree  this  appeal  is  taken;  and  the  errors  as- 
signed are,  1st,  the  circuit  court  erred  in  dismissing  complain- 
ants' bill,  and  in  refusing  to  grant  them  the  relief  specifically 
prayed  for;  and,  2ndly,  in  decreeing  that  R.  R.  Neel  had  any 
equitable  title,  or  other,  to  the  lands  in  controversy;  and  in  di- 
recting the  trustee,  Joseph  Stras,  to  convey  the  lands  to  R.  YL 
Neel,  as  set  forth  in  the  decree. 

The  answer  of  R.  R.  Neel  to  the  original  bill  of  complain- 
ants exj)ressly  denies  every  material  allegation  in  the  bill,  both 
of  alleged  fraud  in  the  procurement  of  the  contract,  and  of 
failure  to  perform  his  stipulations  in  the  contract;  and  alleges 
possession  for  more  than  seven  yeai-s  of  the  lands,  under  the 
contract,  and  part  performance;  and  avers  his  anxiety,  ability, 
and  constant  readiness  to  fully  perform  and  carry  out  the  con- 
tract in  good  faith.  The  answer  of  Robert  Neel  to  the  original 
bill  expressly  admits  the  contract  made  by  him  with  R.  R.  Neel 
as  set  up  in  the  answer  of  R.  R.  Neel;  and  the  proof  in  the 
record  shows,  that  both  Robert  Neel  and  Nancy  his  wife  had 
lived  with  and  been  maintained  by  R.  R.  Neel,  upon  the  terms 
of  the  contract,  for  a  period  of  over  seven  years  from  its  date; 
and  that  Nancy,  the  wife  of  Robert  and  mother  of  R.  R.  Neel, 
is  still  living  with  him.  That  Robert  Neel  is  aged,  feeble  and 
childish;  and  had,  either  of  his  own  caprice  or  by  instigation, 
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withdrawn  himself  from  the  house  and  home  of  R.  TJ.  Neel, 
who  is  ready  and  willing  and  able  to  receive  him  again,  and  to 
support  and  comfort  his  few  remaining  days  upon  earth. 

The  answer  alleges,  and  the  proofs  show,  that  the  complain- 
ants G.  II.  Neel  and  T.  J.  Xeel,  knew  of  the  making  and  sub- 
sisting, of  the  arrangement  contracted  between  Robert  Xeel, 
their  father,  and  R.  R.  Xeel,  their  brother;  that  they  knew  of 
his  purchasing  and  holding  the  land  under  the  sale  and  con- 
veyance made  to  him  by  the  trustee,  Dinwiddie;  that  it  was  all 
done  with  their  knowledge,  consent  and  concurrence;  that  they 
did  nothing  to  save  the  land  from  sale  and  sacrifice  for  the 
debts  secured  by  the  deed  of  trust;  that  tliey  stood  by  without 
contributing  towards  the  support  of  Robert  Xeel  and  his  wife, 
for  a  period  of  more  than  seven  years;  and  then,  when  the  said 
Robert  Xeel  was  old  and  feeble  and  childish,  they  obtained 
from  him  a  deed  conveying  the  land  in  controversy  to  them- 
selves, in  fee,  upon  no  consideration  other  than  the  stipulation 
to  support  the  said  Robert  Xeel  for  the  few  remaining  days  of 
his  life. 

R.  R.  Xeel,  by  virtue  of  his  contract  with  Robert  Xeel,  and 
the  payment  of  the  balance  of  the  debt  secured  by  the  deed  of 
trust,  and  by  his  possession  of  the  land,  and  part  performance 
of  the  contract,  by  the  maintenance  of  liobert  Xeel  and  his 
wife  for  seven  years,  acquired  an  equitable  title  to  the  land, 
which  he  has  a  right  to  have  specifically  enforced  in  equity; 
and  which  the  decree  of  the  circuit  court  of  Tazewell  county 
does  enforce  upon  the  terms  of  the  contract :  and  finding  no 
error  in  the  decree  complained  of,  it  must  be  affirmed. 

Decree  affirmed. 
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Roanoke  Land  and  Improvement  Co.  v.  Karn  &  Hickson. 

Same  v.  Snead  &  Winston. 

June  25th,  1885. 

1.  Appellate  Comw^— Record— Certificate. — Nothing,  not  made  part  of 

the  record  h^  bill  of  exceptions,  or  by  order  of  the  court,  can  be  re- 
garded as  such  by  the  appellate  court.  The  clerk  can  add  nothing  to 
the  record,  and  his  certificate  that  a  deposition  or  other  paper  copied 
by  him,  was  the  evidence  whereon  the  judgment  was  founded,  is  no 
part  of  the  record. 

2.  iDBM—Pleadings— Demurrer— Jeo/aUs.—]\id%;m^x)X  will  not  be  reversed 

for  defect,  imperfection,  or  omission  in  the  pleadings,  unless  in  court 
below  there  was  a  demurrer.  Code  1873,  ch.  177,  ^  3.  But  a  failure  to 
state  any  cause  of  action  at  all,  is  not  cured  by  the  statute. 

3.  Mechanics'  Lein— 5i^  contractor—Owner  — In  suit  of  sub- contractor 

against  owner  for  materials  furnished  general  contractor,  it  is  unneces- 
.    sary  to  allege  that  any  part  of  the  price  agreed  to  be  paid  remained 
due  to  latter  from  owner  when  notice  was  given.     Acts  1874-5,  p.  437, 
>.  5. 

4.  Idem — Notice.— The  mechanics'  lien  law  as  amended  by  act  of  1874-5,  p. 

437,  ^  5,  does  not  require  sub-contractor  to  notify  owner  at  the  time 
the  labor  is  done  or  the  materials  are  furnished :  it  is  sufficient  if  the 
notice  be  given  at  any  time  thereafter,  and  within  twenty  days  after  the 
building  has  been  completed,  or  the  work  otherwise  terminated.  But 
he  is  not  obliged  to  wait  until  uth»-r  work  i»n  the  building,  with  which 
he  has  no  concern,  is  performed,  before  he  gives  his  notice. 

Error  to  two  judgments  of  circuit  court  of  Roauoke  county, 
rendered  9th  October,  1884,  the  tirst  in  the  action  of  aesunnpsit 
brought  by  Karns  &  Hickson  against  the  Roanoke  Land  and 


Digitized  by 


Google 


690  Roanoke  Land  and  Improvement 

Statement— opinion . 

Improvement  Company,  and  the  second  in  the  action  of  as- 
sumpsit brought  by  Snead  &  Winston  against  the  same  com- 
pany, for  materials  furnished  by  the  plaintiffs  respectively,  as 
sub-contractors,  to  Julius  C.  Holmes  &  Co.,  as  general  contract- 
ors, to  be  used  by  them  in  constructing  a  certain  building 
owned  by  the  said  company.  The  judgments  were  for  the 
plaintiffs  respectively^  and.  to  the^e  judgments  the  said  company 
obtained  from  one  of  the  judges  of  this  court,  writs  of  error ; 
which  writs  were  heard  together. 
Opinion  states  the  case. 

S.  Griffin,  J,  Allen  Wafts  and  Wm,  Gordon  Robertson,  for  the 
plaintiff  in  error. 

Btirks  ^  Burks  and  W.  W.  Larkin,  for  the  defendants  in  error. 

Lacy,  J.,  delivered  the  opinion  of  the  court. 

The  defendants  in  error  instituted  their  action  of  assumpsit  in 
the  circuit  court  of  Roanoke  county,  in  September,  1883,  against 
the  plaintiff  in  error.  The  action  was  in  each  case  for  a  cer- 
tain sum  claimed  to  be  due  them,  on  account  of  certain  materials 
famished  by  them  to  a  certain  firm  of  contractors,  to-wit,  Julius 
C.  Holmes  &  Co.,  to  be  used  by  them  in  the  construction  of  a 
certain  building  of  which  the  plaintiff  in  error  was  the  owner. 

Both  parties  having  waived  a  jury,  the  issue,  both  as  to  mat- 
ters of  fact  and  as  to  matters  of  law,  was  decided  by  the 
judge  in  each  case,  who  rendered  judgment  for  the  defendants 
in  error,  Karn  &  Hickson,  for  $1000  and  costs,  and  for  the  de- 
fendants in  error,  Snead  and  Winston,  $1002.73  and  costs. 

The  plaintiff  in  error  in  each  case  moved  the  court  to 
set  aside  the  said  judgments  respectively,  as  being  contrarj- 
to  the  law  and  the  eWdence,  which  said  motion  was  overruled 
in  each  case.  There  was  no  exception  taken  at  the  trial  in 
either  case,  but  the  plaintiff*  in  error  copied  the  record  in  each 
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case,  and  presented  his  petition  in  each  case  for  a  writ  of  error, 
on  account  of  errors  to  be  found  on  the  fece  of  the  phiintiff's 
declaration  in  each  case,  which  was  awarded  in  each  case  on 
the  10th  <lay  of  December,  1884,  by  one  of  the  judges  of  this 
.court. 

The  ease  must  be  heard  and  considered  in  this  court  upon 
the  errors  apparent  upon  the  face  of  the  record.  In  White  v. 
Toncray^  9  Leigh,  Judge  Tucker  says:  "  The  record  is  made  up 
.of  the  writ  (for  the  purpose  of  amending  by  if  necessary); 
the  whole  pleadings  between  the  parties;  papers  of  which 
profert  is  made  or  oyer  demanded,  and  such  as  have  been  speci- 
ally submitted  to  the  consideration  of  the  court  by  a  bill  of  ex- 
ceptions, a  demurrer  to  evidence,  or  a  special  verdict,  or  are  in- 
separably connected  with  some  paper  or  evidence  so  referred  to. 
These,  with  the  several  proceedings  at  the  rules,  or  in  court, 
until  the  rendition  of  the  judgment,  constitute  the  record  in 
common  law  suits,  and  no  others."  MandecUle  v.  FenUy  6  Call, 
78,  83;    cited  and  approved  in  White  v.  Ihmray,  9  Leigh,  851. 

The  record  of  a  trial,  in  action  at  law,  does  not  of  itself  con- 
tain the  incidents  which  invest  such  occasions  frequently  with 
a  powerful  dramatic  interest  It  takes  no  notice  of  the  rulings 
of  the  court  in  admitting  or  excluding  evidence,  nor  of  instruc- 
tions as  to  the  law  given  by  the  court  to  the  jur}%  much  less  of 
the  testimony  itself,  or  of  the  arguments  of  counsel.  It  con- 
fines itself  to  a  brief  abstract,  setting  forth  nothing  but  the 
pleadings,  the  issue,  the  impaneling  of  the  jury,  or  the  waiver 
of  the  jury,  and  the  submission  of  matters  of  fact  to  the  court, 
the  verdict  and  the  judgment,  or  the  judgment  alone,  where 
the  jury  is  waived. 

If  the  court  is  supposed  to  err  in  any  part  of  its  conduct  dur- 
ing the  trial,  in  admitting  or  excluding  evidence,  in  the  instruc- 
tions it  gives  to  the  jury  as  to  the  law,  or  otherwise,  the  record 
is  made  to  embrace  so  much  of  the  proceedings  as  will  ejiable 
An  appellate  court  to  understand,  and  if  need  be  correct,  the 
ruling  and  judgment  of  the  court  below,  by  means  of  a  bill  of 
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exceptions,  Avhieh  is  a  statement  attested  by  the  signature  of 
the  judge  of  the  action  of  the  court  and  of  the  circumstances 
which  attended  it. 

The  whole  object  of  a  bill  of  exceptions  being  to  exhibit  upon 
the  record  the  supposed  mistakes  of  the  court  which  tries  tlie 
cause,  which  otherwise  do  not  appear  upon  the  record,  and 
cannot  be  brought  before  the  appellate  court  to  be  there  re- 
viewed and  corrected  if  erroneous. 

At  common  law  no  such  device  as  a  bill  of  exceptions  ex- 
isted, so  that  if  one  were  aggrieved  in  the  particulars  indicated 
he  was  without  remedy.  It  was  first  allowed  in  England  by 
statute  Westm.  11,  13  Edward  I,  C.  31,  which  has  in  substance 
been  enacted  in  Virginia,  our  statute  providing  that,  in  the 
trial  of  any  case  at  law,  in  which  an  appeal,  writof  error  or  ^- 
pcrsedeiis  lies  to  a  higher  court,  a  party  may  except  to  any  opin- 
ion of  the  court,  and  tender  a  bill  of  exceptions,  which  (if  the 
truth  of  the  case  be  fairly  stated  therein)  the  judge  shall  siff ft  y  and 
it  shall  be  a  part  of  the  record.  If  no  such  exceptions  are  taken 
to  any  supposed  errors  of  the  court  which  tries  the  case,  these 
acts  are  not  in  the  record,  and  cannot  appear  in  the  tmnscript 
thereof,  and  the  party  aggrieved  remains  as  at  common  law 
without  relief.  4  Min.  Inst  728-U.  And  this  applies  to  the 
action  of  the  court  in  refusing  to  set  aside  the  judgment,  and 
grant  a  new  trial,  because  the  same  is  contrary  to  the  law  and 
the  evidence.  The  evidence  cannot  be  reviewed  by  the  appel- 
late court,  because  it  is  not  in  the  record,  and  is  not  made  a  part 
by  h\]\  of  exceptions  in  any  form,  and  a  deposition  taken  in  such 
ca^e  is  not  a  part  of  the  record,  although  copied  in  the  tran- 
script and  certified  by  the  clerk;  it  is  not  the  province  of  the 
clerk  to  add  anything  to  the  record.  Ctutninghain.  v.  Mltehelly  4 
Rand.  18i»;  Bowyer  v.  Chestnut,  4  Leigh,  1. 

The  deposition  filed  in  the  ciise  of  Karn  &  Hickson,  and  cer- 
tified by  the  clerk,  and  the  affidavit  in  the  case  of  Snead  & 
Winston,  the  notices  in  each  case  copied  and  certified  by  the 
clerk,  cannot  be  considered  by  this  court.     They  are  not  made 
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a  part  of  the  record  by  the  court,  and  it  is  not  the  province  of 
the  clerk  to  make  anything  a  part  of  the  record;  his  province 
is  to  copy  the  record  as  it  is.  In  Cunningham  v.  Mitchell,  Judge 
Green  says:  "The  certificate  of  the  clerk  that  these  papers 
were  the  evidence  upon  which  the  judgment  was  founded,  can- 
not be  received  as  a  paii;  of  the  record.  His  certificate  to  that 
eftect  can  have  no  more  effect  than  that  of  any  other  individual. 
He  can  certify  that  such  records  exist  in  his  oflice,  but  not  what 
use  was  made  of  them.  That  ought  to  have  been  shown  by 
the  record ;  and  it  was  the  duty  of  the  party  wishing  to  avail 
himself  of  the  fact  to  have  made  it  a  part  of  the  record^  Can- 
vingham  v.  Mitchell,  supra,  and  Preston  v.  The  Auditor,  1  Call, 
471. 

They  are  no  part  of  the  record,  the  clerk's  certificate  that 
they  were  read  and  filed  cannot  be  received  as  evidence  of  that 
fact ;  for  the  appellate  court  can  never  know  what  took  place  at 
the  trial  by  the  clerk's  certificate,  that  is  not  within  his  province. 

The  evidence  produced  upon  the  trial  can  only  be  known  by 
its  being  spread  upon  the  record  by  bill  of  exceptions,  or  by 
the  certificate  of  the  judge  himself.  The  very  object  of  the 
institution  of  bills  of  exceptions,  was  to  enable  the  party  to 
spread  upon  the  record  the  matters  that  occurred  at  the  trial; 
the  improper  evidence  introduced,  the  instructions  asked,  the 
opinions  given,  and  other  matters  of  which  the  party  could  not 
otherwise  avail  himself  in  an  appellate  court.  2  Bac.  Abr.  527; 
2  Inst.  426.  Unless  this  is  done,  the  court  sees  nothing  but 
the  process,  the  pleadings,  the  verdict  and  the  judgment  (or  the 
judgment  when  the  jury  was  waived  by  the  parties).  The  cer- 
tificate of  counsel  aftbrds  no  evidence  of  opinions  expressed,  or 
evidence  given,  nor  the  certificate  of  the  clerk  of  the  papers 
produced  before  the  jury,  or  the  depositions  read  in  the  cause. 
Boicyer  v.  Chestnut,  4  Leigh,  1.     Opinion  of  Tucker,  P. 

Mr.  Minor  says,  as  to  bills  of  exceptions :  The  record  proper, 
is  notliing  but  the  formal  allegations  or  pleadings  on  either 
side,  the  issue,  the  impaneling  of  a  jury,  the  verdict  and  the 
Vol.  lxxx — 75 
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judgment,  the  mere  lifeless  skeleton  as  it  were  of  the  cause. 
The  occurrences  in  court  during  the  trial,  all  that  impart  life, 
animation  and  interest  to  the  proceedings,  are  unnoticed.  Ko 
vestige  remains  of  the  examination  of  the  witnesses,  the  in- 
structions and  opinions  of  the  court,  or  the  hehavior  of  the 
jury.  But  either  party  may  catch  these  incidents  "  living  as 
they  arise,"  and  fix  them  in  tlie  record,  so  that  they  may  be 
perused  on  review  by  an  appellate  court  (which  can  never  look 
outside  of  the  record  for  the  history  of  the  ca^e) ;  and  if  any 
error  appears  in  the  course  of  the  proceedings  that  court  may 
reverse  the  judgment,  and  take  the  steps  necessary  to  correct 
the  wrong  done.     4  Min.  Inst.  742. 

All  this  is  clear,  both  upon  reason  and  authority. 

Let  us  now  proceed  to  consider  the  errors  assigned  upon  the 
face  of  the  record  itself 

1st.  That  the  plaintiffs'  declaration  contains  no  allegation 
that  any  part  of  the  price  agreed  to  be  paid  for  the  building 
remained  unpaid  and  was  due  from  the  owner  to  the  general 
contractor  at  the  time  the  notice  mentioned  in  the  declaration 
was  given. 

2nd.  That  the  notice  required  by  the  statute  should  be  given 
at  the  time  the  materials  were  furnished,  or  certainly  in  a  rear 
sonable  time  thereafter;  but  the  declaration  merely  states  that 
notice  was  given  before  the  building  was  completed,  or  the 
work  thereon  otherwise  terminated,  which  is  insufficient;  while 
the  statute  provides  that  the  affidavit  stating  the  amount  due  to 
the  sub-contractor  and  remaining  unpaid,  may  be  given  at  any 
time  within  twenty  days  aft;er  the  building  is  completed  or  the 
work  thereon  otherwise  terminated,  it  does  not  so  provide  with 
regard  to  the  notice,  but  the  evident  intention  of  the  statute 
is,  that  notice  shall  be  given  as  soon  as  the  materials  are  fur- 
nished. 

3d.  There  is  no  liability  on  the  owner  to  claims  of  sub-con- 
tractor until  after  the  building  is  completed,  or  the  work 
thereon  otherwise  terminated,  for  no  liability  arises  until  the 
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affidavit  required  by  the  5th  section  is  furnished,  which,  under 
said  section,  is  required  to  be  given  "  within  twenty  days  after 
such  building  or  other  improvement  is  completed,  or  the  work 
thereon  other\\'ise  terminated,"  and  that  the  affidavit  in  this 
case  is  alleged  to  have  been  given  at  the  same  time  as  the  no- 
tice, to  wit:  before  the  building  was  completed,  or  the  work 
thereon  otherwise  terminated. 

As  to  these  assignments  it  may  be  observed,  that  the  decla- 
ration was  not  demurred  to  in  the  circ4iit  court. 

These  are  alleged  defects  in  the  declaration.  K  they  be  such, 
why  could  they  not  have  been  availed  of  by  demurrer  ?  If  so, 
can  they  constitute  ground  for  the  reversal  of  the  judgment  in 
this  court? 

The  statute  proWdes  that  no  judgment  shall  be  reversed  on 
appeal  for  any  defect,  imperfection  or  omission  in  the  plead- 
ings, which  could  not  be  regarded  on  demurrer,  or  for  any 
other  defect  which  might  have  been  taken  advantage  of  on  a 
demurrer,  but  was  not  so  taken  advantage  of.  Code  1873,  ch. 
177,  sec.  3.  The  statute  is  held  to  cure  a  defective  statement 
of  a  cause  of  action.  The  cause  of  action  set  forth  in  the  dec- 
laration, arises  under  the  pro\'isions  of  chapter  115  of  the  Code, 
section  5,  as  amended  in.  the  Acts  of  1874-5,  and  section  6  of 
said  chapter  The  statute  would  not  validate  a  declaration 
which  did  not  state  any  cause  of  action  at  all ;  it  cures  the  error 
in  a  declaration  which  defectively  states  a  good  cause  of  action. 
4  Min.  Inst,  766;  Laughlin  v.  Flood,  3  Munf.,  273;  Boyle's 
admW  V.  Overby,  11  Gratt.  202. 

This  statute  controls  and  limits  the  powers  of  this  court  in 
revieAiN'ing  errors  alleged  to  exist,  or  appearing  upon  the  face  of 
the  record.  K  the  error  was  not  excepted  to  in  the  mode  pre- 
scribed by  law,  in  the  lower  court,  the  judgment  cannot  be  re- 
versed in  this  court  on  account  of  such  error. 

These  alleged  errors  not  having^  been  noticed  or  objected  to 
in  the  court  below  by  demurrer,  the  objection  comes  too  late  in 
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this  court.  And  while  we  might  well  rest  our  views  upon  the 
foregoing,  it  may  not  be  amiss  to  say,  that  it  i§  not  in  this  case 
necessary  to  rest  our  decision  solely  upon  that  ground. 

As  to  the  first  assignment  of  error:  There  is  no  such  require- 
ment in  the  statute;  and  while  it  might  be  matter  of  defence 
depending  upon  evidence  in  some  eases  which  might  arise,  it 
cannot  be  said  to  be  an  essential  allegation  in  the  statement  of 
a  ca^e  under  the  statute. 

As  to  the  second  assignment  of  error,'  such  a  construction 
could  not  be  given  to  the  statute  without  adding  words  not  in 
the  law.  The  5th  section  provides  for  notice,  and  for  affidavit 
within  twenty  days  after  the  building  is  completed.  The  5th 
section  of  chapter  115  of  the  Code  provides  for  notice  of  the 
prokible  value  of  the  labor  to  be  performed,  or  materials  to  ht 
furnished.  But  the  law  a^  amended  omits  the  words  ''proba- 
ble "  and  the  words  to  he  before  the  words  performed  and  fur- 
nished, as  regards  respectively  the  labor  and  the  materials. 

The  amendment  excludes  the  idea  of  notice  in  anticipation 
of  either,  and  avoids  any  conjectured  estimate,  but  provides 
for  notice  only  of  what  has  been  done  in  either  regard,  and  for 
affidavit  within  twenty  days  after  the  building  has  been  com- 
pleted, when  the  laboi'  has  been  performed^  and  the  material  fur- 
nished^ the  notice  may  be  given,  and  the  affidavit  furnished  at 
any  time  within  twenty  days  after  the  building  has  been  com- 
pleted; this  is  the  limitation  provided  by  the  law;  there  is  no 
other.  When  the  labor  has  been  performed,  and  the  materials 
furnished,  there  is  nothing  in  the  statute  which  requires  the 
sub-contractor  to  wait  until  other  work  on  the  building,  with 
Avhich  he  ha8  no  concern  it  may  be,  is  ]>erformed,  before  he 
gives  his  notice ;  under  the  former  law,  he  might  have  been 
held  to  the  obligation  to  give  the  notice  in  anticipation  of  his 
labor  and  his  delivery  of  materials,  but  under  the  amended  law 
as  it  now  stands,  no  such  inference  can  be  drawn,  and  if  he  fol- 
lows the  requirements  of  the  statute,  he  is  entitled  to  his  action 
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against  the  owner  of  the  building,  on  which  he  has  performed 
labor,  or  for  which  he  has  furnished  materials. 

This  sufficiently  disposes  of  the  third  and  last  assignment  of 
error,  as  well  as  of  the  second.  There  is  no  error  in  the  record 
for  which  the  judgment  of  the  circuit  court  should  be  reversed, 
and  the  same  must  be  affirmed  in  each  case. 


Judgments  affirmed. 
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Webster  v.  The  Commonwealth. 
June  25th,  1885. 

Criminal  Proceedings  —  House-breaking  —  Indictment^  Ownership  of 
house. — An  indictment  charging  that  "the  prisoner,  on,  &c.,  a  certain 
mill-house  not  adjoining  to  or  occupied  with  the  dweUing-house  of  F.*' 
&c.,  sufficiently  alleges  the  ownership  of  the  mill-house  to  be  in  F., 
and  is  sufficient  in  law. 

Error  to  jiulgniont  of  county  court  of  Hanover  count}',  ren- 
dered 15th  April,  1885,  in  the  case  of  the  Commonwealth 
against  Ma^on  Wehster. 

Opinion  states  the  case. 

SandSy  Leake  and  Carter,  for  prisoner. 

Attorney- General,  F.  S,  Blair,  for  the  commonwealth. 

Fauntleroy,  J.,  delivered  the  opinion  of  the  court. 

Webster,  the  plaintift'  in  error,  was  indicted,  tried,  con\icted, 
and  sentenced  to  a  term  of  two  years  in  the  penitentiary,  for  a 
felony,  in  breaking  and  entering,  with  felonious  intent,  a  cer- 
tain mill-house,  &c. 

He  pleaded  not  guilty,  and  entered  a  general  demurrer  to  the 
indictment.  The  court  overruled  the  demurrer,  and  the  jury 
found  him  guilty.     Thereupon,  the  accused  moved  the  court  to 
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set  aside  the  verdict  and  grant  him  a  new  trial,  on  the  ground 
that  the  verdict  is  contrary  to  the  law  and  the  evidence;  which 
motion  the  court  overruled,  and  pronounced  judgment  and  sen- 
tence. Application  for  a  writ  of  error  was  made  to  and  refused 
by  the  judge  of  the  circuit  court  of  Hanover;  but  the  writ  of 
error  was  awarded  by  one  of  the  judges  of  this  court 

The  error  assigned,  is  the  overruling  by  the  county  court  of 
the  demurrer  to  the  indictment;  and  the  ground  of  the  de- 
murrer is  the  failure  or  omission  to  state  in  the  indictment,  with 
clearness  and  certainty,  the  ownership  of  the  mill-house  therein 
charged  to  have  been  broken  open. 

The  language  of  the  indictment  is,  that  "  Mason  Webster, 
on  the  day  of  ,  in  the  year  one  thousand  eight  hun- 

dred and  eighty-five,  at  the  said  county,  and  within  the  juris- 
diction of  the  said  county  court  of  the  county  of  Hanover,  a 
certain  mill-house  not  adjoining  to  or  occupied  with  the  dwell- 
ing-house of  Frances  Edmonia  Newman,  William  C.  Xewman 
and  Edmimd  W.  Newman,  there  situate,  in  the  night  time,  fe- 
loniously did  break  and  enter,  with  intent  the  goods  and  chat^ 
tels  of  the  said  Frances  Edmonia  Newman,"  &c. 

We  think  that  this  language  suflSciently  charges  the  owner- 
skip  of  the  mill-house  broken  open  and  entered  to  be  in  the 
three  Newmans  specified.  Certainly  the  language  embodies 
the  statement,  and  the  only  defect  is  the  omission  of  two  points 
of  punctuation,  one  after  the  word  mill-house^  and  the  other  after 
the  word  dwdUng-hotisej  which  any  intelligent  reader  can  supply, 
as,  indeed,  is  now  an  imposed  necessity  in  almost  every  written 
or  printed  production.  The  words  of  the  indictment,  taken  all 
together,  and  supplied  with  obvious  and  proper  punctuation  at 
the  beginning  and  the  end  of  the  parenthesis — "  not  adjoining 
to  or  occupied  with  the  dwelling-house " — charge,  with  clear- 
ness and  certainty,  the  ownership  of  the  mill-house.  Mala 
grammatica  nan  vitiat.  (See  the  indictment  in  Speers'  Case^  17 
Gratt  670.) 
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We  concur  with  the  judge  of  the  circuit  court  of  Hanover 
in  refusal  of  the  writ  of  error  to  the  judgment  of  the  county 
court  of  Hanover,  and  the  said  judgment  of  the  county  court 
be  affirmed. 


Judgment  affirmed. 
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Stuart,  Palmer  &  Co.  v.  Hendricks  &  als. 
June  25th,  1885. 

Chancery  Practice— Ifeporl  of  Cammissioner,—The  principle  is  well 
established,  that  when  a  question  of  fact  is  referred  to  a  commissioner, 
depending  upon  the  testimony  of  witnesses  conflicting  in  their  state- 
ments and  differing  in  their  recollection,  the  court  must,  of  necessity, 
adopt  his  report,  unless  in  a  case  of  palpable  error  or  mistake.  Bow- 
ers V.  Bowers,  29  Gratt.  697. 

Appeal  from  decree  of  circuit  court  of  Russell  county,  en- 
tered August  18,  1882,  in  the  cause  of  W.  A.  Stuart,  G.  W. 
Palmer  and  Joseph  Jacques,  partners,  in  the  name  of  Stuart, 
Palmer  &  Co.,  complainants,  against  A.  L.  Hendricks  and  als., 
defendants. 

The  bill  was  filed  in  the  court  below  to  enforce  the  lien  of  a 
judgment  recovered  by  the  plaintiffs,  and  amounting  originally 
to  the  sum  of  $1400.  The  bill  admits  that  various  payments 
have  been  made  on  the  judgment,  but  alleges  that  a  balance  of 
$500,  or  more,  is  yet  due  and  unpaid.  This  allegation  the  an- 
swers deny;  and  upon  the  issue  thus  made,  the  cause  was  refer- 
red to  a  commissioner  for  inquiry  and  report.  The  commis- 
sioner reported  a  balance  due  by  the  defendants  of  $313.25,  and 
along  with  his  report  he  returned  the  evidence  upon  which  it 
was  based.  The  plaintiffs  excepted  to  the  report,  but  the  ex- 
ceptions were  overruled,  and  a  decree  was  entered  in  their  favor 
for  the  balance  ascertained  by  the  commissioner.  From  this 
decree  they  obtained  an  appeal. 
YoL.  Lxxx — 76 
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Routh  ^  Stuart^  for  tlie  appellants. 

White  ^  Buehanan^  for  the  appellees. 

Lewis,  P.,  delivered  the  opinion  of  the  court. 

The  sole  question  is,  whether  the  defendants  are  entitled  to  a 
credit  of  $500,  whicli  they  claim  to  have  paid  in  the  spring  or 
fall  of  1878.  Upon  this  point  the  evidence  is  conflicting,  but 
preponderates  on  the  side  of  the  defendants.  The  principal 
debtor,  J.  J.  Dickenson,  testifies,  that  in  a  conversation  with  J. 
F.  McElhene}%  the  plaintitts'  attorney,  in  the  spring  or  fall  of 
1878,  the  latter  said  to  him:  "Give  me  $500,  and  if  on  settle- 
ment it  overpays  the  judgment,  I  will  return  you  the  excess;'' 
and  thereupon,  he  says  he  paid  him  $500,  and  took  his  receipt, 
which  he  has  lost,  and  which  he  has  been  unable  to  find,  though 
diligent  search  has  been  made  for  it.  This  receii)t  he  thinks  he 
whowed  to  the  defendant,  J.  H.  Dickenson,  and  the  latter  testi- 
fies that  his  impression  is,  that  among  the  receipts  showed  him 
was  one  for  $500,  paid  on  the  plaintifts'  judgment.  lie  also  tes- 
tifies, that  on  more  than  one  occasion,  McElheney  assured  him 
that  the  judgment  had  been  settled.  And  the  witness,  W.  H. 
Burns,  testifies,  that  since  the  institution  of  the  present  suit, 
MeElheney  informed  him  that  the  judgment  had  been  settled,  or 
nearly  so.  On  the  other  hand,  McElheney  testifies,  that  in  his 
conversation  with  J.  H.  Dickenson,  he  did  not  mean  to  say  that 
the  judgment  had  been  paid,  but  that  he  had  agreed  to  look  for 
payment  to  J.  J.  Dickenson.  He  also  testifies,  that  he  does  not 
remember  to  have  received  from  the  latter  a  payment  of  $500 
on  the  judgment,  nor  does  he  believe  that  any  such  payment 
was  ever  made.  He  gives  a  list  of  the  credits,  and  their  respec- 
tive amounts  to  which  he  thinks  the  defendants  are  entitled,  as 
disclosed  by  an  examination  of  his  books,  but  admits  that  one 
of  his  books  is  lost,  and  w^as  probably  destroyed  by  fire.  He  is 
positive,  however,  that  he  paid  every  dollar  he  received  on  the 
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judgment  to  one  of  the  plaintiffs,  W.  A.  Stuart;  and  the  latter 
testifies,  that  he  received  from  McElheney  no  such  payment  as 
that  upon  which  the  defendants  rely.  In  this  state  of  the  proofs, 
the  commissioner  allowed  the  defendants  the  credit  in  question, 
and  his  action  was  confirmed  by  the  decree  complained  of. 

The  case  was  thus  materially  strengthened  for  the  defendants. 
For  the  principle  is  well  established,  as  declared  by  this  court 
in  a  recent  case,  that  "  when  a  question  of  fact  is  referred  to  a 
commissioner,  depending  upon  the  testimony  of  witnesses,  con* 
flicting  in  their  statements  and  differing  in  their  recollection, 
the  court  must,  of  necessity,  adopt  his  report,  unless  in  a  case 
of  palpable  error  or  mistake."  Boivers^  adm'r  v.  Bowers^  29 
Gratt.  697.  And  the  reason  is  obvious:  "The  commissioner  is 
confronted  with  the  witnesses;  he  sees  their  deportment,  their 
manner  of  testifying,  their  capacity  for  recalling  past  occur- 
rences, whereas  the  court,  which  only  sees  the  testimony  on 
paper,  is  denied  these  tests  of  accuracy  and  fidelity."  Idr,  2 
Daniel's  Chy.  PI.  &  Pr.  1299;  Adams'  Eq.  (5th  Amer.  ed.),  p. 
726,  note  2.     The  decree  is  afiirmed. 

Decree  affirmed. 
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LiTTERALL   V.   JaCKSON   &   ALS. 
June  25th,  1885. 

1.  Specific  Performance— i?^^t«/^j.— The  first  requisite  of  a  contract 

to  entitle  one  to  its  specific  performance  in  equity,  is  certainty  and  defi- 
niteness  in  its  terms.     Wright  v.  Packet,  22  Gratt.  370. 

2.  iDEU—Afarried  women^ Contracts^ Lands, —It  is  well  settled  that  a 

court  of  equity  will  not  decree  against  a  wife  performance  of  her  con- 
tract to  convey  her  lands ;  nor  against  wife  or  husband  performance 
of  his  or  their  contract  to  convey  her  lands. 
8.  I^ERSONAL  Representative — Powers, — An  administrator,  as  such,  is 
without  authority  to  make  sale  of  his  intestate's  real  estate. 

4.  Jurisdiction — County  courts, — County  courts  possessed  general  juris- 
diction concurrent  with  circuit  courts  until  the  enactment  of  sections  2 
and  3  of  chapter  124,  Code  1873,  except  as  to  sale  of  lands  of  persons 
under  disabilities. 

Appeal  from  decree  of  circuit  court  of  Wythe  county,  en- 
tered 11th  December,  1888,  in  a  cause  wherein  George  W.  Lit- 
terall,  the  appellant  here,  was  complainant,  and  George  W. 
Jackson  and  als.  were  defendants. 

Opinion  states  the  case. 

Bobert  Qvckett,  for  the  appellant. 

Janies  A.  Walker^  William  Terry  and  Jos.  W.  Caldwell,  for 
the  appellees. 

Richardson,  J.,  delivered  the  opinion  of  the  court. 
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This  18  a  triangular  contest  in  respect  to  the  ownership  of 
the  land  in  controversy,  it  being  so  much  of  the  2058-acre  sur- 
vey granted  by  the  commonwealth  to  D.  B.  Saunders,  on  the 
1st  day  of  February,  1851,  as  is  east  of  the  ''Low-Gap"  road 
in  the  county  of  Carroll.  All  of  said  2058-acre  survey  is  em- 
braced within  an  older,  larger  survey,  known  as  the  Ruston 
survey,  containing  240,000  acres,  and,  at  the  time  of  the  grant 
for  said  2058  acres,  owned  by  the  Wythe  Union  Lead  Mines 
Company. 

At  the  time  of  the  emanation  of  the  grant  to  D.  B.  Saunders 
for  said  2058  acres,  the  Lead  Mines  Company  had  been  and 
wa8  engaged  in  serious  litigation  involving  their  title  to  said 
Ruston  survey,  and  said  company  threatened  to  commence  liti- 
gation with  D.  B.  Saunders  in  respect  to  said  2058  acres.  But, 
to  prevent  vexatious  and  expensive  litigation,  the  Lead  Mines 
Company  entered  into  an  agreement  with  said  D,  B.  Saunders 
that  in  the  event  said  company  should,  in  the  then  pending  liti- 
gation, establish  their  title  to  said  "Ruston  survey,"  then  the 
said  company  should  relinquish  to  said  Saunders  the  said  2058 
acres,  embraced  in  said  "Ruston  survey,"  for  the  stipulated 
sum  of  $340,  to  be  paid  by  said  Saunders  to  said  company. 
Said  company  did  establish  its  title  to  said  "  Ruston  survey," 
but  D.  B.. Saunders  died  without  having  carried  the  agreement 
in  respect  to  said  2058  acres  into  eftect. 

D.  B.  Saunders  died  intestate,  leaving  a  widow  and  two  chil- 
dren, to  wit:  Martha  A.,  intermarried  with  S.  G.  Saunders, 
and  Mary,  who  intermarried  with  E.  T.  Osborne;  and  said  S. 
G.  Saunders  administered  upon  the  estate  of  the  decedent. 
After  his  qualification  as  administrator,  S.  G.  Saunders,  being 
advised  of  the  understanding  and  agreement  between  the  Lead 
Mines  Company  and  his  intestate  (the  said  company  agreeing 
to  and  acquiescing  therein),  executed  his  individual  bond,  with 
E.  T.  Osborne  as  surety,  to  said  Lead  Mines  Company,  or  its 
authorized  agents,  for  the  sum  of  $340;  which  bond  was  dated 
the  11th  day  of  June,  1866,  and  was  made  payable  one  day 
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after  date,  with  interest.  It  is  conceded  that  tlie  only  object  in 
giving  this  bond  was  to  complete  the  contract  or  agreement 
between  said  Lead  Mines  Company  and  I).  B.  Saunders,  in  the 
lifetime  of  the  latter,  and  thus  to  secure  to  the  heirs  at  law  and 
distributees  of  said  1).  B.  Saunders  a  clear  and  undisputed  title 
to  said  2058  acres  granted  a^^  aforesaid  to  said  Saunders,  but 
included  in  the  long  prior  ''Ruston  survey"  owned  by  said 
Lead  Mines  Company. 

On  the  same  day  on  which  S.  G.  Saunders  completed  said 
contract  of  his  intestate  as  to  said  2058  acres,  said  Lead  Mines 
Company,  by  its  attorney  in  fact,  Joseph  J.  Graham,  conveyed 
said  2058-acre  survey  to  Martha  A.  Saunders  and  Mary  S.  Os- 
borne, the  heirs  at  law  of  said  D.  B.  Saunders,  the  deed  reserv- 
ing a  lien  for  the  purchase  money. 

On  the  25th  day  of  April,  1866,  after  the  appointment  and 
qualification  as  administrator  of  D.  B.  Saunders,  but  before  his 
completion  of  the  said  contract  with  the  Lead  Mines  Company, 
S.  G.  Saunders,  as  administrator  of  D.  B.  Saunders,  executed 
and  delivered  to  Lewis  Litterall,  Jr.,  the  following  paper: 

*^I  have,  as  administrator  of  D.  B.  Saunders,  deceased,  this 
day  bargained  and  sold  to  said  Lewis  Litterall,  Jr.,  all  that  part 
of  a  tract  of  land  belonging  to  the  said  1).  B.  Saunders,  now 
occupied  by  Robert  J^orter,  in  Carroll  county,  and  lying  east  of 
the  Low-Gap  road,  for  the  gross  sum  of  one  hundred  dollars ; 
thirty  dollars  paid  down,  and  the  balance  when  a  deed  is  made- 
The  said  Litterall  accepts  Robert  Porter  as  his  tenant.  Said 
Litterall  is  to  pay  taxes  on  the  land  from  this  date.  Also  a 
quantity  of  land  lying  west  of  the  Low-Gap,  and  on  the  Yel- 
low branch,  between  Loyd  James  and  Lewis'  land,  at  fifty  cents 
per  acre.     Said  Litterall  is  to  as  nmch  as  200  acres  at 

that  price;  but  said  Litterall  has  this  day  paid  ten  dollars 

on  ,  and  is  to  have  until  25th  December,  1866,  to  deter- 

mine how  will  takes  it,     which  time  he  will  pay  for  what 

the  takes.     Witness  my  hand  and        25th  day  of  April,  1866." 
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This  paper  was  signed  by  S.  G.  Saunders  as  administrator. 

For  the  specific  execution  of  this  contract,  the  appellant,  Geo. 
W.  Litterall,  filed  his  bill  in  the  circuit  court  of  Carroll  county 
in  June,  1881.  Wliether  said  contract  is  a  proper  one  for  spe- 
cific execution  by  a  court  of  equity,  is  the  fii'st  (question  to  be 
determined  by  this  court.  But,  before  entering  upon  that  en- 
quiry, it  is  necessary  to  call  attention  (1)  to  how  the  appellant 
claims  the  right  to  enforce  this  contract  in  his  favor;  and  (2) 
to  the  chancery  suit  of  Saunders  v.  Saunders,  commenced  in 
the  county  court  of  Wythe  count}',  in  1870,  and  finally  moved 
to  and  determined  in  the  circuit  court  of  said  county. 

First,  then,  as  to  the  claim  of  the  appellant,  Geo.  W.  Litter- 
all.  Lewis  Litterall,  Jr.,  with  whom  said  Saunders  as  adminis- 
istrator  made  said  contract,  or  rather  the  paper  purporting  to 
be  a  contract,  after  taking  and  holding  possession  thereunder, 
of  the  land  in  controversy,  and  holding  same  for  a  considerable 
time,  removed  to  one  of  the  western  states,  where,  in  the  year 
,  he  died  intestate,  unmarried  and  childless;  and  whatever 
claim  he  had,  passed  by  inheritance  to  his  father,  Lewis  Litter- 
all, Sr.,  who  lived  in  the  neighborhood  of  this  land,  in  the 
county  of  Carroll.  Lewis  Litterall,  Sr.,  in  1873,  in  professed 
obedience  to  a  request  to  that  end  made  by  Lewis  Litterall,  Jr., 
before  he  left  Virginia,  conveyed  the  land  to  his  son,  Clark  Lit- 
terall, who,  by  deed  of  date  May  12th,  1876,  for  the  considera- 
tion therein  named,  conveyed  the  same  to  the  appellant,  Geo. 
W.  Litterall,  who  claims  the  right  to  have  the  same  specifically 
executed.  Prior  to  the  conveyance  from  Lewis  Litterall,  Sr., 
to  Clark  Litterall,  and  irom  the  latter  to  the  appellant,  to-wit, 
on  the  18th  day  of  May,  1870,  said  S.  G.  Saunders  and  Martha 
A.,  his  wife,  who  was  one  of  the  heirs  at  law  of  D.  B.  Saun- 
ders, filed  their  bill  in  the  count}'  court  of  Wythe  county, 
against  Jane  Saunders,  the  widow  of  D.  B.  Saunders,  and  E.  T. 
Osborne  and  Mary,  his  wife,  the  latter  being  the  other  child  and 
heir  at  law  of  D.  B.  Saunders.  The  bill  set  forth  the  death  of  D. 
B.  Saunders,  and  the  administration  upon  his  estate  by  said  S. 
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G.  Saunders;  and  alleged  that  the  personal  estate  of  the  deceased 
was  inadequate  to  discharge  the  indebtedness  of  the  estate ; 
that  the  intestate  died  seized  and  possessed  of  several  tracts  or 
parcels  of  land,  among  them  the  said  tract  of  2058  acres;  that 
it  would  be  necessary  to  sell  the  land  and  pay  the  debts  in  order 
to  a  just  and  fair  distribution  of  any  residuum  between  the  heirs 
at  law  and  distributees;  and  that  the  widow  and  all  parties  in 
interest  acquiesced  in  the  object  of  the  suit  as  set  forth  in  the 
bill.  And  the  bill  in  furtherance  of  the  objects  in  view,  asked 
for  a  settlement  6f  the  administration  accounts  of  said  S.  G. 
Saunders. 

Jane  Saunders,  the  widow,  and  E.  T.  Osborne  and  Mary,  hit* 
wife,  jointly  and  separately  answered  the  bill,  admitting  as  true 
the  statements  therein  contained,  and  the  necessity  of  the  sale 
of  the  lands  for  the  payment  of  debts  and  for  a  fair  distribution 
of  the  rcvsidue.  Such  proceedings  were  had  in  this  suit  of 
Saunders  ?*.  Saunders,  that  on  the  17th  day  of  March,  1870,  a 
decree  was  entered  therein,  among  other  things,  enumerating 
the  several  tracts  of  land  of  which  1).  B.  Saunders  died  seized, 
declaring  the  necessity  of  a  sale  of  the  several  tracts  of  land, 
(among  them  the  2058  acres),  and  directing  its  special  commis- 
sioner, Wm.  Terry,  to  make  sale  of  all  of  said  lands  and  to 
report  to  court.  There  is  in  this  decree  no  reservation  or  ex- 
ception from  the  sfile  ordered  of  any  portion  of  the  2058-aere 
tract.  In  obedience  U)  said  decree,  said  commissioner,  on  the 
13th  day  of  June,  1870,  made  sale  of  the  lands,  and  the  appel- 
lee, Jackson,  became  the  purchaser  of  the  2058-acre  tract,  at 
$455,  which  w  as  reported  to  court,  the  commissioner  saying  in 
his  report,  in  connection  with  this  tract:  ''There  beiiiir  an  esti- 
mate there  was  a  good  title  for  only  s<»!ue  twelve  or  fourteen 
hundred  acres  in  said  tract,  by  reason  of  prior  sales,"  etc. 
This  is  the  first  intimation  from  any  source,  of  any  adverse 
claim,  by  any  one,  to  any  portion  of  the  2058-acre  tract.  Com- 
missioner Terry's  report  of  sales,  on  being  returned,  was  con- 
finned  by  a  decree  rendered  on  the  11th  day  of  October,  1870, 
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except  as  to  the  sale  of  the  2058-acre  tract,  which  the  court  re- 
served for  further  consideration.  In  this  attitude  of  the  suit  of 
Saunders  i\  Saunders,  Geo.  Jackson,  the  purcliaser  of  the  2058- 
acre  tract,  and  the  appellee  here,  filed  his  cross-bill  therein,  set^ 
ting  forth  the  agreement  between  the  Lead  Mines  Company 
and  D.  B.  Saunders,  in  the  lifetime  of  the  latter;  the  death  of 
said  Saunders  before  that  agreement  was  carried  into  effect ; 
the  execution  of  said  bond  by  S.  6.  Saunders  and  L.  T.  Os- 
borne to  complete  the  agreement  and  quiet  the  title  to  said 
land;  the  conveyance  of  same  by  said  company  to  the  heirs  of 
D.  B.  Saunders,  with  reservation  of  a  lien  for  the  purchase 
money;  that  he  had  become  the  transferee  and  owner  of  the 
bond  for  said  purchase  money,  executed  by  said  Saunders  and 
Osborne  to  said  Lead  Mines  Company  or  its  agents,  and  claimed 
to  set  off  the  same,  vntYi  the  interest  accrued  thereon,  against 
his  purchase  money  price  at  which  he  bought  said  land  at  the 
sale  made  by  Commissioner  Terry ;  that  he  had  paid  to  said 
commissioner  a  sum  named,  which  together  with  said  bond  ex- 
ecuted by  Saunders  and  Osborne,  as  aforesaid,  was  equal  to  the 
purchase  price  at  which  he  bought  said  2058-acre  tract,  and  in- 
sisted that  he  was  entitled  to  a  deed  for  same.  To  this  cross- 
bill the  widow  and  heirs  of  D.  B.  Saunders  were  made  parties 
defendant,  including  the  said  S.  G.  Saunders  and  E.  T.  Osborne, 
the  husbands  of  said  two  daughters  and  heirs  at  law. 

Said  defendants  filed  their  joint  and  several  answers,  admit- 
ting the  general  statements  of  the  cross-bill,  and  submitting  to 
the  court  whether  Geo.  Jackson  was  entitled  to  a  deed  for  said 
2058-acre  tract  of  land,  by  reason  of  his  having  discharged  to 
the  Lead  Mines  Company  said  incumbrance,  and  whether  he 
was  entitled  to  a  credit  for  the  fiill  amount  of  the  said  note, 
principal  and  interest,  against  the  amount  of  his  purchase  mo- 
ney for  said  tract  of  land. 

On  the  19th  of  Xovember,  1870,  the  cause  was  again  heard 
upon  the  papers  formerly  read,  the  cross-bill  and  the  answers  of 
the  defendants  thereto,  when  a  decree  was  pronounced  ascer- 
VOL.  LXXX — 77 
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tainiiig  that  the  amount  of  the  note  executed  by  S.  G.  Saunders 
and  E.  T.  Osborne,  with  the  interest  thereon,  which  had  been 
paid  oiF  and  discharged  by  Geo.  Jackson,  constituted  a  valid 
incumbrance  on  said  land,  and  that  said  Jackson  was  to  that 
extent  entitled  to  an  offset  against  his  purchase  money,  and  that 
with  the  amount  thereof  the  said  Jackson  had  paid  to  said  com- 
missioner an  amount  equal  to  his  purchase  money  for  said  land; 
and  said  decree  confirmed  to  said  Jackson  his  purchase  of  said 
2058-acre  tract,  and  appointed  Wm.  Terry  a  special  commis- 
sioner for  the  purpose,  and  directed  him  to  make  a  deed  for 
same,  *'  with  proper  reservation  of  the  rights  of  purchasers  of 
portions  of  said  tract."  In  conformity  to  said  decree.  Commis- 
sioner Terry,  by  deed  dated  5th  day  of  December,  1870,  con- 
veyed said  land  to  Geo.  Jackson,  the  deed  describing  same  n» 
^'  containing  2058  acres,  more  or  less,  being  the  same  land  that 
was  patented  by  the  commonwealth  of  Virginia  to  D.  B.  Saun- 
ders, by  patent  bearing  date  1st  day  of  February,  1851;"  the 
deed  further  reciting:  "But  it  is  understood,  there  are  within 
the  boundaries  called  for  by  said  patent  some  eight  hundred 
acres,  more  or  less,  in  sundry  small  tracts  or  parcels,  sold  and 
•conveyed  by  said  D.  B.  Saunders  in  his  lifetime,  which  are  not 
intended  to  be  embraced  in  this  conveyance,  but  only  such  in- 
terest as  said  Saunders  died  seized  and  possessed  of."  Thus 
arose  the  claim  of  the  appellee,  Jackson,  to  the  land  in  con- 
troversy. 

Later,  to-wit:  in  April,  1881,  in  an  action  of  ejectment, 
brought  in  the  circuit  court  of  Carroll  county,  by  the  appellee, 
Jackson,  against  the  appellant,  Geo.  AV.  Litterall,  a  judgment 
was  recovered  by  said  Jackson  against  said  Litterall  for  the  land 
in  controversy.  Thereupon,  said  Litterall  filed  his  bill  in  the 
circuit  court  of  Carroll  county,  against  said  Geo.  Jackson,  S.  G. 
Saunders,  in  his  own  right,  and  as  administrator  of  D.  B.  Saun- 
ders, dec'd,  and  Martha  Saunders  his  wife,  E.  T.  Osborne,  and 
Mary  his  wife,  and  E.  Marshall,  sheriff  of  Carroll  county;  and 
after  setting  out  substantially  the  facts  hereinbefore  narrated  in 
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connection  with  said  2058-acre  sun^ey,  the  sale  of  that  portion 
thereof  in  controversy  by  the  administrator  of  T).  B.  Saun- 
ders to  Lewis  Litterall,  Jr.,  the  death  of  said  Lewis  Litterall, 
and  inheritance  from  him  by  Lewis  Litterall,  Sr.,  the  father, 
and  the  conveyance  by  him  to  Clark  Litterall,  and  by  the  latter 
to  Geo.  W.  Litterall,  prays  for  a  specific  execution  of  said  al- 
leged contract,  hereinbefore  set  out,  and  for  a  restraining  order, 
which  was  granted,  enjoining  the  said  Jackson  and  others  from 
the  enforcement  of  the  judgment  in  said  action  of  ejectment 
until  the  further  order  of  the  court. 

Geo.  Jackson  answered  this  bill  of  Geo.  W,  Litterall,  utterly 
denying  the  claim  set  forth  therein;  denied  that  he  only  pur- 
chased the  land  west  of  the  "  Low-Gap  road,"  as  alleged ;  and 
says  that  he  purchased  under  the  decree  of  the  county  court  of 
W\i;he,  in  the  suit  of  Saunders  r.  Saunders,  as  shown  by  his 
deed  from  Conmiissioner  Terry,  all  the  interest  of  T).  B.  Saun- 
ders' estate  in  the  2058-acre  tract;  and  that  he  made  said  pur- 
chase, paid  the  purchase  money,  and  obtained  his  deed,  without 
any  notice  whatever  of  the  claim  of  Geo.  W.  Litterall,  or  any 
notice  of  the  alleged  contract  under  which  said  Litterall  asserts 
bis  claim.  And  the  said  respondent  in  his  answer  denies  that 
S.  G.  Saunders  had  any  interest  in  or  authority  to  sell  the  land 
in  controversy;  and  insists  that  the  alleged  contract,  relied  on 
by  complainant,  is  utterly  void  and  worthless,  as  regards  the 
respondent,  not  only  because  made  w^ithout  authority,  but  be- 
cause nev^er  recorded,  and  because  respondent  had  no  notice 
thereof  when  he  purchased.  Respondent  also  denies  that  D.  B. 
Saunders,  in  his  lifetime,  ever  sold  any  portion  of  the  2068-acre 
tract,  and  says  the  whole  of  it  descended  to  his  heirs,  subject 
only  to  the  lien  of  the  Lead  Mines  Company.  There  are  nu- 
merous other  denials  in  respondent's  answer  of  statements  in 
appellant's  bill,  which  need  not  be  referred  to  here.  Such  is 
the  claim  asserted  by  the  heirs  of  D.  B.  Saunders. 

S.  G.  Saunders  and  wife,  and  E.  T.  Osborne  and  \\ife,  also 
answered,  jointly  and  severally,  the  said  bill  of  Geo.  AV.  Litter- 
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all,  and  in  resistance  of  this  claim  of  Litterall,  rely  upon  the 
facts  and  statements  contained  in  the  answer  of  Geo.  Jackson  : 
but,  departing  therefrom,  allege  tliat  at  the  sale  by  Wra.  Terry, 
conmiissioner,  of  the  2058-acre  tract,  which  was  purchased  by 
Geo.  Jackson,  there  was  an  express  reservation  or  exception  of 
the  land  in  controversy;  deny  the  validity  of  the  contract  un- 
der which  Geo.  W.  Litterall  claims,  and  insists  that  the  land  in 
controversy  belongs  to  the  heirs  of  D.  B.  Saundeivi,  subject  to 
the  debts  of  the  decedent.  These  parties  then  supplement 
their  answer  by  a  cross-bill  in  which,  after  a  lengthy  rehearsal 
of  the  facts  hereinbefore  set  out,  directly  assail  as  null  and  void 
all  the  proceedings  in  said  suit  of  Saundei*8  r.  Saunders,  includ- 
ing the  decree  therein,  under  which  the  2058-acre  tract,  includ- 
ing the  land  in  controversy,  \i'as  sold,  on  the  ground  that  said 
county  court  had  no  jurisdiction  to  sell  the  land  oi*  femes  covert^ 
as  in  this  case. 

In  the  meantime  the  cause  was  removed  to  the  circuit  court 
of  Wythe  county,  wherein  a  decree  was  pronounced  on  the 
11th  day  of  December,  1888,  overruling  the  demurrer  to  the 
cross-bill  of  Geo.  Jackson,  and  dismissing  the  bill  of  the  com- 
plainant, Litterall,  and  the  cross-bill  of  Saunders  and  others. 
From  that  decree  the  ca^e  is  here  on  appeal. 

In  the  first  place,  as  touching  the  claim  of  the  appellant  to 
be  entitled  to  specific  execution  of  the  contract  relied  on,  the 
enquir}^  is,  whether  the  contract  is  one,  the  specific  performance 
of  which  can  be  enforced  by  a  court  of  equity.  If  we  look  to 
the  contract  as  a  whole,  so  far  from  coming  up  to  the  requisites 
of  definiteness  and  certainty  in  all  its  terms,  it  is  obscure,  and, 
in  some  important  respects,  senseless.  It  first  seta  forth  with 
tolerable  certainty  a  sale  of  that  portion  of  the  2058-acre  tract 
east  of  the  "Low-Gap''  road  at  the  gross  sum  of  $100,  the  re- 
ceipt of  $30  of  which  is  acknowledged,  and  the  remainder  to 
be  paid  when  the  deed  is  made.  Then  comes  a  vague  and,  in 
fact,  unintelligible  intimation  of  the  sale  thereby  of  some  a<idi- 
tional  (fuantity  of  land  lying  west  of  the  "  Low  Gap," — not  the 
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^'  Low-Gap  road."  Whether  this,  whatever  its  quantity  or  lo- 
cality, is  adjoining  to  that  part  described  m  east  of  the  '*Low- 
Grap  road,"  or  is  a  part  of  the  2058-acre  survey,  or  part  of  the 
land  in  controversy,  it  is  impossible  to  determine  by  looking  to 
the  terms  of  the  contract,  or  by  reference  to  anything  shown 
satisfactorily  by  the  record.  If  we  confine  our  scrutiny  to  the 
first  part  of  the  contract  which  more  definitely  applies  to  that 
part  east  of  the  "Low-Gap  road,"  and  treat  it  as  the  land  in 
-controversy,  then  we  are  confronted  with  the  clear  preponder- 
ance of  testimony  to  the  effect  that  the  contract  (such  as  it  is) 
was  obtained  by  the  false  and  fraudulent  misrepresentations  of 
the  vendee  as  to  the  quantity  of  land,  of  which  the  supposed 
vendor  had  no  knowledge,  and  relied  upon  the  statements  of 
the  vendee,  who  had  information  upon  the  subject,  and  repre- 
sented the  boundary  to  contain  about  100,  or  at  the  utmost,  125 
acres,  when  by  actual  survey  it  contained  458  acres,  discovering 
w^hieh,  the  vendor  refused  to  convey,  and  did  not  receive  the 
balance  of  the  purchase  money,  and  that  in  fact,  the  contract 
was  forfeited,  and  in  effect,  abandoned  under  a  stipulation  un- 
der-written, at  the  time  on  the  same  piece  of  paper,  it  appear- 
ing that  said  stipulation  has  been  torn  Irom  the  contract,  and 
does  not  appear  with  the  contract  a«  exhibited  with  the  com- 
plainant's bill.  In  no  view  does  the  alleged  contract,  whether 
looked  at  by  itself  or  in  the  light  of  surrounding  circumstances, 
as  disclosed  by  the  testimony  of  witnesses,  come  up  to  the  stand- 
ard which  is  necessary  to  its  capability  of  specific  execution. 
See  Pir/g  v.  Oyi^der,  12  Leigh,  69;  Graham  v.  CM,  5  Munf.  396; 
Wnght  V.  Puekett,  22  Gratt.  374. 

But  over  and  above  all  this,  the  supposed  vendor  had  no  in- 
terest in  the  subject  at  the  time,  nor  any  right  to  make  the  al- 
leged sale.  The  contract,  on  its  face,  purports  to  be  a  sale  by 
S.  G.  Saunders,  administrator  of  I).  B.  Saunders;  the  language 
of  the, instrument  being:  "I  have,  as  administrator  of  D.  B. 
Saunders,  deceased,  this  day  bargained  and  sold  to  said  Lewis 
Litterall,  Jr.,  all  that  part  of  a  tract  of  land  belonging  to  said 
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D.  B.  Saunders";  and  he  signs  his  name  as  "administrator  of 
D.  B.  Saunders." 

It  cannot  be  necessary  at  this  day  to  cite  authorities  for  the 
proposition  that  an  administrator  cannot  sell  the  land  of  his  in- 
testate. At  the  time  of  the  contract  the  Lead  Mines  Company 
had  not  released  their  superior  title  to  the  heirs  of  D.  B.  Saun- 
ders, nor  had  S.  G.  Saunders  completed  the  contract  with  said 
company  agi'eed  upon  by  it  and  D.  B.  Saunders  in  his  lifetime, 
and  whatever  interest  I).  B.  Saunders  had  therein  had  passed 
by  descent  to  his  heirs  at  law,  who  were  married  women.  The 
well  settled  law  is,  that  a  court  of  equity  has  no  power  to  decree 
either  against  a  wnfe  performance  of  her  contract  to  convey  her 
land,  or  against  either  the  wife  or  the  husband  the  performance 
of  his  or  their  contract  to  convey  the  wife's  land.  See  Wafts  v. 
Kenny,  3  Leigh,  272;  Clark  v.  JRaines,  12  Gratt.  98.  We  are, 
therefore,  of  opinion,  that  the* court  did  not  err  in  overruling 
the  demurrer  to  the  appellee's  cross-bill,  and  in  dismissing  the 
bill  of  the  appellant. 

2d.  Did  the  court  below  err  in  dismissing  the  cross-bill  of 
Saunders  and  others?  We  think  not.  It  is  insisted,  however, 
that  the  county  court  was  without  jurisdiction,  and  that  all  the 
proceedings  in  the  case  of  Saundei*s  i\  Saunders,  wherein  the 
land  in  controversy  was  decreed  to  be  sold  and  was  sold  to  pay 
the  intestate's  debts,  and  for  the  distribution  of  the  residue 
among  those  entitled  thereto;  and  this  was  acquiesced  in  by  all 
parties  concerned.  It  is  true  that  mere  consent  cannot  confer 
jurisdiction,  where  it  does  not  exist;  but  in  this  and  like  cases 
the  county  court  then  had  jurisdiction;  in  fact,  the  county 
court  was  a  court  of  general  and  concurrent  jurisdiction  with 
the  circuit  court,  except  in  respect  to  suits  for  the  sale  or  parti- 
tion of  the  lands  of  infants,  or  for  the  sale  of  the  lands  of  in- 
sane persons,  as  to  which  the  law  gave  exclusive  jurisdiction  to 
tlie  circuit  courts.  See  1  E.  C.  p.  409,  §  16;  p.  417,  ch.  109,  § 
22;  Code  1873,  ch.  124,  §§  2  and  3. 

The  law  in  force  when  the  proceedings  in  Saunders  c.  Saun- 
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ders  were  had,  is  found  in  §  16  of  eh.  157,  Code  1860 ;  also,  in 
1.  R.  C.  p.  249,  eh.  71,  §  7;  and  reads:  "The  court  of  a  county 
or  corporation  shall  have  jurisdiction  to  hear  and  determine  all 
cases  at  law  or  in  chancery  within  such  county  or  corporation 
which  are  now  pending,  or  may  hereafter  be  brought  in  said 
court,"  except  certain  cases  therein  enumerated,  the  suit  in  ques- 
tion not  being  among  the  cases  excepted. 

The  suit  in  question  was  simply  a  suit  to  sell  lands  of  a  dece- 
dent, brought,  not  by  an  administrator,  but  by  some  of  the  heirs 
at  law  against  the  widow  and  other  distributees,  to  pay  the  debts 
of  the  estate  and  for  distribution,  in  which  all  parties  in  interest 
acquiesced.  Clearly  the  county  court  had  jurisdiction;  and  the 
court  below  did  not  therefore  err  in  dismissing  the  cross-bill  of 
Saunders  and  others.  This  statute  was  repealed  by  the  subse- 
quent act  limiting  the  jurisdiction  of  county  courts,  but  the  re- 
peal was  subsequent  to  the  proceedings  in  said  suit  had  in  the 
county  court. 

There  is  no  error  in  the  decree  appealed  from,  and  the  same 
must  be  affirmed,  with  costs  to  the  appellees. 

Decree  affirmed. 
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EoANOKE  City  v.  Berkowitz. 
June  27th,  im>. 

1.  Eminent  Domain — Municipal  corpo rations— Condemnation  of  land, — 

Report  of  commissioners  to  condemn  land  for  municipal  purposes  will 
not  be  quashed  on  the  ground  that  a  commissioner  appoiated,  at  the 
instance  of  the  municipality,  was  interested,  where  the  record  does  not 
show  that  the  municipality  was  igtioranl  that  he  was  interested  when  so 
appointed.  Ignorance  of  the  attorney  making  motion  for  the  appoint- 
ment, is'not  evidence  of  the  municipality's  ignorance  that  the  commis- 
sioner was  interested.  But  if  commissioner  was  interested  and  dis- 
qualified, and  municipality  was  ignorant,  report  will  not  be  quashed,  if 
record  shows  that  the  damages  assessed  are  not  excessive. 

2.  Idem — Interest  in  land  condemned. — Corporations  condemning  land  un- 

der Code  1873,  chapter  56,  section  1 1,  must  take  and  pay  for  the  fee- 
simple,  and  not  merely  an  easement,  except  it  be  a  turnpike  company. 

3.  Co^STiiUTioii^  Condemnation  of  fee-simple.— TYiis  statute  requiring  the 

condemnation  of  the  fee-simple  is  not  repugnant  to  the  constitution. 
And  if  it  was,  the  municipality  cannot  be  heard  to  deny  the  validity  of 
the  statute  under  which  it  has  chosen  to  proceed. 

4.  Municipal  Corporations — Damages — ^</i«a«^^.— Ordinance  to  which 

land-owner  refused  assent,  allowing  him  to  build  across  the  drain  to  be 
cut  through  land  proposed  to  be  condemned  for  the  purpose,  cannot  be 
considered  in  assessing  the  damages. 

Error  to  judgment  of  hustings  court  of  city  of  Roanoke,  ren- 
dered July  9th,  1884,  in  certain  proceedings  therein  had  for  the 
condemnation  of  certain  land  for  municipal  purposes,  wherein 
said  city  was  plaintiff,  and  W.  F.  Berkowitz  was  defendant 

The  record  shows  that  during  the  summer  of  1883,  said  city, 
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then  the  town  of  Roanoke,  by  its  council,  undertook,  for  sani- 
tary effects,  to  drain  a  portion  of  iU  area,  and  to  straighten  the 
coui*se  of  a  small  stream.  The  town  having  become  incorpo- 
rated as  the  city  of  Roanoke,  with  a  hustings  court,  at  the  June 
term,  1884,  of  said  court,  commissioners  were  appointed  to  con- 
demn the  land  of  said  Berkowitz  for  said  purpose,  and  to  assess 
the  damages.  These  commissioners  made  an  alternative  re- 
port: iirst,  that  if  the  city  should  be  required  to  condemn  the 
fee-simple  of  the  laud,  then  Berkowitz  should  have  $1000  dam- 
ages; second,  that  if  the  city  should  be  required  to  condenm 
only  the  use  of  the  land,  then  he  should  have  only  §200  dam- 
ages. At  the  hearing  on  this  report,  the  city  moved  to  quash 
the  same,  on  the  ground  that  the  damages  awarded  were  exces- 
sive, and  that  C.  Markley,  one  of  the  commissioners,  was  inter- 
ested in  the  subject  matter.  The  hustings  court  overruled  the 
motion,  and  confirmed  so  much  of  the  report  as  gave  Berkowitz 
$1000  damages.  To  this  judgment  the  city  of  Roanoke  ob- 
tained from  one  of  the  judges  of  this  court  a  writ  of  error  and 
sujyersedeas. 

Perm  ^  Gocke^  for  the  plaintift'  in  error. 

Waller  R.  Staples  and  Thos,  W.  Miller,  for  the  defendant  in 
error. 

Lewis,  P.,  delivered  the  opinion  of  the  court. 

The  first  assignment  of  error,  which  relates  to  the  refusal  of 
the  hustings  court  to  quash  the  commissioners'  report  on  the 
alleged  ground  that  Markley,  one  of  the  commissioners,  was  in- 
terested, and  therefore  disqualified  to  act  as  such  commissioner, 
is  not  well  taken.  In  the  first  place,  the  record  shows  he  was 
appointed  at  the  instance  of  the  city  itself;  and  it  does  not  ap- 
pear that  if  in  point  of  fact  he  was  interested  as  alleged,  the 

fact  was  not  known  to  the  city  at  the  time  of  his  appointment. 
Vol.  lxxx — 78 
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And  if  known,  then  upon  well  settled  principles,  the  objection 
now  ursfed  must  be  considered  as  havinor  been  waived. 

The  bill  of  exceptions,  it  is  true,  sets  forth  that  "the  acting 
attorney  for  the  city,  on  whose  suggestion  the  appointment  was 
made,  did  not  know  at  the  time  that  either  of  the  parties  who 
were  appointed  commissioners  had  any  interest  in  the  matter, 
but  that  C.  Markley  has  since  informed  him  that  he  owns  a  lot 
of  land  through  wliich  the  drain  in  question  passes;  that  no 
damages  have  ever  been  paid  him,  and  that  his  land  has  not 
been  condemned/'  But  this  may  be  true,  and  yet  it  does  not 
follow  that  the  facts  here  relied  on  were  not  known  to  the  city. 
For  the  corporation  is  represented  by  various  officers  and 
agents,  all  of  w^hom  except  its  "acting"  attorney,  for  aught 
the  record  shows  to  the  contrary,  may  have  had  knowledge  of 
the  facts  of  which  it  is  said  the  latter  was  ignorant.  Moreover, 
it  does  not  appear  that  any  proceedings  are  pending  or  contem- 
plated for  the  condemnation  of  Markley 's  land,  or  that  he  is 
claiming  compensation  for  the  same,  and  iion  constat  that  he 
will. 

But  if  it  were  conceded  that  he  was  disqualitied,  and  that  the 
facts  from  which  such  disqualification  arose  were  not  known  to 
the  city  until  after  the  report  was  returned,  still  the  objection 
could  not  be  sustained ;  for  the  evidence  is  entirely  satisfactory 
to  show  that  the  sum  reported  is  not  excessive,  and  that  the 
city  has  not  been  prejudiced.  Indeed,  it  was  admitted  in  the 
argument  by  the  counsel  for  the  city,  that  if  the  law  be  as  con- 
tended for  by  the  defendant  in  error  as  to  the  estate  or  interest 
to  be  condemned,  the  sum  so  reported  is  no  more  than  a  rea- 
sonable compensation  for  the  land  in  question,  including  tlie 
damages  sustained  by  the  defendant  in  respect  to  the  residue 
of  his  lots  by  reason  of  the  construction  of  the  proposed  work. 

And  this  brings  us  to  the  consideration  of  the  next  assign- 
ment of  error,  which  is,  that  the  hustings  court  erred  in  hold- 
ing that  in  condemning  the  land,  the  fee,  and  not  a  mere  ease- 
ment, must  be  taken  and  paid  for. 
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The  decision  of  this  question  must  be  governed  by  tlie  terms 
of  the  statute  under  which  the  proceeding  was  conducted. 
The  right  of  eminent  domain,  which  is  defined  to  be  the  right 
on  the  part  of  the  state  to  take  or  control  the  use  of  private 
property  for  the  public  benefit  when  public  necessity  demands 
it,  is  inherent  in  every  sovereignty,  and  is  inseparable  from  sov- 
ereignty, unless  denied  to  it  by  it«  ftindamental  law.  Vattel, 
book  I,  ch.  20;  Cooley's  Const.  Lim.  523;  Kohl  v.  United  States^ 
91  IT.  S.  367.  The  right,  however,  must  be  exercised  upon 
such  terms,  and  in  such  manner,  and  for  such  public  uses  as 
the  legislature  may  direct.  2  Kent's  Com.  340;  2  Min.  Insts. 
22,  and  cases  cited.  The  whole  subject,  from  its  nature,  belongs 
exclusively  to  the  legislative  department  of  the  government, 
subject  to  the  limitation  imposed  by  the  constitution  in  respect 
to  just  compensation  for  the  property  taken ;  and,  hence,  all 
questions  aftecting  the  rights  of  the  parties  in  a  case  like  this, 
must  be  determined  not  with  reference  to  the  decisions  of  the 
courts  of  other  states,  based  on  the  peculiar  statutes  of  those 
states,  but  according  to  the  provisions  of  our  own  statutes. 
Those  provisions,  so  far  as  they  relate  to  the  question  now  be- 
fore us,  are  plain  and  unambiguous.  They  are  as  follows: 
*'  The  sum  so  ascertained  [by  the  commissioners]  to  be  a  just 
compensation,  may  be  paid  to  the  persons  entitled  thereto,  or 
into  court.  Upon  such  payment,  the  title  to  that  part  of  the 
land  for  which  such  compensation  is  allowed,  shall  be  absolutely 
vested  in  the  company,  county  or  town  in  fee-simple,  except  in 
the  case  of  a  turnpike  company,  where  a  sufficient  right  of  way 
only  for  the  purpose  of  such  company  shall  be  vested."  Code 
1873,  ch.  56,  sec.  11.  It  is  difficult  to  see  how  language  could 
be  plainer,  or  less  liable  to  misconstruction.  The  requirement 
is  imperative  that  (he  fee  shall  be  vested,  except  in  the  single 
case  of  a  turnpike  company,  where  an  easement  only  is  ac- 
quired; and  the  exception  proves  the  universality  .of  the  rule 
which  was  intended  to  be  prescribed. 

Counsel,  however,  refer  to  certain  other  statutory'  provisions, 
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which,  it  is  claimed,  apply  to  the  present  case,  and  require  a 
difterent  determination  of  the  question  presented.  Reference 
is  made  to  the  act  of  assembly,  embodied  in  part  in  section  13, 
of  chapter  120,  of  the  Code  of  1873,  which  enacts,  as  follows: 
"  Any  person  desiring  to  drain  his  lands  through  the  lands  of 
others,  may  apply  to  the  court  of  the  county  or  corporation  in 
which  the  whole  or  a  part  of  the  last  mentioned  lands  may  lie, 
for  the  appointment  of  commissioners  to  ascertain  and  report 
upon  the  propriety  of  granting  said  application,  and  the  dam- 
ages that  may  be  sustained  by  the  party  or  parties  through 
whose  lands  the  said  drain  is  proposed  to  be  run ;  of  which  ap- 
plication notice  shall  be  given,"  etc.  But  it  is  obvious  that  this 
statute  has  no  application  to  the  case  before  us,  and  that  it  ap- 
phes  only  to  those  cases  in  which  the  applicant  is  the  owner  of 
the  land  sought  to  be  drained,  which  is  not  the  present  case. 
Here  the  object  was  not  to  drain  land  belonging  to  the  city,  but 
to  construct  a  drain  as  a  sanitary  measure  for  the  public  benefit. 
Moreover,  as  is  manifest  from  the  terms  of  the  statute,  it  is 
left  to  the  discretion  of  the  court  as  to  whether  the  application 
shall  be  entertained,  and  the  proceedings  set  on  foot  which  are 
authorized  by  the  act.  For  by  the  following  section  (14)  it  is 
enacted  that  "if  the  court,  on  hearing  the  matter,  thinks  it 
proper,  it  shall  issue  its  order  appointing  five  commissioners, 
who  shall  *  *  *  ascertiiin  and  report  what  damages,  if  any, 
may  be  sustained,"  etc. ;  whereas  section  6  of  chapter  56  of  the 
Code,  under  which  the  present  proceeding  was  instituted,  en- 
acts as  follows:  "  If  the  president  and  directors  of  a  company 
incorporated  for  a  work  of  internal  improvement,  the  court  of 
a  county,  or  the  council  of  a  town,  cannot  agree  on  the  terms 
of  purchase  with  those  entitled  to  lands  wanted  for  the  purposes 
of  the  company,  county  or  town,  five  disinterested  freeholders 
shall  be  appointed  by  the  court  of  the  county  or  corporation  in 
which  such  land,  or  the  greater  part  thereof,  shall  lie  (any  three 
of  whom  may  act),  for  the  purpose  of  ascertaining  a  just  com- 
pensation for  such  land."    And  then  follow  directions  as  to  the 
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steps  tx)  be  taken  to  ascertain  a  just  compensation  for  the  land, 
that  is,  its  fee-simple  value,  except  that,  as  we  have  seen,  a  right 
of  way  only  is  acquired  where  the  land  is  w^anted  for  the  pur- 
poses of  a  turnpike  company. 

Nor  is  the  case  atfected  by  anything  contained  in  section  31, 
of  chapter  54,  of  the  Code,  which  enacts  that  ''  in  addition  to 
the  powders  conferred  by  other  general  statutes,  the  council  or 
board  of  trustees  of  any  town  shall  have  power  to  *  *  *  prevent 
injury  or  annoyance  from  anything  dangerous,  offensive  or  un- 
healthy, and  cause  any  nuisance  to  be  abated." 

Reference  is  also  made  to  the  charter  of  the  town,  which, 
among  other  things,  provides  as  follows:  "The  council  of  the 
said  town  shall  have  all  the  general  powers  vested  in  it  by  the 
laws  of  this  state,  and,  in  addition  thereto,  shall  have  the  fol- 
lowing powers :  First.  To  purchase,  hold,  sell  and  convey  all 
real  and  personal  property  necessary  for  the  purposes  of  the 
corporation,"  etc.  And  again:  '* Whenever  any  new  street 
shall  be  laid  out,  graded  or  paved,  a  culvert  built,  or  any  other 
public  improvement  whatever  made,  the  town  council  may  de- 
termine what  portion,  if  any,  of  the  expense  thereof  should  be 
paid  from  corporation  funds,  and  what  portion  by  the  owners 
of  real  estate  benefited  thereby."  Acts  1881-82,  p.  52,  et  seq. 
But  it  is  equally  plain  that  these  provisions  of  the  charter  have 
no  bearing  on  the  present  case.  They  simply  give  authority  to 
the  town  to  purchase  and  hold  property  for  the  purposes  of  the 
corporation,  and  to  make,  and  to  provide  for  detraying  the  ex- 
pense of,  all  public  improvements.  They  authorize  the  town  to 
purchase  property,  but  not  to  condemn  it.  If,  therefore,  it  can- 
not acquire  such  real  estate  as  is  wanted  for  its  purposes  by 
contract  with  the  owner  or  owners  thereof,  then,  under  the 
general  statute  relating  to  the  condemnation  of  private  pro- 
perty, it  may  resort  to  the  proper  court  and  acquire  it  in  the 
mode  prescribed  by  the  act.  And  that  is  precisely  w^hat  it  haa 
done  in  the  present  case. 

It  may  be,  and  doubtless  the  fact  is,  that  the  use  of  the  land 
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in  question  would  be  ample  for  the  purposes  which  the  city  had 
in  \new ;  and  undoubtedly  the  legislature  might  have  provided  in 
such  cases  for  the  condemnation  of  the  use  only,  but  it  has  not 
seen  fit  to  do  so.  On  the  contrary,  it  has  enacted,  in  terms  too 
plain  to  be  misunderstood,  that  tlie  fee  shall  be  taken ;  and  bj' 
this  requirement  of  the  statute  the  courts  must  be  governed  in 
all  eases  arising  under  it.     Pitza^  v.  Wdliams^  2  Rob.  241. 

Nor  is  the  objection  well  founded  that  the  statute,  as  we  have 
interpreted  it,  is  repugnant  to  the  constitution.  If  by  \'irtue 
of  the  right  of  eminent  domain,  which,  according  to  Vattel,  is 
the  right  of  disposing,  in  case  of  necessity  and  for  the  public 
safety,  of  all  the  wealth  contained  in  the  state,  it  is  competent 
for  the  legislature  to  authorize  the  condemnation  of  private 
property  at  all,  it  is  difficult  to  see  why  it  may  not  require  the 
fee  to  be  taken  as  well  as  the  use  merely.  The  constitution  im- 
poses no  other  limitation  on  the  power  of  the  legislature  in  this 
particular  than  that  contained  in  the  clause  which  forbids  the 
taking  of  private  property  for  public  use  without  just  compen- 
sation ;  and  the  authorities  all  agree  that  under  a  geneml  stat- 
ute, like  the  one  in  question,  no  more  can  be  rightfully  taken, 
without  the  owner's  consent,  than  the  necessity  of  the  case  re- 
quires. Thus,  where  a  part  only  of  a  man's  land  is  needed  for 
a  court-house  or  other  public  purpose,  the  necessity  for  the  ap- 
propriation of  that  part  will  not  justify  the  taking  of  the  whole 
against  his  will,  even  though  compensation  be  made  therefor. 
For  the  right  of  eminent  domain  being  based  on  necessity,  can- 
not be  broader  than  the  necessity  which  supports  it.  But  the 
case  is  \\idely  ditferent  where  a  corporation,  other  than  a  turn- 
pike company,  seeks  to  have  lands  condemned  and  to  ac<iuire 
the  use  only,  when  the  owner  demands  that  the  fee  be  taken. 
Manifestly  it  has  no  right  to  claim  a  conjoint  occupation  of  the 
property,  for  it  might  often  hai>pen  that  such  appropriation 
would  virtually  deprive  the  owner  of  the  beneficial  enjoyment 
of  his  property  altogether.  And  it  was  doubtless  for  this 
reason  that  the  legislature  was  careful  to  require  the  fee  to  be 
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taken  and  paid  for  where  laud  is  condemned  for  the  purposes 
of  a  city  or  town. 

"As  a  general  rule,"  says  an  eminent  writer,  "  the  laws  for 
the  exercise  of  the  right  of  eminent  domain  do  not  assume  to 
go  further  than  to  appropriate  the  use,  and  the  title  in  fee  still 
remains  in  the  original  owner.  It  seems,  however,  to  he  com- 
petent for  the  state  to  appropriate  the  title  to  the  land  in  fee, 
and  so  to  altogether  exclude  any  use  hy  the  former  owner,  ex- 
cept that  which  ever}'  individual  citizen  is  entitled  to  make,  if, 
in  the  opinion  of  the  legislature,  it  is  needful  that  the  fee  be 
taken."     Cooley's  Const.  Lim.  558. 

The  view  thus  expressed  is  fully  supported  by  the  adjudged 
cases,  which  hold  that  the  question  -as  to  the  degree  or  quantity 
of  interest  to  be  taken  is,  like  other  political  questions,  exclu- 
sively for  the  legislature ;  and  that  when  the  use  is  public,  the 
necessity  or  expediency  of  appropriating  any  particular  prop- 
erty is  not  a  subject  of  judicial  cognizance.  De  Varaigne  v. 
Fox,  2  Blatchf  95;  People  v.  Smith,  21  N.  Y.  595;  Boom  Com- 
pany V.  Patterson,  98  U.  S.  403;  United  States  v.  Jones,  109  Id. 
513;  Beekman  v.  S.  S.  R.  R.  Co.,  3  Paige,  45;  S:  C,  22  Am. 
Dec.  679,  and  cases  cited  in  the  note,  p.  692. 

But  it  is  unnecessary  to  dwell  upon  this  point.  Clearly,  the 
city  cannot  be  heard  to  deny  the  validity  of  the  statute  under 
which  it  has  chosen  to  proceed.  If  the  statute  is  invalid  then 
no  title  whatever  can  be  acquired  by  virtue  of  the  present  pro- 
ceeding to  the  land  in  question.  K  it  is  valid,  then  the  interest 
to  be  acquired,  and  for  which  judgment  must  be  made,  is  noth- 
ing less  than  the  fee^simple.  This  the  statute  requires;  and  the 
question  of  expense  to  the  city  in  making  the  proposed  improve- 
ment, except  so  far  as  the  matter  of  just  compensation  to  the 
owner  of  the  land  sought  to  be  acquired  is  concerned,  is  not  a 
question  to  be  considered  by  the  court.  Ita  lex  smpta  est  is  a 
sufficient  answer  to  all  that  has  been  urged  in  the  argument  by 
counsel  for  the  city. 

Xor  did  the  hustings  court  err  in  holding,  that  in  ascertain- 
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ing  the  sum  to  be  paid  for  tlie  land  in  question,  the  ordinance 
of  the  town  council,  of  the  10th  October,  1883,  could  not  be 
considered.     That  ordinance  is  as  follows: 

"  Whereas  the  town  of  Roanoke  has  called  for  a  commission 
for  the  purpose  of  assessing  the  damages  to  the  lot  of  W.  F. 
Berkowitz,  by  reason  of  running  a  water-course  through  his 
property.  And  whereas  the  council  has  no  intention  of  re- 
straining Mr.  Berkowitz  from  the  privilege  of  erecting  any 
house  or  other  structure  across  the  said  stream,  and  Mr.  Berko- 
witz is  desirous  that  such  may  be  made  distinctly;  therefore, 
be  it  resolved, 

"  1st.  That  the  privilege  is  hereby  granted  Mr.  W.  F.  Berko- 
witz to  erect  such  building  or  structure  across  the  said  stream 
as  he  may  desire,  provided  that  he  does  not  obstruct  the  free 
passage  of  water  underneath  the  same.     *     *     *     * 

"  2d.  That  the  mayor  is  hereby  authorized  to  convey  by  deed 
the  said  privilege  to  the  said  Berkowitz,  should  he  desire  the 
same." 

This  ordinance  is  assailed  by  the  defendant  in  error  as  ultra 
vires,  and  cohsequently  revocable  at  the  will  of  the  council. 
And  in  support  of  this  position  reference  is  made  to  the  case  of 
Norfolk  CiU/  V.  Chamherlaine,  29  Gmtt.  534.  Witliout,  however, 
deciding  the  question  thus  raised,  it  is  sufficient  to  say  that  it 
does  not  appear  that  the  ordinance  was  passed  at  the  instance  of 
Berkowitz,  or  that  he  has  at  any  time  ac(|uiesced  therein.  On 
the  contrary,  the  record  shows  that  "his  assent  thereto  was  dis- 
tinctly denied."  Clearly,  then,  his  rights  are  unaffected  thereby, 
and  the  hustings  court  properly  so  held. 

Upon  the  whole,  we  are  of  opinion  that  there  is  no  error  in 
the  judgment,  and  that  it  must  be  affirmed. 

Judgment  affirmed. 
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Stuart  &  Palmer  v.  Preston  &  als. 
June  18th,  1885. 

Appellate  Court— /meVj/  appeal^Second  appeal, — It  is  the  well  settled 
rule  of  this  court,  that  a  question  which  has  been  decided  upon  the  first 
appeal  in  any  cause,  cannot  be  reviewed  or  reversed  upon  any  subse- 
quent appeal  in  the  same  cause.    Ins.  Co  v.  Clemmitt,  77  Va.  366. 

Appeal  from  decree  of  circuit  court  of  Washington  county, 
rendered  June  17th,  1884,  in  the  suit  in  chancery  wherein  Wm. 
A.  Stuart  and  Geo.  W.  Palmer  are  plaintiffs,  and  Thomas  L. 
Preston  and  others  are  defendants. 

Opinion  states  the  case. 

Jno,  A,  Campbell^  for  the  appellants. 

D.  S.  Pierce  and  White  ^  Buchanan^  for  the  appellees. 

HiNTON,  J.,  delivered  the  opinion  of  the  court. 

This  is,  in  effect,  an  effort  to  have  a  matter  which  has  been 
formally  adjudged,  in  a  previous  decree  of  the  court  of  appeals, 
reversed,  upon  a  second  decree  in  the  same  cause.  The  case 
arises  upon  an  exception  to  an  item.  $1706.83,  which  the  com- 
missioner, in  strict  pursuance  of  the  express  mandate  of  the 
appellate  court,  in  its  decree  of  July  30,  1881,  has  debited 
against  the  appellants,  in  stating  the  accounts  between  the  par- 
VoL.  LXXX — 79 
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ties.  Even  if  it  were  clear,  and  it  is  not,  that  this  item  of 
$1706.83  was  mistakenly  directed  in  the  former  appeal  to  this 
court,  to  be  charged  against  the  appellants,  yet  they  can  have 
no  relief  in  this  proceeding,  for  it  is  a  settled  rule  of  this  court, 
that  a  question  which  has  been  decided  upon  the  first  appeal  in 
any  cause,  cannot  be  reviewed  or  reversed  upon  any  subsequent 
appeal  in  the  same  cause.  See  The  Bank  of  Virginia  v.  Crnig^ 
6  Leigh,  399;  Griffin  v.  Cunningham,  20  Gratt.  31;  CampbelVs 
ex'ors  V.  CampbeWs  ex'orSy  22  Gratt.  671 ;  N.  Y.  Life  Insurance 
Co.  V.  Clemmitt,  77  Va.  366.  The  rule  is  founded  upon  the  ab- 
solute and  obvious  necessity  for  the  termination  of  controver- 
sies a«  well  as  upon  the  finality  of  the  decisions  of  the  appel- 
late court.  Now,  a  more  palpable  instance  of  an  eflTort  to  in- 
fract this  rule  could  scarcely  be  conceived  than  the  one  pre- 
sented by  the  record  in  this  case,  because  unless  error  can  be 
predicated  of  the  action  of  a  lower  court  and  its  commissioner 
in  doing  precisely  what  it  was  required  by  the  court  of  appeals 
to  do,  the  circuit  court  has  committed  no  error.  Therefore, 
and  for  all  practical  purposes,  the  present  appeal  must  be  re- 
garded as  an  attempt  to  reverse  the  former  decree  of  this  court 
upon  a  subsequent  appeal  in  the  same  case.  The  inadmissibil- 
ity of  this  attempt  is  made  more  glaring,  if  we  contemplate  for 
a  moment  the  method  suggested  by  the  appellants  for  a  correc- 
tion of  the  supposed  error,  which  is  that  this  court  should  fiir- 
ther  violate  its  rule  by  making  the  $1706.83  a  credit  upon  a 
note  for  $17,434,  the  whole  of  which,  by  the  express  terms  of 
the  same  decree  of  this  court,  is  directed  to  be  debited  against 
the  appellants  also. 

It  is  needless  to  pursue  the  subject  further;  the  appellants 
having  omitted  to  petition  for  a  rehearing  at  the  proper  time, 
cannot  now  have  this  supposed  error  corrected  by  appeal.  It 
follows  that  the  decree  of  the  circuit  court  of  Washington 
county,  which  is  complained  of,  is  right  and  must  be  affirmed. 

Decree  affirmed. 
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AV'atts  &  ALS.  V.  Taylor's  Adm'r  &  als. 

June  25th,  1885. 

Richardson,  J.,  absent. 

1.  Personal  Representatives—Z^^V^,  <^^.— Judgment  against  the  first 

in  suit  to  which  the  last  were  not  parties,  affects  not  the  last  for  want 
of  privity;  and  is  not  evidence  against  them  in  suit  to  subject  the  dece- 
dent's real  estate  ;  and  Code  1873,  ch.  127,  §  3,  does  not  alter  the  rule. 
Brewis  v.  LawsoUy  76  Va.  36. 

2.  \T>^yk— Judgment  creditor, — Yet,  suit  against  personal  representatives 

jointly  with  heirs,  &c.,  by  creditor  of  decedent,  to  collect  out  of  real 
estate  or  otherwise,  bond  debt  whereon  judgment  existed  against  per- 
sonal representatives,  is  maintainable  by  evidence  other  than  said  judg- 
ment, though  said  judgment  be  set  forth  in  the  bill,  the  heirs,  &c.,  hav- 
ing as  full  opportunity  to  defend  against  the  debt  as  though  no  judg- 
ment existed. 

3.  Idem— Case  at  bar. — Intestate  left  lands,  slaves  and  other  personalty; 

also  widow  and  adult  children,  who  divided  among  themselves  the 
lands  and  chattels,  leaving  administrator  only  certain  choses  in  action 
wherewith  to  pay  debts.  Account  of  administration,  as  nearly  accurate 
as  lapse  of  time  and  meagre  evidence  allowed,  showed  him  in  advance 
to  estate  with  nothing  wherewith  to  pay  judgment  obtained  against  him 
by  decedent's  creditor,  who  sued,  in  chancery,  administrator  and  his 
sureties,  and  the  widow,  heirs  and  distributees,  to  collect  out  of  dece- 
dent's unaliened  lands,  or  otherwise,  the  bond  debt  represented  by 
said  judgment. 
Held  :— 

1.  The  suit  may  be  maintained  against  the  heirs,  &c.,  to  collect  the 

debt  out  of  the  unaliened  lands,  upon  evidence  other  than  the 
judgment. 

2.  Equity  will  allow  resort  at  once  to  said  lands,  instead  of  going 

upon  the  sureties  of  the  administrator. 
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Appeal  from  two  decrees  of  circuit  court  of  Tazewell  county, 
rendered  November  15th,  1879,  and  May  19th,  1882,  respec- 
tively, in  the  cause  wherein  James  W.  Smith,  sherift'  of  said 
county,  and  as  such  administrator  d.  b,  n.  c.  L  a.  of  John  W. 
Taylor,  deceased,  was  plaintiff,  and  Jane  M.  Watts,  wife  of 
Sterling  F.  Watte,  George  P.  George  and  Rhoda  I.  George,  in 
their  own  right  and  as  personal  representatives  of  John  B. 
George,  deceased,  and  others,  were  defendante. 

The  object  of  the  suit  was  to  subject  the  lands  of  said  dece- 
dent in  the  hands  of  his  heirs,  among  whom  the  lauds  and  per- 
sonalty had  been  mainly  divided,  to  pay  a  debt  due  by  bond 
executed  by  said  John  B.  George  to  said  John  W.  Taylor, 
whereon  judgment  had  been  rendered  at  Xovember  term,  1873, 
against  the  former's  personal  representative,  who  had  nothing 
wherewith  to  pay  it,  and  to  whom  the  estate  was  indebted. 
Circuit  court  held  that  the  plaintiff  was  entitled  to  subject  the 
said  lands  at  once  to  the  payment  of  the  debt  without  going 
upon  the  sureties  of  the  personal  representative  of  John  B. 
George;  and  from  this  decree  Mrs.  Jane  M.  Watte,  by  her 
next  friend,  &c.,  and  her  trustee,  R.  0.  Fudge,  appealed  to  this 
court. 

Opinion  states  the  facte. 

Joseph  W.  Caldwell,  Sarrmel  W.  Williams,  and  F,  S.  Blair,  for 
the  appellants. 

A.  J.  ^  S.  D.  Mat/,  J.  H.  Gilmore  and  W.  R.  Staples,  for  the 
appellees. 

HiNTON,  J.,  delivered  the  opinion  of  the  court. 

This  was  a  suit  in  equity,  brought  by  James  W.  Smith,  sheriff 
of  Tazewell  county,  and  as  such  administrator  de  bonis  nori,  with 
the  will  annexed,  of  John  W.  Taylor,  deceased,  against  the  ad- 
ministrator and  administratrix  of  John  B.  George,  deceased,  as 
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such,  and  their  surviving  sureties,  and  the  personal  representa- 
tives of  those  sureties  who  had  died,  and  the  distributees  of  the 
said  John  B.  George,  two  of  whom  were  his  administrator  and 
administratrix.  The  object  of  said  suit  was  to  recover  from  the 
estate  of  the  said  John  B.  George  the  amount  of  a  judgment 

recovered  in  the  circuit  court  of  Tazewell  county,  on  the  

day  of  November,  1873,  by  the  executors  of  said  Taylor  against 
George  P.  George  and  Rhoda  I.  George,  administrator  and  ad- 
ministratrix of  the  said  John  B.  George,  for  the  sum  of  $1040, 
with  interest  thereon  from  the  4th  June,  1851,  and  costs,  sub- 
ject to  certain  credits,  which  do  not  reduce  the  balance  due  on 
said  judgment  below  the  sum  of  $500.  The  bill  prays  for  a  set- 
tlement of  the  accounts  of  said  administrator  and  administra- 
trix, and  a  payment  of  said  balance  out  of  any  sum  that  might 
be  found  against  them,  and  failing  in  this,  then  out  of  the  real 
estate  of  the  appellant,  Jane  M.  Watts.  The  administrator, 
George  B.  George,  in  his  answer,  relies  on  the  statute  of  limita- 
tions and  the  staleness  of  the  claim  as  bars  to  the  suit.  He 
admits  that  no  settlement  of  his  accounts  as  administrator  had 
been  made;  denies  that  he  alone  acted  as  administrator;  or  that 
he  is  in  arrear  to  the  estate;  or  that  he  has  misapplied  any  of 
the  assets  of  said  estate.  He  shows  that  the  lands  and  slaves 
belonging  to  the  estate  were  partitioned  between  his  mother, 
sister  and  himself,  in  pursuance  of  an  agreement  which  he  files 
with  his  answer;  and  asserts  that  all  and  every  other  portion  of 
the  personal  estate,  except  debts  or  choses  in  action  were,  in  a 
few  months  after  the  death  of  John  B.  George,  divided  and  dis- 
tributed between  the  widow  and  children,  in  pursuance  of  an 
agreement  between  them  that  the  persons  appointed  by  court 
to  appraise  the  estate  should  do  so,  and  that  the  widow  and 
children  (who  consisted  only  of  himself  and  sister),  should  take 
their  portion  at  the  price  fixed  by  the  appraisers.  It  appears 
that  the  debts  due  the  estate  and  three  slaves,  estimated  by  the 
commissioner  as  worth  $1200,  went  into  the  hands  of  the  ad- 
ministrator, but  his  mother  and  sister  allowed  him,  by  the  agree- 
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ment  under  which  the  land  and  slaves  were  divided,  the  sura  of 
$3000,  in  payment  of  services  rendered  his  father  during  life. 

At  the  May  term,  1876,  the  bill  and  amended  bill  were  taken 
for  confessed,  and  the  cause  was  referred  to  a  commissioner  to 
take  and  settle  the  administration  account  of  the  administrator 
and  administratrix,  but  no  account  of  debts  was  directed.  At 
the  November  term,  1879,  a  decree  was  rendered  rejecting  from 
the  account  as  taken  all  of  the  personal  property  of  which  the 
intestate  was  possessed  at  the  time  of  his  death, "  except  the  three 
negroes  and  the  money,  and  the  choses  in  action,"  above  men- 
tioned. And  this  is  the  first  decree  of  which  the  appellants 
complain. 

In  July,  1877,  the  appellants  Sterling  F.  Watts  and  Jane  M., 
his  wife,  filed  their  cross-bill  in  this  cause.  The  complainants, 
after  setting  out  in  this  cross-bill  all  of  the  proceedings  upon 
the  original  and  amended  bill,  &c.,  go  on  to  say,  that  a  large 
amount  of  personal  property,  consisting  of  stock  on  the  farms, 
bank  stocks  and  debts  due  the  intestate,  went  into  the  hands 
of  the  administrator;  that  John  B.  George  at  his  death  was,  as 
they  are  advised,  very  little  indebted — so  little  a^^  to  be  quite 
inconniderable  compared  to  the  large  amount  which  went  into 
the  hands  of  the  administrator  and  administratrix.  They  say 
that  they  believe  that  the  whc»le  fund  passed  into  the  hands  of 
George  P.  George,  and  that  he  was  alone  active  in  administer- 
ing the  estate,  and  they  submit  to  the  court  all  questions  re- 
specting the  liabilities  of  the  administrator  and  administratrix, 
and  their  sureties.  They  ask  that  the  account  which  had  been 
ordered  in  the  original  suit  may  be  taken  and  completed,  and 
that  the  amount  found  due  by  and  chargeable  upon  the  per- 
sonal representatives  of  John  B.  George,  after  paying  anything 
found  due  the  estate,  may  be  decreed  and  distributed  among 
the  heirs  and  distributees  of  the  said  John  B.  George.  The 
cross-bill  was  demurred  to  and  answered  by  George  P.  George, 
the  administrator,  and  his  sureties.  In  their  answer  they  deny 
that  the  complainants  in  the  cross-bill  have  any  right  to  hold 
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them  to  any  responsibility  arising  from  or  connected  with  the 
estate  of  John  B.  George,  for  the  reasons  set  out  in  the  answer 
of  George  P.  George  to  the  amended  bill.  They  aver  that  the 
appraisement,  made  out  by  Sterling  F.  Watts  himself,  is  erro- 
neous in  many  respects;  was  never  adopted,  and  is  therefore 
worthless  as  evidence  of  the  personal  estate  left  by  the  intes- 
tate. The  answer  then  concludes  with  the  averment  that  the 
complainants  "  cannot  complain  of  the  appropriation  of  their 
realty  to  the  demands  of  their  unsatisfied  creditors,  for  the 
reason,  that  it  has  been  caused  by  their  own  act  in  receiving 
and  enjojnng  the  personalty,  to  the  exclusion  of  the  creditors, 
if  any,  whose  debts  remain  unpaid." 

At  the  May  term,  1882,  these  causes  came  on  to  be  heard, 
when  the  court  confirmed  the  report  of  the  commissioner, 
which  showed  that  the  administrator  was  in  advance  to  the 
estate  in  the  sum  of  $997.04,  and  that  there  was  nothing  in 
the  hands  of  either  the  administrator  or  administratrix  out  of 
which  to  pay  the  judgment,  and  decreed  that  the  sureties  of 
the  personal  representatives  of  John  B.  George  were  exone- 
rated from  liability  to  any  of  his  distributees  for  the  personal 
property  distributed  among  themselves,  and  that  unless  the 
distributees  should  within  thirty  days  pay  the  costs  of  the  plain- 
tiflfin  the  original  bill,  together  with  the  judgment  of  the  com- 
plainant set  out  in  the  bill,  that  the  land  of  Rhoda  I.  George 
and  S.  F.  Watts  in  the  bill  mentioned  should  be  rented  out  for 
the  shortest  term  that  would  pay  and  discharge  the  judgment 
set  out,  and  costs  and  commissions,  and  costs  of  renting.  And 
this  is  the  second  decree  of  which  the  appellant  complains. 

Now  the  first  objection  which  is  urged  against  these  decrees 
is,  that  this  judgment,  although  good  and  suflicient  e\idence  of 
a  debt  against  the  personal  representatives  and  their  sureties, 
is  no  evidence  against  these  appellants,  and  therefore  that  the 
court  had  no  right  to  decree  against  them  for  it.  It  nmst  be 
conceded  that  usually  one  of  the  first  steps  taken  in  a  suit  in 
equity,  brought  to  administer  assets,  is  to  decree  an  account, 
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not  only  of  the  personal  aasets  and  of  their  application,  but 
also  of  the  debt  of  the  plaintiff  if  the  suit  is  brought  for  the 
plaintiff  alone,  and  of  all  the  debts,  if  the  suit  is  brought  on 
behalf  of  all  creditors.  In  this  case,  no  such  account  was  taken 
or  asked  for.  The  suit  would  seem,  upon  a  cursory  reading,  to 
be  brought  entirely  on  the  judgment,  but  upon  a  closer  inspec- 
tion, we  think  it  may  be  discerned  in  the  bill  and  proceedings, 
that  whilst  the  draftsman,  under  the  mistaken  impression  that 
the  judgment  constituted  a  charge  on  all  the  real  estate  of  the 
intestate  which  had  not  been  aliened,  has  given  it  undue  promi- 
nence, yet,  that  the  real  object  for  which  the  suit  was  brought 
was  the  recovery  of  the  debt.  That  such  was  the  purpose,  is  es- 
tablished by  the  fa<*t,  that  in  both  the  original  and  amended 
bills,  it  is  distinctly  stated,  that  the  judgment  was  recovered 
upon  a  bond  which  was  duly  executed  by  John  B.  George  in 
his  lifetime,  to  John  W.  Taylor.  And  that  the  suit  was  re- 
garded and  treated  as  a  proceeding  to  collect  this  bond  debt,  is 
obvnous  from  the  fact  that  no  objection  was  made  in  the  court 
below  by  the  appellants  to  the  use  of  this  judgment  as  evidence 
against  them,  as  well  as  from  the  fact  that  they  not  only  did 
not  attempt  to  deny  its  existence,  but  sought  to  show  that  it 
was  payable  by  the  administrator  and  his  sureties.  Manifestly 
the  existence  of  both  the  bond  and  the  debt  was  a  matter  of 
such  general  notoriety,  that  it  was  regarded  as  a  work  of  su- 
pererrogation  to  call  for  proof  of  it.  In  Breiris  v.  Ijawson^  76 
Va.  40,  Judge  Burks,  after  stating  the  general  rule  that  "a 
judgment  by  default  against  a  personal  representative  in  a  suit 
to  which  the  heirs  or  devisees  of  the  decedent  are  not  parties, 
is  not  evidence  against  such  heirs  or  devisees,  in  a  suit  or  pro- 
ceeding by  the  creditor  to  subject  the  real  estate,  descended  or 
devised,  to  the  payment  of  the  debt,"  fqr  the  reason,  that  tliere 
is  no  privity  between  the  representative  and  such  heirs  or  devi- 
sees, said:  "If  the  judgment  of  Anthony  Lawson  was  the  only 
evidence  of  his  debt  in  this  record,  under  the  authority  of  cases 
adjudged  by  our  predecessors,  he  could  have  no  decree  against 
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the  lands  devised  to  Thomas  A.  Brewis,  which  on  his  death  dfe- 
ftcended  to  his  heirs.  But  the  bond  on  which  the  judgment 
was  founded  was  brought  into  the  cause  by  the  heirs  them- 
selves. While  they  disputed  the  judgment,  they  did  not  ques- 
tion the  validity  of  the  bond,  but  on  other  grounds  denied  the 
liability  of  their  inheritance  for  its  payment.  The  bill,  it  is 
true,  does  not  in  terms  refer  to  the  bond,  but  to  the  judgment, 
as  e\'idence  of  the  debt.  The  heirs  in  their  answer  do  not  con- 
fine their  defence  to  the  judgment,  but  extend  it  to  the  debt,  of 
which  the  judgment  is  but  the  evidence;  and  it  is  evident  from 
the  record  that  every  defence  was  made  that  would  have  been 
made  if  the  bill  had  been  framed  on  the  bond  instead  of  the 
judgment.  It  would  certainly  have  been  more  in  accordance 
with  the  rules  of  good  pleading,  if  the  complainant  in  his  bill 
had  based  his  claim  as  against  the  heirs  directly  on  the  bond : 
but  when  the  court  sees,  from  the  record,  that  the  litigation 
was  extended  by  the  heirs  themselv^^s,  without  objection  from 
the  complainant,  beyond  the  judgment  to  the  debt  itself,  and 
that  full  defence  was  allow^ed  and  made,  in  like  manner  as  if 
there  had  been  no  judgment,  looking  to  substance  rather  than 
form,  as  courts  of  equity  are  accustomed  to  do,  it  will  treat  the 
case  as  if  the  bond  instead  of  the  judgment  had  been  set  out 
as  the  evidence  of  the  debt.  There  was  no  necessity  for  the 
complainant  to  prove  the  execution  of  the  bond,  for  it  was  vir- 
tually admitted  by  the  answer." 

These  observations  of  the  learned  judge  are  pregnant  with 
suggestions  applicable  to  this  case.  Here  the  existence  and  con- 
dition of  the  bond  is  fully  set  out  in  both  the  original  and 
amended  bill,  and  its  execution  by  the  intestate,  John  B.  George, 
is  fiilly  alleged.  Every  opportunity  was  thus  aftbrded  the  par- 
ties to  the  suit  to  call  for  its  production  and  question  its  validity. 
Had  there  been  the  slightest  doubt  as  to  its  genuineness,  or  the 
credits  to  which  it  was  subject,  beyond  a  doubt  it  would  have 
been  called  for,  and  a  suitable  defence  would  have  been  made. 
Under  these  circumstances,  the  failure  of  the  heirs,  administra- 
VoL.  LXXX — 80 
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tors  and  their  sureties,  to  contest  either  the  bond  or  judgment, 
cannot  but  be  construed  into  an  admission  of  the  debt,  and  nei- 
ther the  heirs  nor  the  sureties  will  be  allowed  to  allege  the  non- 
existence of  the  debt  for  the  first  time  in  this  court,  nor  to  shield 
themselves  behind  a  rule  applicable  to  cases  in  which  the  parties 
defendant  to  the  controversy  have  had  no  opportunity  to  con- 
test the  validity  of  the  demand  sought  to  be  set  up  against 
them. 

This  brings  me  to  consider  the  only  remaining  question  in  the 
case,  that  is,  whether  a  decree  should  go  against  the  distribu- 
tees or  the  sureties  of  the  personal  representatives. 

The  depositions  of  S.  Sisson  and  Khoda  I.  George  satisfy 
me  that  these  distributees  not  only  partitioned  the  slaves  and 
lands  equally  among  themselves,  but  that  they  parcelled  out  all 
of  the  personalty  among  themselves  as  well.  I  am  also  con- 
vinced that  the  account  which  has  been  taken  is  as  nearly  accu- 
mte  as  any  account  can  be  when  taken  at  such  a  distance  of 
time  fi'om  the  period  of  the  occurrence  of  the  transactions,  and 
when  there  appears  to  be  not  the  least  likelihood  of  obtaining 
other  evidence  in  addition  to  the  meagre  and  unsatisfactory  tes- 
timony afforded  by  this  record.  This  account  shows  not  only 
that  this  administrator  has  administered  the  choses  in  action 
that  he  retained,  and  the  proceeds  of  the  sale  of  the  three  negroes^ 
but  that  he  is  in  advance  to  the  estate.  It  is  therefore  appa- 
rent, that  if  this  debt  is  to  be  paid,  the  loss  nmst  fall  either  upon 
the  sureties  or  upon  the  distributees,  the  said  Rhoda  I.  George 
and  Jane  M.  Watts — and  the  (question  therefore  is,  upon  which 
of  these  shall  it  fall.  Shall  it  be  upon  the  sureties  'who  had  no 
agency  in  making  away  with  the  assets  of  this  estate,  or  upon 
these  distributees,  two  of  whom  were  the  personal  representa- 
tives, and  all  of  whom  have  intermeddled  with  and  interrupted 
the  usual  and  regular  administration  of  this  estate,  and  have 
appropriated  it  to  their  own  private  uses?  Upon  this  point  I 
think  there  can  be  neither  doubt  nor  difficulty.  The  engage- 
ment of  the  sureties  was,  that  they  would  be  responsible  for  the 
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due  administration  of  this  estate;  that  is,  that  the  personal  rep* 
resentatives  should  faithfully  collect  the  assets,  pay  off  the  debts 
of  the  estate,  and  turn  over  the  rest  of  the  personalty  to  the  dis* 
tributees ;  but  this  presupposed  and  assumed  that  any  derelic- 
tion of  duty  which  might  occur  in  the  course  of  the  administra- 
tion of  the  assets  should  not  be  brought  about  or  abetted  by  the 
distributees,  for  no  man  can  be  allowed  to  take  advantage  of  his 
own  wrong.  Had  they  stood  aloof  and  awaited  the  regular, 
orderly  disposition  of  these  assets,  they  would  have  been  enti- 
tled not  only  to  all  that  remained  after  the  payment  of  the  debts, 
but  to  call  'upon  these  sureties  to  make  good  to  them  any  loss 
they  might  sustain  by  reason  of  a  misapplication  of  the  assets 
by  the  adminic^trator.  By  participating  with  the  administrator 
in  making  distribution  of  the  personalty  among  themselves  they 
aided  the  administrator  in  the  commission  of  a  devastavit,  and 
thereby  exonerated  the  sureties  from  any  liability  to  them  for 
any  assets  which  they,  the  distributees  themselves,  had  appro- 
priated. In  such  a  case,  equity  allows  the  injured  party  to  go 
directly  against  all  of  the  wrongdoers,  who  are  in  this  case  the 
distributees.  Schouler's  Ex'ors  &  Adm'rs,  §§  332, 394;  Leicis  v. 
Overby's  adm'r,  Zl  Gratt.  601;  Ryan's  adm'r  x,  3fcLeod  ^  als.j 
32  Gratt.  367. 

For  these  reasons  I  am  of  opinion  to  affirm  the  decrees  of  the 
circuit  court  of  Tazewell  county,  which  are  appealed  from. 

Decrees  affirmed. 
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Greenhow  &  als  v.  James'  Ex'or. 
April  16th,  1885. 

1.  Marriage — Lex^  loci— Lex  domicilii. — The  law  of  the  place  of  its  cele- 

bration governs  as  to  the  forms  of  ceremony  which  constitute  marriage. 
The  law  of  the  domicile  governs  as  to  the  capacity  of  the  parties.  But 
the  rule  which  requires  that  *'a  marriage  valid  where  celebrated,  is 
valid  everywhere  else,"  has  no  application  to  a  marriage  entered  into 
in  a  foreign  country,  in  contravention  of  the  public  policy  and  statutes 
of  the  country  of  the  domicile  of  the  parties  which  pronounce  marriage 
between  them  not  only  absolutely  void,  but  criminal. 

2.  Construction   of   Statutes — Bastards— Legitimation. — Code    1873, 

ch.  119,  \\  6  and  7,  providing  that  "if  a  man  having  had  offspring  by  a 
woman  shall  afterwards  intermarry  with  her,  such  off*spring,  if  recog- 
nized by  him  before  or  after  the  marriage,  shall  be  deemed  legitimate," 
and  that"  the  issue  of  marriages  deemed  null  in  law,  or  dissolved  by 
a  court,  shall,  nevertheless,  be  legitimate,"  does  not  apply  to  and  legiti- 
mate the  offspring  of  a  cohabitation  in  this  state  between  a  white  per- 
son and  a  negro,  when  the  parents  subsequently  have  celebrated  be- 
tween them  a  ceremony  of  marriage,  outside  of  this  state,  in  some  place 
where  marriage  between  such  persons  is  lawful. 

Appeal  from  decree  of  circuit  court  of  Fredericksburg,  ren- 
dered at  its  June  term,  1883,  in  the  chancery  cause  of  Green- 
how and  als  agabiM  W.  P.  Conway,  executor  of  Mary  James, 
deceased. 

The  object  of  this  suit  was  to  recover  of  said  executor  a  leg- 
acy given  by  the  will  of  the  testatrix,  "  to  the  children  of  Dade 
Hooe,"  the  plaintift's  claiming  to  be  those  children.  The  ques- 
tion was,  whether  or  not  they  were  the  legitimate  children  of 
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Dade  Hooe.     The  decree  was  against  them,  and  they  appealed 
to  this  court. 

Opinion  states  the  case. 

Little  ^  Littk^  for  appellants. 

E.  E.  Mardithj  for  appellees. 

HiNTON,  J.,  delivered  the  opinion  of  the  court. 

Sometime  in  the  year  1830,  or  1831,  one  Mary  James,  of  the 
county  of  Stafford,  departed  this  life,  having  first  made  her 
will,  which  was  duly  prohated  and  recorded.  This  will,  along 
with  the  records  of  the  county,  was  destroyed  during  the  late 
war;  but  that  portion  of  it  which  bears  upon  this  case  has  been 
set  up  and  established  to  the  thorough  satisfaction  of  all  parties 
to  this  litigation,  by  the  deposition  of  W.  P.  Conway,  the  sur- 
viving executor.  By  this  portion  of  the  will,  the  said  testatrix, 
Mary  James,  devised  and  bequeathed  all  of  the  residue  of  her 
estate,  after  the  payment  of  her  debts  and  sundry  specific  lega- 
cies, to  the  said  W.  P.  Conway  and  K.  C.  L.  Moncure,  her  ex- 
ecutors, in  trust,  for  the  use  of  her  brother,  Wm.  S.  James, 
during  his  life,  then  for  the  use  of  lier  sister,  Xancy  Hooe,  dur- 
ing her  life,  and  after  her  death,  for  the  use  of  Dade  ITooe  and 
George  Hooe,  sons  of  the  said  Xancy,  for  their  joint  lives,  and 
if  either  should  die  without  children,  the  whole  for  the  use  of 
the  survivor  for  life,  and  at  his  death  to  the  children  of  the  sur- 
vivor in  fee. 

The  brother  and  sister  of  the  testatrix  departed  this  life  many 
years  ago,  and  soon  after  their  death  George  Hooe  also  died  un- 
married and  without  issue,  leaving  Dade  Hooe  alone  surviving, 
in  whom  the  use  of  the  whole  residuum  was  vested  for  life,  with 
remainder  in  fee  to  his  children.  Soon  after  the  death  of  the 
testatrix,  the  said  Dade  Hooe  commenced  to  live  and  cohabit 
with  one  Hannah  Greenhow,  a  woman  of  color.     These  parties 
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continued  to  live  together  for  upwards  of  forty  yeara  and  until 
the  death  of  Dade  Hooe,  in  1881.  The  fruit  of  this  illicit  in- 
tercourse was  eleven  children,  the  plaintifts  in  this  suit.  In 
November,  1875,  Dade  Hooe  and  Hannah  Greenhow,  who  were 
then,  and  afterwards  remained  domiciled  in  this  state,  went  to 
Washington  for  the  purpose,  and  there  went  through  the  cere- 
mony of  marriage  in  accordance  with  the  forms  prescribed  by 
the  laws  of  the  District  of  Columbia. 

The  plaintiffs,  who  are  also  the  appellants,  were  always  rec- 
ognized by  Dade  Hooe  as  his  children,  and  there  seems  to  be 
no  doubt  but  that  the  ceremony  of  marriage  was  celebrated  by 
their  parents  in  the  District  of  Columbia  for  the  purpose  of  le- 
gitimatizing these  children.  This  suit  was  instituted  by  these 
plaintiffs  for  the  purpose  of  recovering  of  the  executors  certain 
bonds  to  which  they  claim  to  be  entitled  under  the  will  of  the 
said  Mary  James,  as  being  the  legitimate  children  of  the  said 
Dade  Hooe. 

Now  it  is  argued  for  the  appellants,  that  they  are  legitimate, 
first,  because,  although  born  out  of  wedlock,  they  must  yet  be 
considered  as  the  issue  of  a  marriage  deemed  null  in  law,  who 
bj'  the  express  words  of  the  statute,  ('ode  1873,  chap.  119,  §  7, 
are  *' nevertheless  *  legitimate'';  and  second,  because  under 
section  6  of  the  same  chapter  the  subsequent  intermarriage  of 
the  parents  and  recognition  of  the  father,  legitimated  them. 

It  is  clear,  however,  that  if  the  words  "  issue  of  a  marriage  " 
used  in  the  seventh  section  are  to  be  taken,  as  we  think  they 
should,  in  their  ordinary  acceptation,  that  the  plaintiffs  cannot 
be  regarded,  either  in  fact  or  in  contemplation  of  law,  as  the 
issue  of  the  nuxrriage,  for  the  simple  reason  that  their  births 
antedated  the  marriage.  This  suggestion,  therefore,  niight 
well  be  laid  out  of  view.  But  assuming  for  the  nonce  that  the 
true  construction  of  this  sentence  is  that  contended  for  by  the 
appellants,  namely,  that  "  under  the  case  of  CouHs  v.  Greenhow j 
2  Munf.  372,  prior  born  children  are  as  much  the  issue  of  the 
marriage  as  those  born  afterwards,''  the  question  then  arises, 
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whether  the  offspring  of  an  illicit  intercourse  between  a  white 
person  and  a  negro,  both  domiciled  in  Virginia,  can  be  legiti- 
TTiated  by  a  marriage  subsequently  solemnized  in  a  state  or  dis- 
trict where  the  laws  permit  such  marriages.  And  this  question 
xnust,  we  think,  at  this  day  be  both  upon  principle  and  au- 
thority, answered  in  the  negative. 

In  Brook  v.  Brook,  9  11.  L.  Cas.  223,  Lord  Cranworth  said: 
•^'  The  conclusion  at  which  I  have  arrived  is  the  same  as  that 
w^hich  my  noble  and  learned  friend  on  the  woolsack  has  come 
to,  namely,  that  though  in  the  case  of  marriages  celebrated 
abroad  the  lex  loci  contractus  must  quoad  solaimtates  determine 
the  validity  of  the  contract,  yet  no  law  but  our  own  can  decide 
whether  the  contract  is  or  is  not  one  which  the  parties  to  it, 
being  subjects  of  her  majesty,  domiciled  in  this  country,  might 
lawfiilly  make." 

"  There  can  be  no  doubt  as  to  the  power  of  every  country," 
says  he,  "to  make  laws  regulating  the  marriage  of  its  own  sub- 
jects, to  declare  who  may  marry,  how  they  may  marry,  and 
what  shall  be  the  legal  consequences  of  their  marrying.  And 
if  the  marriages  of  all  its  subjects  were  contracted  wnthin  its 
own  boundaries  no  such  difficulties  as  that  which  has  arisen  in 
the  present  case  could  exist.  But  that  is  not  the  case;  the  in- 
tercourse of  the  people  of  all  Christian  countries  among  one 
another  is  so  constant,  and  the  number  of  subjects  of  one  coun- 
try, living  in  or  passing  through  another  is  so  great,  that  the 
marriage  of  the  subject  of  one  country  within  territories  of 
another  must  be  a  matter  of  frequent  occurrence.  So,  again,  if 
the  laws  of  all  countries  were  the  same  as  to  who  might  marry, 
and  what  should  constitute  marriage,  there  would  be  no  diffi- 
culty; but  that  is  not  the  case,  hence  it  becomes  necessary  for 
every  country  to  determine  by  w^hat  rule  it  will  be  guided  in 
deciding  on  the  validity  of  a  marriage  entered  into  beyond  the 
area  over  w^hich  the  authority  of  its  own  laws  extends." 

"  The  rule,"  says  he,  "  in  this  country,  and  I  believe  generally 
in  all  countries  is,  that  the  marriage,  if  good  in  the  countrj" 
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where  it  was  contracted,  is  good  everywhere,  subject,  however, 
to  some  (jualilications,  one  of  them  being  that  the  marriage  is 
not  a  marriage  prohibited  by  the  laws  of  the  country  to  wiiich 
the  parties  contracting  marriage  belong." 

And  in  this  same  case,  the  lord-chancellor  (Lord  Campbell) 
after  stating  the  general  rule,  that  a  foreign  marriage,  valid  ac- 
cording to  the  law  of  a  country  where  it  is  celebrated,  is  good 
everywhere,  adds:  "But  while  the  forms  of  entering  into  the 
contract  of  marriage  are  to  be  regulated  by  the  lex  loci  cort" 
traetits^  the  law  of  the  country  in  which  it  is  celebrated,  the  es- 
sentials of  the  contract  depend  upon  the  lex  domieilu,  the  law  of 
the  country  in  which  the  parties  are  domiciled  at  the  time  of 
the  marriage,  and  in  which  the  matrimonial  residence  is  con- 
templated. Although  the  forms  of  celebrating  the  foreign 
marriage  may  be  different  from  those  required  by  the  law  of 
the  country  of  domicile,  the  marriage  may  be  good  everywhere. 
But,  if  the  contract  of  marriage  is  such,  in^essentials,  as  to  be 
contrary  to  the  law  of  the  country  of  domicile,  and  it  is  de- 
clared void  by  that  law,  it  is  to  be  regarded  as  void  in  the  coun- 
try of  domicile,  though  not  contrary  to  the  law  of  the  country 
in  which  it  was  celebrated."  And  again  he  says,  at  page  219: 
"  If  a  marriage  absolutely  prohibited  in  any  country  as  being 
contrary  to  puplic  policy,  and  leading  to  social  evils,  I  think 
that  the  domiciled  inhabitants  of  that  country  cannot  be  per- 
mitted, by  passing  the  frontier  and  entering  another  state  in 
which  the  nuirriage  is  not  prohibited,  to  celebrate  a  marriage 
forbidden  by  their  own  state,  and  immediately  returning  to 
their  own  state,  to  insist  upon  their  marriage  being  recognized 
as  lawful." 

In  Soitomayer  v.  DeBurros^  L.  K.  3  Prob.  Div.  5,  Cotton,  L., 
J.,  said:  "But  it  is  a  well-recognized  principle  of  law  that  the 
question  of  personal  capacity  to  enter  into  a  contmct  is  to  be 
decided  by  the  law  of  the  domicile.  It  is,  however,  urged  that 
this  does  not  apply  to  the  contract  of  marriage,  and  that  a  mar- 
riage valid  according  to  the  law  of  the  country  where  it  is  sol- 
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emnized  is  valid  everywhere.  This,  in  our  opinion,  is  not  a  cor- 
rect statement  of  the  law.  The  law  of  a  country  where  a  mar- 
riage is  solemnized  must  alone  decide  all  questions  relating  to 
the  validity  of  the  ceremony  by  which  the  marriage  is  alleged 
to  have  been  constituted ;  but  as  in  other  contracts,  so  in  that 
of  marriage,  personal  capacity  must  depend  on  the  law  of  the 
domicile."  See  also  to  tlie  same  effect  Dicey  on  Domicile,  p. 
202;  WiUiams  v.  Oaies,  5  Ired.  535;  Dupre  v.  Ux'or  of  Boulard, 
10  La.  Ann.  411,  and  State  v.  Bell,  7  Baxter,  9;  Kinney  v.  Com,, 
30  Gratt.  858;  State  v.  Kennedy,  76  X.  C.  251.  I  have  quoted 
thus  largely  from  the  authorities  to  show  that  the  capacity  to 
enter  into  the  marriage  contract,  being  one  of  the  essentials  of 
the  contract,  must  be  governed  by  the  law  of  the  domicile,  and 
that  whether  the  rule  which  roriuires  that  a  marriage  valid 
where  celebrated  is  valid  everywhere  else  arises  out  of  all  the 
comity  between  nations  or  ex  debito  justiiioi,  yet  that  it  can  have 
no  application  to  a  marriage  contract  entered  into  in  a  foreign 
country  in  contravention  of  the  public  policy  and  statutes  of 
the  country  of  their  domicile  which  pronounces  a  marriage  be- 
tween them  not  only  "absolutely  void,"  but  criminal.  In  the 
very  nature  of  things  every  sovereign  state  must  have  the 
power  to  prescribe  what  incapacities  for  contracting  marriage 
shall  be  established  as  the  law  of  the  state  among  her  own  citi- 
zens, and  it  follows,  therefore,  that  when  the  state  has  once 
pronounced  an  incapacity  on  the  part  of  any  of  its  citizens  to 
enter  into  the  marriage  relation  with  each  other,  that  such  in- 
capacity attaches  itself  to  the  person  of  the  parties,  and  although 
it  may  not  be  enforceable  during  the  absence  of  the  parties,  it 
at  once  revives  with  all  its  prohibitive  power  upon  their  return 
to  the  place  of  domicile.  Fully  impressed  with  the  soundness 
of  these  views,  we  will  only  add  that,  in  our  opinion,  sections  6 
and  7  of  chapter  119  of  the  code,  do  not  contemplate  a  mar- 
riage made  absolutely  void  by  the  express  terms  of  the  statute, 
and  that  an  examination  of  the  cases  in  this  state,  referred  to 
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in  the  brief  of  the  appellants,  will  disclose  nothing  in  conflict 
with  the  views  herein  expressed. 

The  decree  of  the  circuit  court  of  Fredericksburg  is  plainly 
right  and  must  be  aflirmed. 

Lacy,  J.,  and  Fauntleroy,  J.,  concurred  in  the  opinion  of 
HiNTON,  J. 

Lewis,  P.,  dissented. 
Richardson,  J.,  dissenting,  said: 

I  do  not  concur  in  the  opinion  just  delivered.  There  is  no 
dispute  as  to  the  facts  of  this  case.  The  sole  question  tor 
consideration  and  determination  is,  whether  the  offspring  of 
a  cohabitation  between  a  white  person  and  a  negro  can,  in  Vir- 
ginia, become  legitimated,  where  the  parties  tlius  cohabiting, 
after  the  birth  of  the  children,  the  offspring  of  such  cohabita- 
tion, are  married  outside  of  Virginia,  where  such  marriage  is 
lawful. 

The  tacts  are  these:  Sometime  about  the  year  1831,  Mary 
James  departed  this  life  seized  and  possessed  of  considerable 
estate  in  the  county  of  Stafford,  where  she  died,  leaving  a  will, 
by  which  she  disposed  of  her  property,  and  by  which  the  late 
Judge  R.  C  L.  Moncure  and  W.  Peyton  Conway  were  aj)- 
pointed  her  executors;  which  will  was  duly  probated  in  said 
county  of  Stafford.  The  said  will,  with  the  records  of  said 
county,  was  destroyed  by  fire  during  the  late  war;  but  its  con- 
tents, so  far  as  necessary,  have  been  established,  and  in  that 
respect  there  is  no  dispute  here. 

By  her  will,  after  providing  for  the  payment  of  her  debts 
and  sundry  special  legacies,  Mary  James  devised  and  be- 
queathed all  the  residue  of  her  estate  to  said  R.  C.  L.  Moncure 
and  W.  P.  Conway,  her  executors,  m  (rust,  for  the  use  of  her 
brother,  Wm.  S.  James,  during  his  life,  then  for  the  use  of  her 
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sister,  Xancy  Hooe,  during  her  life,  and  after  her  death,  for  the 
use  of  the  said  Nancy  Hooe's  two  sons,  to  wit:  Dade  Hooe  and 
George  Hooe,  during  their  joint  lives,  and  if  either  should  die 
without  children,  the  whole  for  the  survivor  for  life,  and  at  his 
death  to  the  children  of  the  survivor  in  fee. 

The  first  two  life-tenants  died  many  years  ago,  and  soon 
thereafter  the  said  George  Hooe  also  died,  unmarried  and  with- 
out issue,  leaving  Dade  Hooe  alone,  in  whom  the  use  of  the 
entire  residuum  became  vested  for  life,  with  remainder  in  fee 
to  his  children. 

Subsequent  to  the  death  of  his  aunt,  the  said  testatrix,  Dade 
Hooe  commenced,  and  for  many  years  continued,  to  cohabit, 
in  Virginia,  with  one  Hannah  Greenhow,  a  woman  of  color, 
by  whom  he  had  eleven  children,  who  are  the  appellants  here, 
all  of  whom  were  always  recognized  by  said  Dade  Hooe  as  his 
children,  the  relation  and  cohabitation  betw^een  him  and  said 
Hannah  Greenhow  having  lasted  for  some  forty  years,  and  was 
only  terminated  by  his  death  in  1881. 

In  the  year  1875,  Dade  Hooe  and  Hannah  Greenhow  were 
lawfully  married  in  the  city  of  Washington,  in  accordance  with 
the  laws  of  the  District  of  Columbia,  and  afterw^ards  returned 
to  Stafford  county,  where  they  continued  to  live  together  until 
separated  by  death ;  the  offspring  of  such  cohabitation,  the  ap- 
pellants here,  having  been  all  the  time,  both  prior  and  subse- 
quent to  said  marriage,  recognized  by  Dade  Hooe  as  his  chil- 
dren. 

The  executors  of  Mary  James  faithfiilly  executed  the  trusts 
committed  to  them.  By  the  last  report  of  said  executors,  it 
appears  that  there  was  a  residuum  of  the  estate  which  went 
into  their  hands,  of  one  thousand  dollars,  which  they  had  in- 
vested in  Virginia  state  securities,  which  they  held  as  trustees 
under  the  will  of  Mary  James,  for  the  use  of  Dade  Hooe,  the 
surviving  life-tenant,  to  whom  the  interest  on  said  investment 
had  been  regularly  paid.  Since  the  death  of  Judge  Moncure, 
said  securities  have  been  held  by  the  surviving  executor,  W.  P. 
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Conway ;  and  the  appellants,  claiming  to  be  entitled  to  same, 
as  the  children  of  Dade  Hobe,  according  to  the  terms  of  the 
devise  by  Mary  James,  made  demand  upon  said  surviving  ex- 
ecutor therefor;  but  he,  being  in  doubt  as  to  whether  they  were 
entitled  thereto,  refused  to  deliver  said  securities  to  them  with- 
out first  having  the  question  judicially  settled. 

Accordingly,  in  February,  1883,  the  appellants  filed  their  bill 
in  the  circuit  court  at  Fredericksburg,  setting  forth  substan- 
tially the  facts  aforesaid,  claiming  that  under  the  laws  of  Vir- 
ginia, they  are  the  legitimate  children  of  Dade  Hooe,  and  as 
such  entitled  to  said  residuum,  and  praying  that  said  surnving 
executor  be  required  to  deliver  said  securities  to  them,  and  for 
general  relief  To  this  bill  the  said  8urvi\ing  executor,  Con- 
way, and  the  heirs  at  law  of  Mary  James,  the  testatrix,  were 
made  parties  defendant. 

Conway,  the  executor,  answered  the  bill,  and,  while  in  other 
respects  he  admitted  its  statements  as  to  the  claim  of  the  com- 
plainants to  the  property  in  question,  he  simply  submitted  him- 
self to  the  direction  of  the  court.  None  of  the  heirs  at  law  of 
Mary  James  answered  the  bill,  nor  have  they  in  any  way  ap- 
peared or  asserted  any  claim  to  the  property  in  suit.  It  should 
also  be  stated,  that  Dade  Ilooe  left  a  wnll,  by  which  he  dexnsed 
all  the  estate,  as  follows:  *'I  give  my  property,  of  every  kind 
whatsoever,  real  or  personal,  in  possession  or  in  action,  remain- 
der or  reversion,  to  which  I  am  now  entitled  or  may  be  enti- 
tled at  the  time  of  my  death,  or  at  any  time  afterwards,  to  the 
children  of  Hannah  Greenhow,  a  woman  of  color,  who  is  now 
and  for  many  years  has  been  living  with  me,  the  said  children 
being  eleven  (11)  in  number,  and  being  my  natural  children,  or 
to  such  of  the  said  children  as  may  be  living  at  my  death,  and 
the  issue  then  living  of  such  as  may  be  then  dead,  such  issue 
taking  jyer  stirpe^.^^  This  will  was  duly  executed  and  witnessed 
by  Judge  R.  C.  L.  Moncure  and  John  M.  Hull,  and  was  duly 
proved  by  the  subscribing  witnesses,  and  admitted  to  record  in 
Stattbrd  county  court,  on  the  20th  day  of  July,  1881. 
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At  the  hearing  of  the  cause,  in  June,  1883,  the  circuit  court 
entered  a  decree  holding  that  the  plaintifts,  the  appellants  here, 
were  not  entitled  to  said  iund;  in  other  words,  that  these  ap- 
pellants cannot  be  considered,  under  the  law  of  Virginia,  the 
legitimate  children  of  Dade  Hooe.  From  that  decree  the  case 
is  here  on  appeal. 

The  precise  question  presented  by  the  record  in  this  case  has 
never  been  decided  by  this  court;  that  is,  no  case  has  been  de- 
cided touching  the  legitimacy  of  the  offspring  of  a  cohabitation 
of  a  white  person  with  a  negro,  when  the  parties  thus  cohabit- 
ing afterwards  marry.  We  shall  presently  see  that,  upon  prin- 
ciple, the  question  was  long  ago  settled  by  this  court,  and  in 
iavor  of  the  right  asserted  by  the  appellants  in  this  case.  In 
printed  arguments  on  both  sides,  and  in  an  oral  argument  on 
behalf  of  the  appellants,  the  case  has  been  ably  presented.  We 
were  not  favored  with  an  oral  argument  on  behalf  of  the  ap- 
pellees. A  large  number  of  authorities,  both  English  and 
American,  have  been  referred  to,  all  of  which,  together  with 
such  others  as  were  available,  have  been  carefully  examined. 
To  examine  and  comment  upon  the  numerous  authorities  to 
which  we  have  been  referred,  would  exhibit  a  curious  and  per- 
plexing diversity  of  judicial  determination,  but  could  serve  no 
really  useful  purpose  here,  as  this  case  is,  in  my  opinion,  ne- 
cessarily governed  by  our  own  statute. 

By  the  6th  section  of  ch.  119,  Code  1873,  it  is  pro\nded:  "K 
a  man,  having  had  a  child  or  children  by  a  woman,  shall  after- 
wards intermarry  with  her,  such  child  or  children,  or  their  de- 
scendants, if  recognized  by  him  before  or  after  the  marriage, 
shall  be  deemed  legitimate."  And  by  the  7th  section  of  same 
chapter,  it  is  declared  that:  "The  issue  of  marriages  deemed 
null  in  law,  or  dissolved  by  a  court,  shall  nevertheless  be  legiti- 
mate." These  humane  provisions  of  our  law  stand  in  striking 
contrast  to  the  barbarous  common  law  principle  by  which  all 
are  and  must  remain  bastards  w^ho  are  born  out  of  lawful  wed- 
lock.    Discussing  this  English  doctrine,  which  has  been  utterly 
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discarded  in  Virginia,  Carr,  J.,  in  Davis  v.  Bowe,  6  Rand.  355, 
said :  *'  The  framers  of  our  law  looked  to  these  provisions  of  the 
English  law  to  avoid,  not  to  imitate,  to  pull  down,  not  to  build 
up;  its  principles  are  violated;  its  landmarks  removed;  its 
fences  broken  down;  its  traces  obliterated." 

There  are,  in  Virginia,  two  chief  grounds  which  render  mar- 
riage absolutely  void :  These  are,  (1)  marriage  betw^een  a  white 
person  and  a  negro;  and  (2)  marriage  where  there  is  an  exists 
ing  prior  marriage,  which  constitutes  the  crime  of  bigamy.  In 
the  first  case  named,  that  of  marriage  between  a  white  person 
and  a  negro,  which  by  the  law  of  Virginia  is  punished  as  a 
felony  by  confinement  in  the  penitentiary  for  a  period  of  not 
less  than  two  nor  more  thsLuJive  years;  yet  for  the  crime  of  big- 
amy the  period  of  confinement  in  the  penitentiary  is  fixed  at 
not  less  than  three  nor  more  than  ei<fht  years.  See  Acts  1877-8, 
p.  301-2.  This  is  singular  legislative  leniency  in  favor  of  in- 
termarriage betw^cen  white  persons  and  negroes,  especially  in 
view  of  the  abhorrence  in  which  the  amalgamation  of  the  two 
races  is  held.  Doubtless  the  legislature  was  guided  more  by 
the  purpose  of  stamping  with  disapprobation  what  in  its  judg- 
ment could,  at  most,  be  of  but  rare  occurrence,  than  by  the 
importance  of  fixing  a  heavy  penalty  to  an  offence  so  revolting 
as  to  need  little,  if  anything,  other  than  the  restraints  of  social 
and  moral  sensibility.  Mr.  Minor's  conclusion  seems  to  be 
that,  in  either  of  the  cases  named,  though  the  marriage  is  void 
per  se,  it  would  be  prudent  to  obtain  a  divorce,  if  either  party 
desire  to  marry  again.  1  Minor's  Inst.  261-2.  This  position 
of  Mr.  Minor  indicates  that,  in  his  view,  there  are  certain  re- 
sponsibilities, other  than  criminal,  and  certain  rights  incident 
to,  or  that  may  flow  from  a  void  marriage,  which  the  law  will 
regard. 

Xow,  looking  to  the  very  comprehensive  language  of  sec- 
tion seven,  we  have  no  authority  for  saving,  nor  could  we  be 
excused  for  assuming,  that,  for  the  purposes  of  this  case,  that 
language  has  no  application.     It  is  true  that  that  provision  was 
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incorporated  into  our  Code  as  long  ago  as  1785,  and  was  not 
adopted  with  reference  to,  or  intended  to  confer  any  benefit  or 
right  upon  the  colored  race, — the  negro  in  Virginia,  at  its  pas- 
sage, being  a  mere  chattel.  Hence  in  Stones  v.  Keeling ^  5  Call, 
148,  Roane  J.,  commenting  upon  the  broad  humane  policy  of 
this  same  provision  of  our  law,  and  answering  the  argument  of 
counsel,  said:  "It  was  also  said,  by  the  same  gentleman,  that 
my  construction  would  legitimate  the  children  of  a  white  man 
and  a  negro  woman,  when  the  marriage  ceremony  has  taken 
place.  The  answer  is  easy  and  evident.  The  law  concerning 
marriage  is  to  be  construed  and  understood  in  relation  to  those 
persons  only  to  whom  the  law  relates;  and  not  to  a  class  of 
persons  clearly  not  within  the  idea  of  the  legislature  when  con- 
templating the  subjects  of  marriage  and  legitimacy."  The  law 
tlius  enacted  without  reference  to,  or  with  any  intention  on  the 
part  of  the  legislature  to  benefit  the  negro,  in  his  then  status, 
stands  unchanged  to-day,  and  we  are  bound  upon  well  settled 
principles,  to  presume  that  it  remains  unchanged  by  deliberate 
legislative  design,  founded  in  the  enlightened  humane  policy 
which  disdains  to  visit  the  sins  of  the  parent  upon  the  unof- 
fending child.  True,  by  our  statute,  Act8  1877-8,  above  refer- 
red to,  tlie  marriage  of  a  white  person  with  a  negro  is  a  crime, 
and  though  the  marriage  be  entered  into  beyond  the  limits  of 
the  State,  where  such  marriage  is  lawful,  yet,  if  the  parties  re- 
side in  this  State  and  go  beyond  its  limits  and  are  lawftilly 
married  in  accordance  with  the  laws  of  the  State  or  place  where 
the  marriage  is  celebrated,  and  then  return  to  their  domicile 
here,  they  are  amenable  to  the  law  which  they  have  sought  to 
evade.  This  subject  was  very  fully  discussed  by  Christian  J.  in 
Kenny  v.  The  Conntwuiceaiihy  30  Gratt.  858;  butf  obviously  the 
doctrine  discussed  and  the  principles  laid  down  in  that  ca«e, 
have  no  application  to  this  case.  As  touching  the  parties  to 
the  marriage,  that  case  was  like  this;  there  a  black  man  and  a 
white  woman,  domiciled  in  Augusta  county,  Virginia  went  to 
Washington  city,  and  were  there  duly  married,  but  returned 
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immediately  to  their  home  in  this  State.  There  was  a  prose- 
cution and  coji\iction,  which  upon  writ  of  error  was  affirmed 
by  this  court.  Had  there  been  a  similar  prosecution  against 
the  parties  to  the  marriage,  the  parents  of  the  appellants  in  this 
case,  the  result  would,  doubtless,  have  been  the  same.  But 
this  is  no  criminal  prosecution  for  either  bigamy  or  the  mar- 
riage of  a  white  person  with  a  negro;  but  here  the  children, 
the  unpflfending  offspring  of  a  repulsive  alliance,  come  asking 
only  the  protection  which,  in  unmistakable  terms,  the  law  in 
its  benignity,  extends  to  them;  and  when  too,  there  is  not  even 
an  adversary  claimant  to  that  which  they  seek  as  rightfully 
their  own.  Surely  they  are  entitled  to  it  by  the  plain  language: 
"  If  a  man,  ha\'ing  had  a  child  or  children  by  a  woman,  shall 
afterwards  intermarry  with  her,  such  child  or  children,  or  their 
descendants,  if  recognized  by  him  before  or  after  the  marriage, 
shall  be  deemed  legitimate,"  &c.  The  law  was  on  the  statute 
book  irrespective  of  the  black  man,  and  many  years  before  the 
negro  attained  to  his  present  status.  The  law  has  stood  still; 
but  in  the  meantime,  the  negro  has  grown  into  its  gracious 
protection;  he  has  been  clothed  with  citizenship;  he  is,  in  the 
language  of  the  statute,  a  man,  and  while  the  idea  of  amalga- 
mation is  repugnant  to  the  white  race,  and  intermarriage  be- 
tween the  races  is  prohibited  under  heavj'  penalties  by  the  law, 
yet  the  dominant  white  race  has  not  yet  struck,  nor  will  it 
likely  ever  strike  at  the  natural  legal  rights  of  unoffending 
children  through  the  sins  of  their  parents.  The  policy  of  our 
law  is  quite  the  contrary.  The  argument  on  behalf  of  the  ap- 
pellee that  Dade  Ilooe  and  Hannah  Greenhow  were  not  really 
married,  but  only  attempted  to  commit  an  act  which  the  law 
declares  to  be  absolutely  void,  is  utterly  fallacious.  Had  they 
after  marriage,  remained  in  the  District  of  Columbia,  or  out- 
side of  this  State,  the  Virginia  law  would  not  have  been  vio- 
lated, and  they  could  not  have  been  pursued.  It  might  as  well 
be  said  that  persons  similarly  situated,  and  never  residents  of 
this  State,  but  duly  married  in  the  District  of  Columbia  or 
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other  place  where  such  marriages  are  lawfiil,  could  not  become 
residents  of  this  State.  This  would  be  so  palpably  in  violation 
of  the  principle  of  comity  between  the  States  that  the  idea 
could  not  be  for  a  moment  entertained. 

Again,  bigamous  marriages  are  absolutely  void,  yet  the  law 
legitimates,  in  its  humanity,  the  innocent  issue  of  such  mar- 
riages. Bigamous  negro  marriages  are  punishable  just  as  such 
marriages  between  white  people  are  punished.  In  each  case  it 
is  the  crime  which  the  law  abhors  and  punishes,  and  not  the 
unfortunate  issue  of  the  marriage  w^hich  in  law  is  void. 

Dade  Hooe  lived  a  life  greatly  oftensive  to  the  law  and  so- 
ciety. In  his  old  age  he  did  what  in  the  eye  of  the  law  and 
good  morals  was  perhaps  the  best  thing  he  could  do  under  the 
circumstances;  he  sought  to  relieve  his  acknowledged  children 
from  the  blight  and  curse  of  bastardy;  and  in  this  he  doubtless 
did  what  he  thought  was  best  in  attempting  to  advance  the  in- 
terest of  those  who  had  the  greatest  claim  upon  his  affection 
and  bounty. 

Stone  V.  Keeling^  5  Call,  143,  was  a  case  in  which  the  issue  of 
a  woman  by  a  second  marriage,  which  took  place  during  the 
lifetime  of  her  first  husband,  were  held  legitimate  after  the 
death  of  their  father.  In  delivering  the  opinion,  Roane,  J., 
said:  "This  is  a  mere  cix-il  controversy  to  ascertain  the  right  of 
propert}'."  And  the  judge  was  careful  to  remark  upon  the  im- 
portance of  keeping  the  first  marriage  out  of  view,  thus  taking 
the  precaution  of  shielding  the  children  against  the  criminal 
bigamous  act  of  their  mother.  Further  on  the  same  judge 
says:  "The  second  marriage,  therefore,  w^as  not  lawful;  it  was 
even  void ;  but  we  cannot,  in  this  ca^^e,  say  it  was  criminaL  *  * 
******  But  if  it  were  otherwise,  if  the  legislature 
should  ever  be  supposed  to  consider  every  second  marriage,  liv- 
ing a  first  husband  or  wife,  as  criminal,  wherefore  should  they 
visit  the  sins  of  the  parents  upon  the  innocent  and  unoftending 
offspring?    But  this  was  not  the  temper  of  the  legislature.     In 

the  case  of  incestuous  marriages,  when  the  parties  with  the  full 
Vol.  lxxx — 82 
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knowledge  of  the  everlaeting  bar  which  does  and  ought  to  ex- 
ist between  them,  enter  into  this  contract,  and  produce  an  in- 
nocent offspring  in  defiance  of  laws  human  and  divine;  where 
you  cannot  suppose  a  circumstance  of  excuse,  except  the 
scarcely  possible  one  of  an  ignorance  of  the  consanguinity 
which  exists  between  the  parties,  their  offspring  is  not  bastard- 
ized by  our  laws."  The  reasoning  of  Judge  Roane  is  pecu- 
liarly appropriate  to  the  case  in  hand;  and  it  is  difficult  to  con- 
ceive how,  upon  principle,  a  distincticm  can  be  taken  between 
that  case  and  this.  Bigamy  is  a  crime;  so  is  marriage  between 
white  and  colored  persons.  In  fact,  if  I  was  guided  only  by 
the  punishment  inflicted,  as  has  been  shown,  the  latter  is  the 
lesser  offence.  I  think  this  ciise  is  ruled  by  Stone  v.  Keeling, 
supra.  Many  other  authorities  to  the  same  effect  might  be 
cited.  I  may  mention  Sleigh  v.  Strirer^  5  Call,  439;  3  H.  &  M. 
225;  Bennett  v.  Tokr,  15  (Iratt.  621-2;  Coutts  v.  Greenhow,  2 
Munf.  363;  Ash  v.  Weg's  adnir,  2  Gratt.  203:  and  other  cases 
which  go  further  and  hold  that  though  the  parties  leave  the 
state  where  the  marriage  is  prohibited  and  to  evade  the  law  of 
their  domicile,  and  are  married  and  return  to  their  domicile^ 
still  the  marriage  is  valid.  Putnam  v.  Putnam,  8  Pick.  (Mass.) 
433;  Medwag  v.  NcedJmm,  16  Mass.  157.  For  an  able  and  ex- 
haustive discussion  of  the  whole  subject,  upon  a  full  examina- 
tion of  all  the  authorities,  see  Van  Voorties  v.  Brintwall,  86  X, 
^Y.  (court  of  apj)eals)  18. 

In  view  of  all  the  circumstances,  I  am  of  opinion,  that  by 
virtue  of  the  marriage  of  Dade  Hooe  to  Hannah  Greenhow,  in 
the  city  of  Washington,  and  the  continuous  recognition  of  their 
children,  the  appellants,  both  before  and  afttT  said  marriage  by 
Dade  Hooe,  their  father,  they  are  his  legitimate  children,  and 
as  such  entitled  to  the  fund  in  question ;  and  that  therefore  the 
decree  of  the  court  below  should  be  reversed  and  annulled. 

Decree  Confirmed. 
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Withers'  Adm'r  and  als.  v.  Sims  and  als. 
January  8th,  1885. 

1.  Practice  in  Chancery — MulHfariousness, — A  bill  brought  to  obtain  a 

construction  of  a  will  and  the  recovery  of  property  held  by  several 
persons  by  titles  derived  under  the  same  will,  is  not  multifarious. 

2.  li>E^— Jurisdiction— Remedy  at  law. — Bill  in  equity  will  not  lie  merely 

to  save  necessity  of  several  actions  of  ejectment.  But  where  the  title  of 
all  the  parties  to  the  property  in  controversy  depends  upon  the  con- 
struction to  be  given  to  the  will,  a  bill  will  be  entertained  to  construe 
the  will  and  settle  the  title  of  several  parties  to  the  property  at  the 
same  time. 

3.  Idem — Res  judicata — Parol  evidence, — Where  judgment  or  decree  is  re- 

lied on  as  estoppel,  and  pleadings  and  proceedings  in  former  suit  leave 
it  doubtful  what  was  the  issue,  or  state  of  facts  whereon  the  judgment 
or  decree  was  rendered,  parol  evidence  is  admissible  in  subsequent 
suit  to  show  what  was  actually  in  issue  and  determined  by  former  suit. 

4.  Idem— Res  judicata — Estoppel.— AW  matters  presented  and  received,  or 

presentable  to  sustain  the  particular  demand  litigated  in  prior  suit,  and 
all  matters  presented  H)r  presentable  under  the  issue  to  defeat  such  de» 
mand,  are  concluded  by  the  judgment  or  decree  in  the  former  suit. 

5.  W11.1.S—  Construction — Res  judicata — Case  at  bar. — In  1871,  testator 

willed  property  to  be  held  by  his  executors  in  trust  forG.  and  E.,  until 
they  respectively  arrive  at  twenty-one,  or  marry ;  if  either  die  without 
lawful  issue,  then  the  whole  to  be  held  for  the  survivor  until  twenty- 
one  ;  and  if  survivor  be  twenty-one  at  time  of  such  death,  then  the 
whole  to  go  to  him  ;  but  should  both  die  without  lawful  issue,  then  the 
whole  to  revert  to  testator's  estate.  Executors  declining,  B.  qualified 
as  administrator  c.  t.  a.  In  1872,  G.  and  E.,  still  minors,  brought  their 
bill  against  administrator  c.  t.  a.  and  testator's  children,  reciting  the 
will  and  praying  the  court  to  decide  if  the  trusts  in  the  will  devolved 
on  the  administrator  c.  t.  a.,  and  if  not,  to  appoint  a  trustee  to  execute 
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those  trusts,  and  to  direct  him  to  pay  G.  and  E.  a  reasonable  sum  for 
their  maintenance.  The  court  decided  that  G.  and  E.  each  had  a 
vested  estate,  subject  to  be  divested,  and  if  either  died  under  twenty- 
one,  the  whole  to  go  to  survivor;  that  the  estate  being  vested,  G.  and 
E.  each  was  entitled  to  maintenance  out  of  it ;  and  that  each  was  enti- 
tled to  the  possession  of  his  portion  when  he  attained  twenty -one,  or 
married.  G.  and  E.  both  attained  twenty-one  and  died  without  lawful 
issue.  In  1881,  testator's  children  brought  their  bill  against  G.  and  E.'s 
representatives  for  construction  of  the  will  and  recovery  of  the  prop- 
erty. Defendants  answered,  citing  the  decree  of  1872,  as  having  prop- 
erly adjudicated  the  issues  raised  by  the  bill  last  mentioned. 
Held: 

1.  The  matters  put  in  issue  by  the  bill  of  1881,  were  not  embraced  in 

the  issue  presented  by  the  bill  of  1872,  and  are  not  res  judical. 

2.  G.  and  E.  each  took  a  vested  equitable  estate  in  fee,  subject  to  be 

divested  only  on  the  death  of  each  under  twenty-one,  without 
lawful  issue,  and  so  soon  as  each  of  them  arrived  at  twenty  one. 
his  estate  became  absolute  and  indefeasible. 

Appeal  from  decree  of  circuit  court  of  Pittsylvania  county, 
rendered  December  15th,  1882,  in  the  chancery  suit  wherein 
W.  H.  Sims  and  wife,  John  R.  Wilson  and  George  W.  Clark 
and  others  are  plaintiffs,  and  E.  D.  Withers  in  his  own  right 
and  as  administrator  of  Edward  Withers,  deceased,  Charles  C. 
Miller,  executor  of  George  W.  Withers,  J.  I).  Blair,  adm'r  e.  t. 
a.  of  George  Wilson,  deceased,  William  Thomas  and  others, 
are  defendants. 

The  object  of  this  suit  is  to  construe  the  will  of  George  Wil- 
son, deceased,  and  to  recover  the  property  bequeathed  and  de- 
vised thereby  to  his  grandsons,  George  W>  Withers  and  Ed- 
ward Withers,  both  of  whom  died  after  attaining  twenty-one 
years  of  age,  and  without  lawful  issue.  The  decree  of  the  cir- 
cuit court  being  unfavorable  to  the  defendants,  they  applied  for 
and  obtained  from  one  of  the  judges  of  this  court  an  appeal 
and  writ  of  siipet^sedea^. 

Opinion  states  the  case. 

Camngton  ^  Fitzhugh  and  E.  E.  Bouldin^  for  the  appellants. 
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John  W,  RieUy  and  L.  C.  Berkelei/j  Jr.j  for  the  appellees. 
HiNTON,  J.,  delivered  the  opinion  of  the  court. 

By  the  second  clause  of  his  will,  George  Wilson,  of  the 
county  of  Pittsylvania,  who  died  many  years  ago,  made  the  fol- 
lowing devise  and  bequest: 

"  Second.  After  the  death  of  my  wife,  I  give  to  my  executors, 
hereinafter  named,  in  trust  for  my  grandchildren,  George  W. 
Withers  and  Edward  Withers,  the  tract  of  land  and  all  of  the 
personal  property  devised  in  the  above  clause  to  my  wife  for 
life,  and  also  two-thirds  of  any  debts  or  stock  due  me,  or  of  any 
money  on  hand  at  my  death.  The  property  named  or  referred 
to  in  this  clause  is  to  be  held  by  my  executors  aforesaid  in  trust 
for  my  said  grandchildren  until  they  shall  respectively  attain 
the  age  of  twenty-one  or  marry.  Should  either  of  my  said  * 
grandchildren  die  without  lawful  issue,  then  I  wish  the  whole 
of  the  property  named  in  this  clause  held  by  my  executors 
hereinafter  named  in  like  manner  for  the  survivor  of  said  grand- 
children, until  such  survivor  arrives  at  twenty-one  years  of  age; 
or  if  he  shall  be  twenty-one  years  of  age  at  the  time  of  such 
death,  then  I  wish  the  whole  of  the  property  named  in  this 
clause  to  go  to  him  •.  but  should  both  of  my  said  grandchildren 
die  without  lawful  issue,  then  I  wish  the  whole  of  the  property 
named  or  referred  to  in  this  clause  to  revert  to  my  estate  and 
be  divided  among  my  heirs  and  distributees  according  to  the 
laws  of  Virginia." 

The  testator,  by  other  clauses  of  his  will,  gave  also  to  his 
wife,  in  fee  simple,  one-third  of  the  debts  due  him,  stock  and 
money,  and  one-third  of  the  proceeds  of  the  sale  of  certain 
land,  (which  he  had  directed  his  executors  to  sell),  and  the 
other  two-thirds  he  gave  to  his  executors  in  trust,  for  his  said 
grandchildren,  '*  subject  to  the  same  trusts  and  conditions  as  to 
the  property  bequeathed  to  them  "  in  the  second  clause  of  his 
will. 
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The  testator's  wife  died  iu  his  lifetime,  and  all  of  the  persons 
Bamed  as  executors  in  the  will  refusing  to  qualify,  the  estate 
was  committed  to  J.  D.  Blair  as  administrator  e.  L  a.  Soon 
thereafterv  in.  January,  1872,  these  same  grandchildren,  Edward 
and  George  W.  Withers,  who  were  minors,  by  their  next  friend, 
brought  suit  in  the  circuit  court  of  the  county  of  Pittsylvania, 
against  the  said  administrator,  the  children  of  the  testator  and 
the  husbands  of  the  testator's  daughters;  but  the  scope  and  ef- 
fect of  this  suit,  being  one  of  the  controverted  questions  in  this 
appeal,  need  not  now  be  stated  further  than  to  say  that  it  is 
admitted  that  it  called  on  the  court  to  declare  whether  or  not 
the  trusts  of  the  will  devolved  on  the  said  administrator,  and  if 
not,  to  have  a  trustee  appointed  to  execute  them ;  whether  in 
consequence  oS  the  death  of  the  wife  in  the  testator's  lifetime, 
the  testator  died  intestate  as  to  one-tliird  of  the  stock,  debts 
and  moneys  given  to  her  absolutely,  or  the  same  passed  to  the 
grandsons  along  with  the  two-thirds  thereof  bequeathed  to 
them;  and  further  to  have  an  allowance  made  to  them  for  their 
maintenance  and  education  during  their  minority  from  said 
property.  To  this  suit  the  administrator  appeared  and  an- 
swered, but  it  seems  doubtful  whether  any  appearance  was 
made  by  the  other  defendants.  The  court  in  its  decree  held 
that  the  trust  devolved  on  the  administrator  c,  i,  a,;  "that  the 
projx^rty  bequeathed  and  devised  to  the  said  plaintiffs,  George 
W.  Withers  and  Edward  Withers,  was  a  vested  interest  to  be 
held  by  the  iK>minated  trustees  for  the  benefit  of  said  George 
W.  and  Edward  Withers,  subject  to  be  divested  and  go  to  the 
survivor,  if  either  died  under  twenty-one  years  of  age,  or  if 
one  died  under  twenty-one  years  of  age,  leaving  the  other  who 
attained  twenty-one  years  of  age  the  portion  given  to  the  de- 
ceased one,  or  the  whole  to  belong  to  such  survivor; "  and  that 
^*  being  a  vested  estate,  the  plaintifts  are  each  entitled  to  a  rea- 
sonable maintenance  out  of  said  estate;"  and  that  each  of  the 
plaintiffs  is  entitled  to  his  portion  of  said  estate  when  he  at- 
tajii^the  age  of  twenty-one  years  or  marries.     In  this  suit  par- 
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tition  was  made  of  the  real  estate,  aad,  under  the  direction  of 
the  court,  all  the  other  estate  devdsed  to  the  minors  was  by  the 
administrator  turned  over  to  them  as  they  became  of  age.  At 
the  September  term,  1874,  a  final  decree  was  entered  and  the 
cause  was  stricken  from  the  docket.  The  personal  estate  has 
been  disposed  of  by  the  grandchildren  as  they  pleased,  and  some 
of  the  land  has  been  sold,  whilst  some  of  it  has  been  conveyed 
away  by  them  to  secure  debts  contracted  by  them  since  they 
became  of  age.  In  the  year  1877,  Edward  Withers,  the 
younger  of  the  tw^o,  died  intestate,  aged  twenty-four  years,  and 
in  1880,  the  elder  of  the  two,  George  W.  Withers,  who  was 
then  twenty-eight  years  of  age,  died,  leaving  a  will  which  was 
duly  probated.  Their  father,  E.  D.  Withers,  inherited  from 
his  son  Edward  his  estate,  and  took  by  devise  the  estate  of  his 
other  son,  George  W.  Withers. 

In  1881,  the  heirs  of  the  testator,  George  Wilson,  who  were 
the  same  persons  who  were  defendants  to  the  former  suit,  ex- 
cept Mrs.  Clark,  who  died  in  1874,  and  whose  interest  is  now 
represented  by  her  children,  instituted  the  present  suit  in  the 
circuit  court  of  Pittsylvania,  to  have  the  court  construe  the  will 
of  the  deceased,  in  respect  to  the  contingency  that  had  hap- 
pened, the  death  of  both  grandchildren  without  lawful  issue; 
at  the  same  time  claiming  that  the  estate  devised  to  the  said 
Edward  and  George  W.  Withers  reverted,  under  the  provisions 
of  the  will,  to  them.  The  bill  sets  out  the  proceedings  in  the 
former  suit;  says  that  the  plaintiffe  are  advised  "  that  it  was  the 
intention  of  the  testator,  George  Wilson,  that  all  of  the  prop- 
erty' devised  and  bequeathed  as  aforesaid  to  his  said  grandsons 
should  be  divested  and  pass  to  his  heirs  and  distributees,  if  his 
said  grandsons  should  die  at  anytime  without  lawful  issue;" 
denies  that  the  complainants  are  precluded  from  recovering  the 
property  which  was  inherited  by  and  devised  to  E.  D.  Withers, 
and  that  which  had  been  sold  or  conveyed  in  trust  as  security 
for  their  debts  by  the  grandsons  in  their  lifetime,  by  any  of  the 
decrees  or  proceedings  in  the  former  suit.     To  this  bill  the  ad- 
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ministrator,  with  the  will  annexed,  of  George  Wilson,  deceased, 
the  personal  representatives  of  the  said  Edward  and  George  W. 
Withers,  their  heirs  at  law  and  distributees,  the  persons  who 
had  acquired  from  the  grandchildren  in  their  lifetime  any  of  the 
lands  embraced  in  said  devise,  and  the  trustees  and  beneficiaries 
in  the  deeds  of  trust  aforesaid,  or  the  said  realty,  were  made  de- 
fendants. To  this  bill  the  administrator  c.  t,  a,  filed  an  answer, 
in  which  he  says:  That  in  1871,  he  informed  the  guardian  of 
these  grandsons  that  his  counsel,  Messrs.  Robertson  &  Green, 
had  advised  him  it  was  necessary  to  have  the  will  of  George 
Wilson  construed;  that  the  former  suit  was  therefore  brought, 
"  and  said  \\ill  was  fully  construed  at  the  June  term,  1872;"  he 
says  that  the  construction  placed  on  said  will  in  the  former  suit 
was  that  Edward  and  George  W.  Withers  took  each  a  vested 
interest  in  the  real  and  personal  estate  devised  and  bequeathed 
to  him,  which  was  subject  to  be  divested  only  on  their  dying 
under  twenty-one  years  of  age;  and  that  as  soon  as  either  one 
arrived  at  twenty-one  years  of  age,  his  estate  became  absolute 
and  indefeasible.  Demurrers  and  answers  were  filed  by  the 
other  defendants.  The  defendant,  E.  D.  Withers,  also  insisted 
in  his  answer :  Ist.  That  the  true  construction  of  said  will 
wjis,  that  when  the  grandsons  became  twenty-one  years  of  age 
their  title  to  the  property  was  absolute  and  indefeasible;  2nd. 
That  this  question  was  so  decided  in  the  former  suit,  to  which 
all  the  complainants,  or  those  under  whom  they  claim,  were  par- 
ties, and  is  therefore  res  adjudlcata.  A  plea  of  res  adjudicata 
was  also  tiled  by  all  of  the  defendants. 

In  December,  1882,  the  cause  came  on  to  be  finally  heard, 
when  the  court  decided  that  the  matter  was  not  res  adjaiUaita^ 
tmd  that  the  true  constnlction  of  the  will  was  that  contended 
for  by  the  plaintift's,  Sims  and  wife,  and  decreed  accordingly. 

Now  the  court  is  of  opinion  that  the  circuit  court  did  not  err 
in  overruling  the  demurrers  to  the  bill,  and  that  the  same  is  not 
multifarious.  The  object  of  the  bill  is  to  obtain  a  construction 
of  the  second  clause  of  the  will  of  George  Wilson,  and  the  v^ 
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eovery  of  property  held  by  persons  by  titles  derived  under  the 
same.  Upon  the  construction  to  be  given  to  that  instrument 
will  depend  the  question,  whether  they  are  to  retain  or  lose  this 
property.  They  have  therefore  a  common  interest  and  a  com- 
mon defence,  and  in  such  a  case  may  well  be  joined  in  the  same 
suit.  For  whilst  it  is  not  competent  for  a  plaintiff  to  demand 
several  matters  of  different  natures  against  several  defendants, 
yet  a  demurrer  will  not  lie,  even  though  the  defendants  be  un- 
connected wnth  each  other,  if  they  have  a  common  interest  cen- 
tering in  the  point  in  issue  in  the  cause.  Almond  v.  Wilson,  75 
Va.  R.  623;  2  Maddox  Ch'y,  294.  In  the  case  with  which  we 
are  dealing,  as  has  been  well  said  by  one  of  the  learned  counsel 
for  the  appellees,  "  the  will  is  the  source  of  the  title  of  them  all 
to  the  property  claimed  by  the  plaintiffs  in  the  suit,  and  its  true 
construction  is  the  pivotal  point  around  which  the  interest  of 
every  party  revolves."  The  bill,  therefore,  is  clearly  not  amen- 
able to  the  objection  of  being  multifarious.  Story's  Eq.  PI., 
sec.  271;  Nidton  v.  Isaacs,  30  Gratt.  738;  Walters  v.  Farmers 
Bank  of  Va.,  76  Va.  R.  16.  It  is  not  demurrable  for  a  similar 
reason.  Of  course  a  bill  in  equity  will  not  lie  merely  to  prevent 
a  party  plaintiff  from  the  necessity  of  having  to  bring  several 
actions  of  ejectment,  but  in  a  case  where  the  verj-  title  of  all 
the  parties  to  the  property  in  controversy  depends  upon  the  con- 
struction to  be  given  to  the  will  of  the  testator,  no  good  reason 
can  be  perceived  for  putting  the  parties  to  the  expense  and  delay 
of  separate  actions  of  ejectment  against  each  occupier  of  the 
land,  and  that  too  in  advance  of  a  determination  of  the  proper 
construction  of  the  will,  a  question  in  which  the  interests  of  all 
of  the  defendants  are  vitally  involved.  If  the  construction 
pla<.*ed  upon  the  will  should  happen  to  be  that  contended  for  by 
the  appellants,  it  puts  an  end  to  the  whole  litigation,  the  conve- 
nient and  logical  course  to  be  pursued,  therefore,  was  that 
adopted  by  the  plaintiffs :  to  come  into  equity  upon  a  bill  framed 
like  the  one  in  this  cause,  and  have  all  of  the  matters  deter- 
VOL.  LXXX — 83 


Digitized  by 


Google 


658  Withers'  Adm'r  and  als.  v.  Sims  and  als. 

opinion. 

mined  here,  where  tlie  court  can  adapt  its  decrees  to  the  proofs 
Against  each  defendant,  and  can  also  properly  apportion  the  costs. 

It  is  next  insisted  by  the  appellants  that  the  matter  now  liti- 
gated is  res  adjudicata.  That  the  circuit  court  did,  by  \X»  decree 
of  June  4,  1872,  in  the  former  suit,  styled  Withers,  by,  &c.,  r. 
George  Wilson's  adm'r,  construe  the  will  of  (leorge  Wilson,  in 
respect  to  the  contingency  which  has  happened,  the  death  of 
both  Edward  and  George  W.  Wilson,  without  lawful  issue. 
Upon  the  point  of  what  constitutes  res  jvdicatay  the  authorities 
are  not  in  entire  harmony.  A  few  of  them,  however,  will  be 
cited,  simply  with  a  view  of  illustrating  the  essential  features  of 
the  doctrine,  so  far  as  we  deem  them  applicable  to  the  case  in 
hand. 

In  Russell  v.  Place,  94  U.  S.  K.  608,  Mr.  Justice  Field,  in  de- 
livering the  opinion  of  the  court,  says:  "It  is  undoubtedly  set- 
tled law  that  a  judgment  of  a  court  of  competent  jurisdiction, 
upon  a  (luestion  directly  involved  in  one  suit,  is  conclusive  as  to 
that  (juestion  in  another  suit  between  the  same  parties.  But  to 
the  o])eration  of  the  judgment  it  nmst  appear,  either  upon  the 
face  of  the  record,  or  be  shown  by  extrinsic  evidence,  that  the 
precise  (juestion  was  raised  and  determined  in  the  former  suit 
If  there  be  any  uncertainty  on  this  head  in  the  record,  as,  for 
example,  if  it  appear  that  several  distinct  matters  may  have  been 
litigated,  upon  one  or  more  of  which  the  judgment  may  have 
passed,  without  indicating  which  of  them  was  thus  litigated, 
and  upon  which  the  judgment  was  rendered,  the  whole  subject- 
matter  of  the  action  will  be  at  large,  and  open  to  a  new  conten- 
tion, unless  this  uncertainty  be  removed  by  extrinsic  evidence 
showing  the  precise  point  involved  and  determined."  And  says 
he:  *' To  api)ly  the  judgment,  and  give  effect  to  tlie  adjudica- 
tion actually  made,  when  the  record  leaves  the  matter  in  doubt, 
such  e^adence  is  admissible." 

lie  further  says,  in  that  case,  "that  in  the  Packet  Comjxiny  v. 
Sf'ckhs,  5  Wall.  580,  the  general  rule  ^^'ith  respect  to  the  con- 
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clusiveness  of  a  verdict  and  judgment  in  a  former  suit  between 
the  same  parties,  when  the  judgment  is  used  in  pleading  as  an 
estoppel,  or  is  relied  upon  as  evidence,  was  stated  to  be  sub- 
stantially this :  that,  to  render  the  judgment  conclusive,  it  must 
appear  by  the  record  of  the  prior  suit  that  the  particular  mat- 
ter sought  to  be  concluded  was  necessarily  tried  or  determined, 
that  is,  that  the  verdict  could  not  have  been  rendered  without 
deciding  that  matter;  or  it  must  be  shown  by  extrinsic  exi- 
dence  consistent  with  the  record,  that  the  verdict  and  judgment 
necessarily  involved  the  consideration  and  determination  of  the 
matter." 

In  Chiisman's  adm^x  v.  Harman  ^  aLy  29  Gratt.  499,  the  rule 
as  stated  in  Bussell  v.  Place,  supra,  is  quoted  with  approval. 
Wells  on  Res  Adjudicata,  sec.  282;  Freeman  on  Judgments, 
sec.  256. 

Xow  let  us  apply  these  principles  to  the  case  at  bar.  It  'is 
true  that  the  bill  does  advert  to  the  provisions  of  the  will,  and 
suggests  as  the  proper  construction  thereof  the  construction 
now  contended  for  by  the  a])pellants;  but  upon  a  careful  scru- 
tiny of  its  whole  frame,  it  seems  to  me,  that  its  real  objects  are 
those  disclosed  in  the  special  prayer  of  the  bill,  viz:  to  have 
the  court  decide  whether  the  trusts  of  the  will  devolved  on 
the  administrator  with  the  will  annexed,  and  if  not,  to  have 
the  court  appoint  a  trustee  to  execute  them ;  and  then  to  have 
a  reasonable  amount  for  support,  education  and  clothing  al- 
lowed them.  And  I  am  sustained  in  this  conclusion  not  only 
by  the  fact  that  this  was  the  view  entertained  of  the  objects  of 
the  bill  by  the  administrator  c,  t,  a.,  at  the  time  it  was  filed,  as 
is  shown  by  the  statement  in  the  answer  of  said  administrator 
to  that  bill,  that  "the  complainants'  bill  does  not  ask  for  any 
decisions  upon  this  (meaning  the  construction  of  the  will  in  the 
event  that  both  of  the  grandsons  sliould  die  after  they  had  at- 
tained the  age  of  twenty-one  years,  without  lawftil  issue,)  and 
other  important  questious  of  construction  ansing  under  the 
will,  any  further  than  is  implied  in  the  prayer,  that  some  per- 
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son  be  appointed  to  execute  the  trusts  of  the  will  in  the  place 
of  this  defendant;"  but  by  the  tenns  of  the  decree  as  well: 
for  whilst  that  decree  does  in  terms  declare,  that  the  property 
bequeathed  and  devised  to  the  grandsons  "  wa«  a  vested  interest 
to  be  held  by  the  nominated  trustees  for  the  benefit  of  the  said 
George  W.  and  Edward  Withers,  subject  to  be  divested  and  go 
to  the  surs-ivor,  if  either  died  under  twenty-one  years  of  age, 
or  if  one  died  under  twenty-one  years  of  age,  leaving  the  other 
who  attained  twentj'-one  years  of  age  the  portion  given  to  the 
deceased  one,"  *  *  ^t  ^j^ j  j^^ing  a  vested  estate,  that  said 
plaintifts  are  each  entitled  to  a  reasonable  maintenance  out  of 
said  estate,"  it  is  silent  upon  the  point  which  is  now  in  issue, 
and  which  is  made  a  practical  question  by  the  contingency  that 
has  happened.  We  recognize  that  it  may  be  urged  in  oi)posi- 
tion  to  this  view  that  the  administrator  has  in  his  answer  in 
the  present  suit  asserted  that  the  will  of  George  Wilson,  the 
testjitor,  was  fully  construed  by  the  decree  of  June  term,  1872, 
in  the  first  suit,  and  that  the  same  views  were  possibly  enter- 
tained by  others.  At  most,  these  must  have  been  mere  opin- 
ions, and  no  matter  how  honestly  they  may  be  held,  they  can- 
not prevail  as  against  the  actual  record  of  what  was  done,  im- 
pressed upon  the  face  of  the  pleadings  and  proceedings.  Free- 
man on  Judgments,  sec.  258.  But  by  what  is  here  said  it  ift 
not  intended  to  intimate  that  parol  or  extrinsic  evidence  may 
not  be  received  in  a  subsequent  suit  to  show  what  was  actually 
in  issue  and  determined  on  the  trial  of  a  former  suit,  where  the 
judgment  or  decree  is  relied  upon  as  an  estoj)pel,  and  the  plead- 
ings and  proceedings  in  the  former  suit  leaves  us  in  doubt  a*^  to 
the  precise  issue  or  state  of  facts  ui)on  which  the  judgment  or 
decree  was  rendered.  Cantpbelly.  Rankin,  9  Otto,  263;  Darts 
V.  Brown^  94  U.  S.  R.  428;  Chrlsmans  adm'r  v.  Harnutn  jf  aL^ 
29  Gratt.  494.  Xor  is  it  intended  to  throw  any  doubt  upon  the 
proposition  that  "  all  those  matters  which  were  oflfered  and  re- 
ceived, or  which  might  have  been  ofiered  to  sustain  the  partic- 
ular claim  or  demand  litigated  in  the  prior  action,  and  those 
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matters  of  defence  which  were  presented  or  which  might  have 
been  introduced  under  the  issue  to  defeat  such  claim,  are  con- 
cluded by  the  judgment  or  decree  in  the  former  suit,"  for  to 
this  extent  the  authorities  certainly  do  go.  Davis  v.  Broum^  94 
U.  S.  R.  428 ;  Oromwell  v.  County  of  Sue,  Id. ;  Malloney  v.  Horan^ 
49  X.  Y.  116;  Wells  on  Res  Adjudicata,  sees.  211,  217,  252; 
Bigelow  on  Estoppel,  22;  Freeman  on  Judgments,  sec.  271. 

It  only  remains  for  us  to  give  our  construction  of  the  clause 
of  the  will  under  consideration,  which  may  be  briefly  done.  No 
doubt  the  rule  of  construction,  recognized  as  well  in  this  coun- 
try as  in  England,  as  applicable  in  the  construction  of  the  limi- 
tation under  examination,  is,  that  where  there  is  a  gift  over  in 
the  event  of  death  without  issue,  that  direction  must  be  held  to 
mean  death  without  issue  at  any  time,  and  the  introduction  of 
a  previous  life  estate  does  not  alter  that  principle  of  construc- 
tion. O'Mahoney  v.  Burdett,  L.  R.  7  Enec.  and  Ir.  Appeals, 
399;  Ingram  y.  Soulier,  Id,  i08;  Olevant  \\  Wright,  L.  H.  1  Chy. 
Div.  349.  But  this  rule,  like  all  other  general  rules  of  con- 
struction, can  have  no  application  when  a  contrary  intention 
appears  in  the  will.  Tebbs  v.  Duval  et  als,  17  Gratt.  361 ;  Smithes 
Ex^orx.  Smith,  11  Gratt.  286;  Olevant  \,  Wright,  supra.  Here 
the  intention  sufliciently  appears  on  the  face  of  the  will.  The 
words  of  the  will  are:  *' Second.  After  the  death  of  my  wife,  I 
give  to  my  executors,  hereinafter  named,  in  trust  for  my  grand- 
children, George  W.  Withers  and  Edward  Withers,  the  tract 
of  land  and  all  of  the  personal  property  devised  in  the  above 
clause  (meaning  the  first  clause  of  his  will)  to  my  wnfe  for  life, 
and  also  two-thirds  of  any  debts  or  stocks  due  me,  or  of  any 
money  on  hand  at  my  death."  By  these  words  the  testator 
undoubtedly  gave  an  equitable  fee  simple  estate  in  the  property 
devised.  Had  these  grandsons  been  of  age,  no  doubt  he  would 
have  given  it  to  them  without  the  intervention  of  trustees,  but 
recognizing  that  they  were  minors,  he  directs  that  it  shall  be 
held  by  his  executors  "in  trust  until  they  shall  respectively  at- 
tain the  age  of  twenty-one  or  marrj."    Now  had  the  will  stop- 
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ped  here,  there  could  have  been  no  question  but  that  each  of 
these  grandsons  would  have  been  entitled,  so  soonjas  they  be- 
came of  age  or  married,  to  this  property,  as  their  absolute  and 
indefeasible  estate,  for  the  language  is  too  plain  to  admit  of 
doubt,  or  to  require  construction.  Here,  then,Js  a  clearly  de- 
fined purpose  that  the  trusts  shall  cease  at  the  farthest  when 
the  grandchildren  shall  become  of  age,  and  sooner  if  they  shall 
marry.  And  although  this  will  nmst  be  read  as  a  whole,  this 
clear  and  unambiguous  provision  cannot  be  controlled  by  mere 
inference  and  argument  from  any  general  or  ambiguous  pro- 
visions in  other  parts  of  the  instrument.  Ranfidd  and  wife  v. 
GaineSy  17  Gratt.  1;  Somnerwan  v.  Singer,  29  Gratt.  16.  But, 
the  testator  realizing  that  one  or  both  of  these  grandsons 
might  die  without  lawful  issue  before  the  period  when  accord- 
ing to  his  original  or  primary  purpose  these  estates  were  to  be- 
come absolute  and  indefeasible,  then  undertakes  to  provide  for 
these  cases  by  tlie  words:  "Should  either  of  my  grandchildren 
die  without  issue,  then  I  wnsli  the  whole  of  the  property  named 
in  this  clause  held  by  my  executors,  hereinafter  named,  in  like 
manner  for  the  survivor  of  said  grandchildren  until  such  sur- 
vivor arrives  at  twenty-one  years  of  age."  Thus,  again  show- 
ing a  purpose  to  adhere  to  his  original  intention  to  only  con- 
tinue the  trust  at  farthest  until  his  grandsons  should  become 
twenty-one  years  of  asre.  Then  recollecting  that  it  was  possi- 
ble that  the  survivor  might  be  above  twenty-one  years  of  age 
at  the  time  of  the  happening  of  this  contingency,  viz,  the  death 
of  one  of  his  grandsons  under  twenty-one  A\ithout  issue,  he 
adds,  as  a  matter  of  course,  "if  he  (the  survivor)  shall  be  twen- 
ty-one years  of  age  at  the  time  of  such  d^ath,  then  I  wish  the 
whole  of  the  property  named  in  the  clause  to  go  to  him."  He 
then  goes  on  in  the  same  sentence :  "  but  should  both  of  ray 
said  grandchildren  die  without  lawful  issue,  then  I  wish  the 
whole  of  the  property  named  or  referred  to  in  tliis  clause  to  re- 
vert to  my  estate,"  etc.  Now  here  the  testator  employs  fewer 
words  to  express  his  meaning,  but  it  seems  to  me  very  clear 
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that  he  was  using  the  words  "  die  without  lawiul  issue  "  in  the 
same  sense  that  he  had  used  those  words  in  the  first  instance. 
By  the  first  provision  the  gift  was  made  full  and  complete,  and 
it  was  only  necessary  to  provide  for  the  turning  over  of  the 
property  to  them  as  they  became  twenty-one  years  of  age  or 
married.  This  last  sentence  should  be  read  in  the  light  of  this 
original  purpose.  We  think  we  must  do  as  was  done  by  vice- 
chancellor  Sir  Lancelot  Shadwell,  in  Wheable  v.  WitherSy  16  Si- 
mons, 507,  read  this  sentence  as  if  the  words,  "  under  the  age 
of  twenty-one  years"  were  a  part  thereof  Kiljxiiriek  v.  Kilpat- 
r'tek,  13  Ves.  476. 

The  court  is  of  opinion  that  the  said  grandchildren  took 
each  a  vested  equitable  estate  in  fee  in  the  property  devised 
and  bequeathed  to  them,  which  estate  was  subject  to  be  di- 
vested only  on  the  death  of  each  under  twenty-one  years  of 
age,  without  lawful  issue,  and  that  so  soon  as  each  of  them 
arrived  at  the  age  of  twenty-one  years,  his  estate  became  abso- 
lute and  indefeasible. 

The  court  is  therefore  of  opinion  that  so  much  of  the  decree 
of  the  circuit  court  of  Pittsylvania  appealed  from,  as  is  in  con- 
flict with  this  opinion,  is  erroneous,  and  must  be  reversed  and 
annulled;  and  that  a  decree  must  be  entered  in  conformity  with 
the  views  herein  expressed. 

Lewis,  P.  and  Fauntleroy,  J.,  concurred  in  the  opinion. 

Lacy,  J.,  concurred  in  the  result. 

Richardson,  J.,  dissented. 

Decree  reversed. 
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^tauutou. 

Duffy  &  Bolton  v.  Figgat. 

September   17th,    1885. 

Lewis,  P.,  Absent. 

1 .  Appeals  —JurisdicHon — Plaintiff  appellant—  Defendant  appellant, — If 

plaintiff^s  claim  exceed  |500,  and  he  apply  for  appeal,  this  court  hath 
jurisdiction,  though  the  judgment  or  decree  be  for  less.  But  if  the 
judgment  or  decree  be  for  less  than  $500,  principal  and  interest,  at  the 
date  of  the  decree,  and  the  defendant  apply  for  appeal,  this  court  hath 
not  jurisdiction. 

2.  Idem — Special  commissioners — Defalcation. — Where  purchasers  at  judi- 

cial sale  are  compelled  to  pay  a  second  time  a  part  of  purchase  money, 
by  means  of  the  special  commissioner's  failure  to  give  required  bond, 
and  his  default  in  paying  over  money  collected  of  them,  the  jurisdiction 
of  this  court  to  hear  their  appeal,  depends  on  the  amount  of  the  defal- 
cation, and  not  on  the  amount  of  his  official  bond. 

Appeal  from  decree  of  circuit  court  of  Botetourt  county, 
rendered  July  1st,  1884,  in  the  chancery  cause  of  Ilamniond 
against  Hincs,  dismissing  on  demurrer  a  petition  filed  by  Duffy 
and  Bolton,  parties  to  said  cause,  and  purchasers  of  land  sold 
under  a  decree  therein,  by  Houston  and  Figgat,  special  com- 
missioners, to  rehear  and  reverse  a  decree  in  said  cause,  ren- 
dered May  3l8t,  1883,  and  deciding  that  the  joint  official  bond, 
in  penalty  of  $4000,  on  its  face  apparently  complete,  and  exe- 
cuted April  18th,  1874,  by  said  special  commissioners,  and  by 
them,  or  one  of  them,  placed  among  the  papers  in  the  cause, 
was  not  binding  on  the  obligors  therein,  on  the  ground  that  it 
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had  been  there  placed  with  the  understanding  that  it  was  not 
to  be  deemed  completed  until  said  Houston  procured  it  to  be 
executed  by  some  approved  surety. 
Opinion  states  the  remaining  facts. 

Hadea  ^  Haden^  for  the  appellants. 

*/.  U.  H.  Figgat^  for  the  appellee. 

Lacy,  J.,  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  the  decree  rendered  in  this  case  on 
the  Slst  of  May,  1883,  and  at  the  June  term,  1884.  The  case 
is  as  follows,  80  far  as  it  is  necessary  to  state  the  facts : 

In  the  suit  in  the  circuit  court  of  Botetourt  of  Hammond 
against  Hines,  instituted  in  April,  1869,  brought  by  the  plain- 
tiffs, Hammond  and  others,  to  subject  the  lands  of  Robert 
Hines,  deceased,  to  the  payment  of  the  debts  of  the  said  Ilines, 
deceased,  due  to  the  said  Hammond  and  others,  a  decree  was 
entered  in  the  cause  directing  the  sale  of  the  said  lands,  and 
the  appellee  Figgat  and  T.  1).  Houston  were  appointed  com- 
missioners to  execute  the  decree,  and  required  to  execute  bond 
in  the  penalty  of  $100,  and  again,  to  collect  the  purchase 
money,  to  execute  a  bond  with  security,  in  the  penalty  of 
$4000.  These  bonds  were  executed  without  security,  and  the 
money  collected  in  part  by  one  commissioner  and  in  part  by 
the  other.  The  money  collected  by  Figgat  was  accounted  for 
by  him ;  and  the  money  collected  by  Houston  was  accounted 
for  in  part  by  Houston,  but  as  to  $248.28  of  the  money  col- 
lected of  the  appellant  Dufty,  the  said  Houston  defaulted ;  and 
as  to  $87  of  the  money  collected  of  Bolton,  Houston  defaulted 
in  like  manner,  and  letl  the  State.  The  court  decreed  against 
the  said  Dufty  and  the  said  Bolton  respectively  for  these  sums, 
and  required  them  to  pay  a  second  time  the  said  sums,  which 
decree  was  accordingly  enforced. 
Vol.  lxxx-^4 
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From  this  ruling  and  action  of  the  circuit  court,  the  said 
Duffy  and  Bolton  have  appealed  to  this  court. 

They  insist,  that  as  the  bond  of  the  said  commissioners  was  a 
joint  bond,  it  was  the  bond  of  both,  and  that  Figgat  should  be 
made  to  answer  for  the  acts  of  his  co-commissioner,  Houston. 
But  Figgat  contending  that  this  bond  was  never  delivered  to 
the  clerk,  except  upon  condition  that  it  should  be  held  by  the 
clerk  until  Houston  should  furnish  securities,  in  accordance  with 
the  decree  of  the  circuit  court,  and  that  as  that  was  never  done, 
it  was  never  a  completed  bond;  and  the  circuit  court  so  hold- 
ing, decreed  against  the  i)urchasers  for  the  default  of  Houston, 
and  not  against  Figgat,  as  security  for  Houston. 

The  appellee  insists,  first,  in  this  court,  that  as  the  amount  of 
the  defalcation  of  the  said  Houston,  was  less  than  $500,  and  the 
amount  decreed  against  the  api)e]lants  was  under  $500,  their 
grievance,  whatever  it  be,  is  not  within  the  jurisdiction  of  this 
court,  and  that  the  appeal  must  be  for  that  cause  dismissed ;  and 
this  is  the  first  question  to  be  considered  by  this  court. 

The  jurisdiction  of  this  court  is  limited  to  an  amount  not 
less  than  $500.  The  amount  actually  in  disi)ute  is  the  criterion 
of  jurisdiction  ;  the  i)]aintiff's  claim  determines  the  jurisdiction 
on  his  side;  and  the  amount  adjudged  or  decreed  to  be  paid  by 
the  defendants  ascertains  it  on  his.  In  calculating  the  amount 
involved  in  the  decree  appealed  from,  all  costs  are  excluded, 
and  interest  is  not  estimated  beyond  the  date  of  the  decree. 
The  matter  in  controversy  must  not  only  be  of  the  value  of 
$500,  but  the  controversy  in  relation  to  matter  of  that  value 
must  be  continued  by  the  appeal.  And  it  has  been  held  in  this 
court,  that  although  the  action  was  for  more  than  the  requisite 
amount,  but  the  verdict  was  for  less,  the  court  would  not  take 
jurisdiction  upon  the  appeal  of  the  defendant.  Lems  v.  Xow//, 
3  Munf.  136;  G(yc  \\  Crockett,  27  Gratt.  735;  Harmanv.  The 
City  of  Liinvhburg,  33  Gratt.  37;  Barton's  Ch.  Practice,  1110; 
Bachefder  ^  Collins  v.  Richardson,  75  Va.  835;  Campbell v.SmUh, 
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32  Gratt.;  Buckner  v.  Meiz,  77  Va.  107;  Umbarger  v.  Watts,  33 
Gratt.  167. 

The  matter  in  controversy  is  that  which  is  the  essence  and  sub- 
stance of  the  judgment,  and  by  which  the  party  may  discharge 
himself.  The  matter  in  controversy  is  that  for  which  the  suit  is 
brought,  and  not  that  which  may  or  may  not  come  in  question. 

These  authorities  seem  to  be  conclusive  of  the  present  case, 
for,  as  already  stated,  the  only  matter  in  dispute  is  the  amount 
for  which  Houston  defaulted,  and  which  has  been  decreed 
against  the  appellants. 

The  amount  claimed  against  Duiiy  is,  principal  and  interest, 
at  the  date  of  the  decree,  $270.02,  and  the  amount  claimed 
against  Bolton,  is  $142;  and  the  decree  against  these  appel- 
lants for  these  sums,  is  the  ground  of  their  appeal ;  and  by  the 
payment  of  these  sums,  which  are  less  than  $500,  the  appellee 
could  discharge  himself  of  their  entire  claim  against  him.  And 
the  amount  in  controversy  thus  appears  to  be  below  the  juris- 
dictional sum  necessary  to  give  jurisdiction  to  this  court. 

The  appeal  must  therefore  be  dismissed  for  want  of  jurisdic- 
tion. 

Appeal  dismissed. 
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^tanntou. 

Jenkins  &  Cutchin  v.  Waller  &  Jordan. 

Howell  v.  Whitehill. 

September  17th,  1885. 

1.  Injunctions — Dissolution— CanHnuance. — It  rests  in  the  sound  discre- 

tion of  the  court  to  dissolve  an  interlocutory  injunction  upon  the  dom- 
ing in  of  the  answer  denying  the  equities  of  the  bill,  or  to  continue  it 
to  a  final  hearing  on  the  merits,  especially  where  fraud  is  the  gravamen 
of  the  bill,  or  where  dissolution  would  result  in  greater  injury  than  con- 
tinuance till  hearing. 

2.  Idem — Continuance — Cases  at  bar. — Mercantile  firms  having  on  hand 

large  stocks  of  perishable  goods,  confessed  judgments  for  large  sums 
in  favor  of  certain  preferred  creditors.  Executions  were  issued  and 
levied,  and  the  goods  advertised  for  sale.  Unpreferred  creditors  bring 
their  bill  charging  fraud  in  the  confession  of  said  judgments,  usury  in 
the  debts  whereon  the  judgments  were  founded,  want  of  jurisdiction  in 
the  courts  wherein  they  were  confessed,  etc.,  and  obtain  injunction  to 
sale,  and  appointment  of  receiver  to  take  charge  of  the  goods,  and  sell 
same  publicly  or  privately,  upon  giving  bond  in  sufiicient  penalty. 
Judgment  creditors  present  their  answers  to  the  bill,  and  move  to  dis- 
solve injunction  in  vacation.  No  depositions  had  been  taken ;  but  aflii- 
davits  sustain  the  allegations  of  the  bill,  and  receiver  had  executed  am- 
ple bond  and  taken  possession  of  the  goods.  The  motion  to  dissolve 
was  overruled,  and  the  injunction  continued  to  the  hearing  on  the  mer- 
its, the  decision  of  all  questions  being  reserved  until  then : 

Held: 

Such  action  is  sustained  by  sound  judicial  discretion  under  the  circum- 
stances, and  should  be  affirmed. 

The  appeals  in  the  two  causes  above  styled  were  argued  at 
Richmond  but  decided  at  Staunton. 
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Statement— Opinion. 

The  first  is  from  three  decrees  of  the  circuit  court  of  South- 
ampton county  rendered  in  June  and  July,  1883,  in  the  cause 
of  Waller  &  Jordan  and  als,  plaintiiFs,  against  Jenkins  &  Cut- 
chin  and  als,  defendants. 

The  second  is  from  decrees  of  the  circuit  court  of  Isle  of 
Wight  county  rendered  in  June,  1883,  in  the  cause  of  Howell 
&  Co.  and  als,  plaintiffs,  against  Whitehill  &  Co.  and  als,  de- 
fendants. 

The  facts  in  the  two  causes  are  so  exactly  similar  in  all  re- 
spects that  they  were  argued  and  submitted  as  one  cause,  and 
the  opinion  which  states  the  facts  of  the  first  cause  is  exponen- 
tial of  the  facts  of  the  last. 

White  ^  Garmtty  Baker  ^  Son  and  H.  R.  Griffin^  for  the  ap- 
pellants 

jR.  R.  Prentis^  for  the  appellees. 

Fauntleroy,  J.,  delivered  the  opinion  of  the  court. 

The  facts  necessarj^  to  be  stated  are  as  follows,  viz :  On  the 
27th  of  June,  1888,  the  plaintiffs,  Waller  &  Jordan  and  others, 
filed  their  bill  in  the  clerk's  office  of  the  circuit  court  of  South- 
ampton, Virginia,  alleging  that  William  H.  Jenkins,  J.  F. 
Cutchin,  Joel  H.  Cutchin  and  C.  A.  Cutchin,  merchants  and 
partners,  trading  as  Jenkins  &  Cutchin,  and  doing  business  in 
the  town  of  Franklin,  Southampton  county,Virginia,  are  justly 
indebted  to  the  said  complainants,  Waller  &  Jordan,  in  the  sum 
of  $102,  by  an  itemized  account  filed  with  the  bill,  and  marked 
Exhibit  Xo.  1 ;  to  Sickel,  Ilellen  &  Co.  in  the  sum  of  $330.84, 
by  an  account  filed  with  the  bill  and  marked  Exhibit  Xo.  2;  to 
Bruff',  Maddox  &  Faulkner  in  the  sum  of  $870.19,  by  an  account 
filed  wnth  the  bill  and  marked  Exhibit  Xo.  3;  to  J.  Whitehill 
&  Co.  in  the  sum  of  $688.50,  by  an  account  filed  with  the  bill 
and  marked  Exhibit  Xo.  4;  aggregating  an  indebtedness  to  the 
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said  complainants  of  ^1991.53;  the  consideration  of  all  which 
being  goods,  wares  and  merchandise  recently  bargained,  sold 
and  delivered  to  the  said  Jenkins  &  Cutchin  by  the  said  com- 
plainants, respectively,  in  the  usual  course  of  trade,  and  for 
which  complainants  have  never  been  paid.  That  the  said  Jen- 
kins &  Cutchin  have  recently  purchased  and  now  have  in  their 
store  in  Franklin,  Virginia,  a  very  large  stock  of  general  mer- 
chandise, supposed  to  be  worth  over  $20,000.  That  on  tlie  14th 
day  of  June,  1883,  in  the  clerk's  office  of  the  circuit  court  of 
the  city  of  Norfolk,  the  said  William  H.  Jenkins  and  J.  F. 
Cutchin  confessed  a  judgment  in  favor  of  the  said  Joel  H. 
Cutchin  and  C.  A.  Cutchin,  merchants  and  partners  trading  as 
J.  H.  Cutchin  &  Co.,  for  the  sum  of  $11,584.77,  with  interest 
thereon  from  June  8,  1883,  until  paid,  and  $18.20  costs.  That 
on  the  15th  day  of  June,  1883,  in  the  clerk's  office  of  the  cir- 
cuit court  of  the  city  of  Norfolk,  the  said  William  H.  Jenkins 
and  J.  F.  Cutchin  confessed  a  judgment  in  favor  of  J.  J.  Cut- 
chin for  the  sum  of  $1225,  with  interest  thereon  from  the  8th 
day  of  June,  1883,  until  paid,  and  $7.90  costs;  and  also  a  judg- 
ment in  favor  of  M.  L.  T.  Davis  and  B.  D.  Thomas,  merchants 
and  partners,  trading  as  M.  L.  T.  Davis  &  Co.,  for  the  sum  of 
$128S.66,  with  interest  thereon  from  the  8th  day  of  June,  1883, 
until  paid,  and  $7.90  costs.  That  executions  of  Jieri  facias^ 
founded  upon  the  said  judgments,  respectively,  were  imme- 
diately issued  and  placed  in  the  hands  of  W.  W.  Briggs,  sheriff 
of  Southampton  county,  who  levied  the  same  upon  the  said 
stock  of  general  merchandise  in  the  said  store  of  Jenkins  k 
Cutchin  in  the  said  town  of  Franklin. 

The  said  complainants  charge,  that  the  said  confessed  judg- 
ments, writs  of  feri  facias y  and  levies  made  thereunder,  are, 
each,  illegal,  and  null  and  void  as  to  complainants,  because  the 
supposed  causes  of  action  upon  which  the  said  suits  are  based, 
nor  any  part  of  either  of  them,  arose  in  the  city  of  Norfolk, 
but  the  same,  and  each  and  every  part  of  the  said  supposed 
causes  of  action,  arose  in  Southampton  county,  Virginia;  and 
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because  the  defendants,  William  11.  Jenkins  and  J.  F.  Cutehin, 
neither  of  them,  do  not  reside  in  the  city  of  Noi^folk,  but  are 
both  residents  of  Southampton  county,  Virginia ;  and,  there- 
fore, that  the  circuit  court  of  the  said  city  of  Norfolk,  had  no 
jurisdiction  in  the  said  actions  at  law,  or  authority  to  render  the 
said  judgments;  and  that  the  clerk  of  the  said  circuit  court  of 
Norfolk  city,  had  no  autho.rity  to  issue  the  said  writs  of  fieri 
facias^  because  the  term  of  the  court  at  which  the  said  judg- 
ments would  become  final  had  not  ended,  nor  even  begun,  nor 
had  the  said  circuit  court  of  the  city  of  Norfolk  entered  any 
order  allowing  executions  to  be  issued  in  the  said  cases;  and 
that,  therefore,  the  said  executions  do  not  create  or  operate  any 
lien  upon  the  said  stock  of  general  merchandise. 

That  the  said  W.  W.  Briggs,  sheriff  of  Southampton  county, 
proposes  to  sell  the  said  stock  of  general  merchandise,  in  Frank- 
lin, at  public  auction,  for  cash,  on  July  2d,  1883;  that  the  sale 
of  so  large  a  (quantity  of  goods,  for  cash,  in  so  small  a  place  as 
Franklin,  and  without  extensive  adveii:isement,  would  be  a  great 
wrong  to  conjplainants,  because  of  the  sacrifice  of  their  said 
property  at  prices  nmch  below  its  real  value. 

That  the  said  Jenkins  and  Cutchin  are  insolvent  and  heavily 
indebted;  and  that  the  said  confessions  of  judgment  were  made 
in  pursuance  of  a  collusive  bargain  between  the  said  William 
H.  Jenkins,  J.  F.  Cutchin,  Joel  II.  Cutchin,  C.  A.  Cutchin  and 
J.  J.  Cutchin,  with  intent  on  their  part  to  hinder,  delay  and  de- 
fraud the  complainants  and  other  creditors  of  J  enkins  &  Cutchin ; 
and  that  the  said  bargain,  judgments  and  executions,  are 
founded  upon  considerations  not  deemed  valuable  in  law,  and 
are  voluntary,  fraudulent  and  void  as  to  complainants. 

The  bill  further  charges,  that  the  said  Joel  II.  Cutchin  and 
C.  A.  Cutchin,  are  partners  of  the  said  William  II.  flenkins  and 
J.  F.  Cutchin,  jointly  interested  in  the  profits  of  the  business  of 
Jenkins  &  Cutchin;  that  they  participated  in  the  said  profits; 
furnished  capital  for  the  conduct  of  the  said|^business;  were  in 
the  habit  of  accepting  drafts  drawn  upon  them  in  the  name  of 


Digitized  by 


Google 


672  Jenkins  &  Cutchin  r.  Waller  &  Jordan. 

Opinion. 

the  firm  ;  and,  in  general,  so  conducted  themselves  as  to  induce 
the  complainants  to  credit  the  firm  of  Jenkins  &  Cutchin  on  the 
faith  of  their  connection  with  it.  That  the  indebtedness  alleged 
to  exist  from  the  said  William  H.  Jenkins  and  J.  F.  Cutchin  to 
the  said  Joel  IT.  Cutchin  and  C.  A.  Cutchin,  if  any  such  there 
be,  arises  on  a  settlement  of  their  partnership  accounts;  and  is, 
in  great  part,  composed  of  an  usurious  rate  of  interest  con- 
tracted to  be  paid  by  the  said  William  H.  Jenkins  and  J.  F. 
Cutchin,  for  the  loan  or  forbearance  of  money,  contrary  to  the 
statute,  in  such  case  made  and  provided. 

The  bill  calls  for  the  strictest  legal  proof  of  the  amount  and 
bona  fide  character  of  the  alleged  indebtedness  to  J.  H.  Cutchin 
&  Co.  and  to  J.  J.  Cutchin. 

The  bill  charges  the  insolvency  of  the  said  Jenkins  &  Cutchin ; 
and  that  the  assets  of  the  said  firm  consist  of  the  said  stock  of 
general  merchandise,  and  certain  debts  due  to  the  firm,  evi- 
denced by  their  book  accounts,  notes,  bonds,  and  other  evi- 
dences of  debt. 

The  bill  makes  W^illiam  H.  Jenkins,  J.  F.  Cutchin,  Joel  H. 
Cutchin  and  C.  A.  Cutchin,  merchants  and  partners,  trading  afi 
Jenkins  &  Cutchin;  the  said  Joel  11.  Cutchin  and  C.  A.  Cut- 
chin, merchants  and  partners  trading  as  J.  II.  Cutchin  &  Co.; 
J.  J.  Cutchin,  M.  L.  T.  Davis  and  B.  D.  Thomas,  merchants  and 
partners  trading  as  M.  L.  T.  Davis  &  Co. ;  and  W.  W.  Brigge, 
sheriff  of  Southampton  county,  parties  defendant  to  the  suit, 
and  prays  for  an  injunction  to  prohibit  and  restrain  William  H. 
Jenkins,  J.  F.  Cutchin,  Joel  H.  Cutchin,  C.  A.  Cutchin,  J,  J. 
Cutchin,  M.  L.  T.  Davis,  B.  1).  Thomas  and  William  II.  Briggs, 
their  agents  and  attorneys,  and  all  other  persons,  from  proceed- 
ing to  sell,  or  in  any  other  way  disposing  of  the  said  stock  of 
dry  goods  and  general  merchandise  in  the  store  recently  occu- 
pied by  Jenkins  &  Cutchin  in  the  town  of  Franklin,  South- 
ampton county,  Virginia,  and  from  collecting  any  debts  due  to 
the  said  firm,  or  disposing  of  any  of  the  assets  of  the  said  firm 
by  any  ways  or  means  whatsoever;  and  pniys  for  the  appoint- 
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meiit  of  a  receiver  to  take  charge  of  the  said  stock  of  general 
merchandise,  and  to  make  sale  of  the  same  upon  reasonable 
credit,  after  due  advertisement,  under  the  decree  of  the  court; 
to  collect  the  outstanding  indebtedness  due  to  the  said  Jenkins 
&  Cutchin;  and  praying  for  the  payment  of  the  debts  due  to 
complainants  by  the  said  Jenkins  &  Cutchin,  out  of  the  pro- 
ceeds of  the  said  sale,  and  for  the  distribution  of  the  fund 
among  the  boiut  fde  creditors  of  the  said  Jenkins  &  Cutchin,  to 
the  exclusion  of  any  debt  due  to  either  of  the  said  partners,  on 
a  settlement  of  their  mutual  accounts;  and  for  a  reference  to  a 
master  commissioner,  and  for  general  relief 

Upon  this  bill  the  judge  of  the  circuit  court  of  Southampton 
county  awarded  an  injunction  as  prayed  for,  and  on  the  30th  of 
June,  1883,  appointed  a  receiver,  and  directed  him  to  take  into 
his  possession  the  said  stock  of  general  merchandise  and  all 
other  assets  of  Jenkins  &  Cutchin,  and  to  sell  the  said  stock  at 
public  or  private  sale,  and  authorized  him  to  sell  the  same,  as  a 
whole,  privately,  for  seventy-five  per  cent,  of  the  cost  value 
thereof.  The  receiver  at  once  gave  the  required  bond,  wdth 
security,  for  $25,000,  took  jiossession  of  the  property,  and  pro- 
ceeded to  sell  the  same  according  to  the  terms  and  authority  of 
the  said  decree  of  June  30,  1 883. 

On  the  17th  day  of  July  the  cause  was  heard  by  the  judge 
on  the  motion  of  the  defendants  to  dissolve  the  injunction,  upon 
the  bill  and  answers  and  exhibits  aiid  affidavnts  filed,  and  gene- 
ral replication  to  the  answers,  and  was  argued  by  counsel, 
whereupon  the  following  order  was  made,  viz:  "On  considera- 
tion whereof,  the  court  being  of  opinion  that  the  cause  should 
be  further  proceeded  with,  and  without  deciding  any  of  the 
principles,  doth  overrule  the  said  motion,  and  continue  the  said 
injunction;  and  all  other  directions  are  reserved." 

On  the  2l8t  day  of  July,  1883,  an  appeal  was  allowed  and  a 

supersedeas  awarded  by  this  court  to  the  foregoing  order  of  the 

circuit  judge  of  Southampton  county,  with  directions,  that, 

upon  the  execution  of  an  appeal  bond  in  the  penalty  of  $6,000, 

Vol.  lxxx — 85 
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the  stock  of  goods  in  the  hands  of  the  receiver  should  be  re- 
stored to  the  sheriff,  under  the  executions  levied  by  him  upon 
the  same.  The  bond  was  given,  the  stock  of  goods  restored, 
and  the  stock  was  sold  by  the  sherift*  under  the  said  executions, 
realizing  about  $10,000.  The  book  accounts,  notes  and  other 
assets,  aggregating  some  $5,000,  were  not  sold  by  the  sheriff. 

The  case  of  Howell  ^  Co.  and  others  v.  WhitehiU  ^  Co.  and 
othei^s,  is  exactly  similar  in  all  respects,  and  was  argued  and 
submitted  along  with  this  case  above  stated  to  be  decided  as 
one  case. 

The  bills  filed  in  these  causes  were  not  pure  bills  of  injunc- 
tion ;  they  are  creditors'  bills,  seeking  to  recover  debts,  and  to 
prevent  the  insolvent  debtor,  mercantile  firms,  from  squander- 
ing their  assets.  They  charge  that  the  finns  of  Jenkins  & 
Cutchin,  and  Howell  k  Co.,  were  colluding  and  conspiring  with 
the  creditors,  in  whose  favor  they  had  confessed  large  judg- 
ments, to  sacrifice  their  assets,  by  a  forced  cash  sale,  to  the  de- 
triment and  damage  of  their  other  creditors.  The  bills  show, 
on  their  faces,  ample  ground  for  the  interlocutory  injunctions, 
and  their  allegations  were  sustained  by  affidavits.  The  acts  of 
confessing  judgments,  and  placing  their  assets  in  the  hands  of 
the  sheriff  for  sale,  were  such  acts  of  insolvencj'  by  the  debtor 
firms  as  entitled  their  unpreferred  creditors  to  have  the  aid  and 
intervention  of  a  court  of  equity  to  prevent  a  sacrifice  of  the 
property,  and  to  procure  a  due  administration  of  the  fund ;  and  in 
the  cases  at  bar,  it-cannot  be  held  that  the  injunctions  were  im- 
providently  awarded.  The  question,  and  the  only  question,  pre- 
sented for  this  court  to  decide,  at  this  stage  of  the  case,  and 
until  the  lower  court  shall  have  decided  and  adjudicated  some 
principle  in  the  cause,  is,  was  the  action  of  the  circuit  court,  or 
judge  in  vacation,  in  overruling  the  motion  to  dissolve  and  con- 
tinuing the  injunction  till  the  hearing,  erroneous?  The  orders 
entered  in  these  causes,  expressly  and  in  terms,  declare  that  the 
judge  was  of  opinion  that  the  cause  should  be  further  proceeded 
with,  and,  without  deciding  any  of  the  principles,  and  reserv- 
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ing  all  other  directions,  overruled  the  raotion,  and  continued  the 
injunction  till  the  final  hearing.  The  bills  of  complainant 
charged  fraud,  collusion,  usury,  technical  irregularity,  and  that 
the  judgments  confessed  were  obtained  with  intent  to  hinder, 
delay  and  defraud  creditors ;  that  the  debts  for  which  they  were 
confessed  are  tainted  with  usury ;  that  the  circuit  and  corpora- 
tion courts  of  Norfolk  city,  ha(}  no  jurisdiction  to  render  the 
judgments ;  that  the  executions  were  improperly  and  unlawfully 
issued,  and  were,  therefore,  null  and  void ;  and  that  there  was 
a  combination  to  sacrifice  the  assets.  These  allegations  are  sus- 
tained by  the  affidavits  and  surrounding  circumstances,  so  far, 
at  least,  as  to  justify  the  court  in  continuing  the  injunctions  for 
the  opportunity  of  testimony  and  final  hearing  of  the  cause. 
No  time  had  been  allowed  for  the  taking  of  depositions,  and 
none  had  been  taken,  and  the  causes  were  not  ready  for  a  hear- 
ing. The  appellees  are  entitled  to  time  and  opportunity  to 
prove  the  allegations  of  their  bills ;  and  imtil  this  opportunity 
has  been  given,  the  (juestions  at  issue  cannot  be  adjudicated  in 
the  circuit  court.  Xo  question  has  been  decided  in  the  circuit 
court;  and  there  is  no  point  or  material  in  the  records  of  these 
causes  upon  which  this  court  can  base  a  decision.  There  are 
grave  issues  of  fraud,  of  usury,  of  partnership,  of  illegality  in 
the  judgments,  and  of  illegality  in  the  executions;  upon  none 
of  which  have  the  parties  been  heard.  The  circuit  courts  of 
Southampton  and  Isle  of  Wight  counties,  had  jurisdiction  to 
maintain  these  suits;  the  acts  were  done,  and  apprehended  to 
be  done,  in  these  counties,  and  the  suits  were  properly  brought 
therein.  (Code  1873,  chapter  175,  sec.  4.  p.  1126;  BeckUy  v. 
Palmer,  11  Gratt.  630.) 

The  injunction  bonds  were  sufficient  in  penalty,  and  con- 
ditioned according  to  law.  These  creditors  were  getting  no  in- 
dulgence, they  did  not  ask  and  could  not  obtain  possession  of 
the  property  levied  on.  They  merely  asked  the  court  of  ecjuity 
to  intervene  and  prevent  a  sacrifice  of  the  assets  of  their  insol- 
vent debtors,  and  to  hold  it  until  their  conflicting  claims  could 


Digitized  by 


Google 


676  Jenkins  &  Cutchin  v.  Waller  &  Jordan. 

Opinion. 

be  adjudicated,  and  to  make  an  eijuitable  distribution  of  the 
fund  in  controversy  among  those  who  should  be  determined  to 
be  lawfully  entitled;  and  the  court,  in  the  exercise  of  its  fair 
and  full  discretion,  fiilly  protected  the  rights  and  interests  of  all 
the  parties  by  requiring  adequate  injunction  bonds  to  pay  the 
costs  and  damages,  and  receiver's  bonds  to  cover  the  value  of 
the  property  in  controversy.  The  court  properly  refused  to 
turn  the  assets  which  were  the  subject  of  litigation  over  to  the 
appellants.  One  of  the  grounds  for  granting  and  continuing 
the  injunctions  was  that  these  insolvent  merchant  debtors  and 
their  alleged  judgment  creditors  were  sacrificing  a  large  amount 
of  property  by  a  forced  cash  sale  on  ten  days  notice.  The  very 
controversy  was,  who  was  entitled  to  the  property  or  the  fund, 
and  until  this  issue  could  be  tried  and  settled  the  general  credit- 
ors had  as  much  right  to  it  as  the  judgment  creditors,  and  the 
court  properly  took  and  held  it  in  possession  till  the  cases  should 
be  decided. 

It  rests  in  the  sound  discretion  of  the  court  to  dissolve  an  in- 
terlocutory injunction  upon  the  coming  in  of  the  answer  deny- 
ing the  equities  of  the  bill,  or  to  continue  it  to  a  final  hearing 
on  the  merits,  if  such  course  shall  seem  best  calculated  to  sub- 
serve the  ends  of  justice,  and  to  protect  the  rights  of  all  parties 
in  interest.     (High  on  Lijunctions,  sections  878-881-2-3.) 

"It  is  to  be  constantly  borne  in  mind,  that  the  dissolution, 
like  the  granting  of  interlocutory  injunctions,  is  largely  a  matter 
of  judicial  discretion,  to  be  determined  by  the  nature  of  the 
particular  case  under  consideration.  A  dissolution,  therefore, 
does  not  follow  necessarily,  and  of  coui^se,  upon  the  cf)ming  in 
of  the  answer  denying  the  material  allegations  of  the  bill  upon 
which  the  injunction  issued,  and  the  couit  may,  in  the  exercise 
of  a  sound  discretion,  refuse  a  dissolution  and  continue  the  in- 
junction to  the  hearing,  where  the  circumstances  of  the  case 
seem  to  demand  this  course.  Especially  will  this  course  be  ex- 
ercised where  fraud  is  the  gravawm  of  the  bill,  or  where  it  is 
apparent  to  the  court  that  a  dissolution  of  the  injunction  would 
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result  in  greater  injury  and  hardships  than  its  continuance  to 
the  hearing:  or  where  it  is  apparent,  that  hy  the  dissolution, 
<:*oraplainant  would  lose  all  the  benefit  which  would  otherwise 
accrue  to  him  should  he  finally  succeed  in  his  cause."  (High 
on  Inj.,  sect.  899.) 

"So  where  the  case,  as  presented  by  the  bill,  is  one  which 
seems  to  require  investigation,  and  the  effect  of  dissolving  the 
injunction  would  be  to  place  the  property  which  is  the  subject 
of  controversy  beyond  the  control  of  the  court  in  which  the 
action  is  pending,  and  w^ould  be  equivalent  to  a  complete  denial 
of  the  relief  sought  by  the  bill,  the  injunction  wall  not  be  dis- 
solved.'' High  on  Inj.,  sec.  900.  {kelson  v.  Armstrong^  5  Grat. 
354;  Beale  v.  Dlggs,  6  Grat.  591.) 

The  court  was  justified  in  appointing  a  receiver  to  convert 
the  assets  into  money,  because  the  property  w^as  expensive  to 
keep  and  to  guard,  and  was  liable  to  many  contingencies  of  de- 
preciation, ruin  arid  loss;  and  because  it  was  evident,  from  the 
numerous  petitions  filed  by  the  general  creditors,  that  the  mer- 
<3antile  firms  were  insolvent,  raaking  it  proper  and  necessary  for 
a  court  of  equity  to  administer  the  assets  and  to  distribute  them 
with  regard  to  the  interests  of  all  parties.  .  These  causes  must 
be  remanded  to  the  circuit  courts  of  Southampton  and  Isle  of 
Wight  counties,  respectively,  to  be  ftirther  proceeded  in;  and 
the  appeal  and  supersedeas  in  each  case  be  dismissed  and  vacated 
as  having  been  improvidently  awarded. 

An  order  will  be  made  requiring  the  appellants  to  deposit  the 
funds  arising  from  the  sale  of  the  propeity  in  some  solvent 
bank,  to  the  credit  of  these  causes,  to  await  the  determination 
of  the  \^8ues  involved  in  the  merits. 

Decree  affirmed. 
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Cronise  v.  Carper,  Rudesill  &  als. 

September  24th,  1885. 

Absent,  Lewis,  P. 

1.  T>^CKiB.is.B— Null  quoad  persons  not  parties, — A  decree  is  a  mere  null ity 

as  to  persons  not  named  as  party  in  the  bill,  and  against  whom  no 
allegations  are  made  and  no  relief  is  prayed.  Moseley  v.  Cocke ^  7 
Leigh,  224. 

2.  Idem — Case  at  bar. — In  suit  to  settle  estate  of  R  ,  deceased,  C.  set  up  a 

judgment  against  G.,  insolvent  principal,  and  R.  and  P.,  sureties.  G. 
and  P.  were  not  named  in  the  bill.  Leave  was  given  to  amend  the  bill^ 
and  make  parties  G.  and  P.,  and  J.  C,  the  alienee  of  P.'s  land,  which 
was  bound  by  the  judgment  lien.  Amended  bill  was  filed,  and  C.  and 
J.  C,  but  not  P.,  were  summoned  to  answer  it,  but  by  order  of  plain- 
tiff's attorney,  it  was  dismissed  at  same  rules  at  which  it  was  filed. 
Account  of  liens  was  ordered  and  taken,  showing  that  |616  was  P.'s 
portion,  and  a  lien  on  P.'s  lands  aliened  to  J.  C,  who  had  been  sum- 
moned to  appear,  and  who  did  appear  before  the  commissioner.  Cir- 
cuit court  confirmed  report,  and  decreed  that  J.  C.  pay  to  its  receiver 
said  sum  of  money.    On  appeal : 

Held: 

1.  J.  C.  was  not,  in  any  fair  sense  of  the  term,  a  party  to  the  suit. 

2.  J.  C.  not  being  a  party,  the  decree  is  a  nullity  as  to  him. 

3.  Without  the  presence  of  P.  before  the  court,  his  lands  could  not 

be  subjected  to  the  judgment. 

4.  In  no  aspect  of  the  case,  was  there  any  foundation  for  the  personal 

decree  against  J.  C. 

Appeal  from  decree  of  circuit  court  of  Botetourt  county^ 
rendered  October  30th,  1883,  in  the  cause  of  Eveline  Rudesill, 
administratrix  of  John  G.  Rudesill,  deceased,  against  John  G. 
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RudesilPs  heirs,  Thomas  G,  Godwin,  George  W.  Carper  and 
als.,  creditors  of  decedent,  by  which  decree  Jacob  Cronise,  who 
was  no  party  to  said  cause,  was  ordered  to  pay  to  William  A. 
Glasgow,  receiver  in  said  cause,  $616.01,  as  of  June  Ist,  1883. 
From  this  decree  Jacob  Cronise  obtained  an  appeal,  and  writ 
of  supersedeas. 

Opinion  states  the  case. 

6r.  W.  ^  L.  C,  Hansbroughy  for  the  appellant. 

J.  11.  H.  Figgaty  for  the  appellee,  G.  W.  Carper. 

Lacy,  J.,  delivered  the  opinion  of  the  court. 

This  was  a  suit  brought  by  the  administratrix  of  John  G. 
Rudesill,  deceased,  in  July,  1873,  to  settle  up  the  estate  of  the 
said  decedent,  and  to  have  her  dower  assigned.  In  the  progress 
of  the  suit,  and  the  taking  of  the  accounts  ordered,  it  appeared 
that  the  said  John  G.  Rudesill  was  bound  for  a  debt  of  one 
Gaunt,  upon  which  a  judgment  had  been  recovered  against  the 
said  Gaunt  and  Rudesill,  and  Rufus  Pitzer  and  11.  W.  Camper, 
other  sureties,  in  March,  1861,  for  $668.53.  with  interest  from 
January  1,  1861,  and  $10.23  costs. 

This  suit  was  instituted  by  the  said  plaintift*  against  the  heirs 
and  certain  creditors  of  the  said  John  G.  Rudesill.  Dower  was 
assigned,  and  an  account  of  debts  taken,  which  showed  the 
debts,  and  among  them  the  said  judgment.  In  the  original  bill 
neither  Gaunt,  Pitzer  nor  Camper  were  made  parties.  In  a 
decree  entered  October,  1879,  it  was  suggested  that  the  estate 
of  Gaunt,  the  principal  debtor,  should  be  first  exhausted  before 
the  estate  of  Rudesill  should  be  taken  or  that  of  the  other  se- 
curities, and  that  new  parties  were  needed  to  that  end,  and 
leave  was  given  the  plaintiff  to  amend  her  bill.  And  in  the 
meantime  the  lands  of  Rudesill   having  been  sold,  and  the 
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money  being  in  the  hands  of  the  court's  receiver,  it  was  ordered 
that  the  amount  of  the  entire  juds^ment  should  be  paid  to  the 
judgment  creditor,  George  W.  Carper,  who  was  directed  to  ex- 
ecute and  did  execute  a  refunding  bond. 

In  1868  the  said  Pitzer  sold  his  lands  in  that  county  to  Jacob 
Cronise,  the  appellant,  who  paid  the  entire  purchase  money  to 
Pitzer.  Xo  amended  bill  was  ever  filed,  and  no  summons  was 
ever  issued  against  Pitzer.  A  summons  was  issued  and  exe- 
cuted on  Cronise  and  Camper,  neither  of  whom  were  named  in 
the  bill.  And  at  the  return  day  of  the  summons  the  entry  on 
the  clerk's  process  book  shows  that  the  amended  bill  was  dis- 
missed by  order  of  the  plaintiff's  attorney. 

By  decree  of  October,  1882,  an  account  was  ordered  of  the 
debts,  and  the  commissioner  gave  notice  to  Cronise,  but  did  not 
give  notice  to  Pitzer,  of  the  taking  of  the  account. 

The  said  commissioner  in  his  report,  among  other  things, 
stated  that  Rufus  Pitzer  sold  his  lands  in  said  county  on  which 
the  said  judgrnent  was  a  lien,  to  Cronise,  who  had  some  years 
before  the  date  of  his  report,  paid  the  entire  purchase  money 
over  to  Pitzer,  and  that  said  Carjjer,  having  his  attention  called 
to  the  matter  by  counsel  for  Cronise,  acquiesced  in  the  pay- 
ment of  the  money  over  to  Pitzer,  on  the  ground  that  he  had 
lost  his  claim  on  the  Pitzer  land  by  reason  of  the  imperfect  in- 
dexing of  the  judgment  as  to  IMtzer.  And  the  commissioner 
made  alternate  statements,  one  charging  Oonise  with  the  debt, 
principal  and  interest,  $616.01 ;  the  other  not  charging  him  at 
all.  He  also  stated  that  Carper,  the  creditor,  had  lost  his  claim 
for  any  part  of  the  debt  against  Camper  by  going  into  the 
pending  suit  settling  up  that  estate,  and  waiving  his  senior  lien 
against  Camper,  the  one  in  question,  and  collecting  a  junior 
lien  against  the  said  Camper,  whose  estate  was  finally  distribu- 
ted and  wound  up. 

The  circuit  court  decreed  against  the  said  Cronise  $616.01, 
according  to  the  alternate  statement  so  charging  him,  and  con- 
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firmed  the  commissioner's  report  so  far  as  it  exonerated  Camp- 
er's estate  as  to  one-third  of  the  debt,  and  Carper  was  held  to 
have  lost  all  remedy  as  to  his  one-third. 

From  this  decree  Cronise  appealed ;  and  the  appellee,  Carjier, 
assigns  as  error  the  exoneration  of  Camper's  estate  as  to  the 
one-third,  under  rule  IX  of  this  court. 

The  appellant  assigns  as  error  in  the  decree  of  the  circuit 
court,  that  he  had  never  been  made  a  party  to  the  suit;  that  no 
complaint  had  ever  been  made  against  him  in  any  of  the  pro- 
ceedings, and  that  he  had  thus  had  no  opportunity  to  answer, 
and  that  he  could  not  be  made  a  party  by  being  summoned  to 
answer  before  a  commissioner. 

In  Mosekif  v.  Cocke^  7  Leigh,  226,  this  court  said  of  the  ap- 
pellant in  that  case:  "Xo  person  has  a  right  to  file  an  answer 
in  any  suit  in  which  he  was  not  a  party.  The  question  then  is 
was  he  a  party  here  or  not?  It  cannot  be  fairly  questioned 
that  the  Sffbporna  and  conditional  decree  were  both  served  upon 
him.  But  he  is  not  named  in  the  bill;  there  is  no  allegation 
anywhere  in  it  which  bears  upon,  or  in  any  manner  refers  to 
him;  nor  is  any  decree  prayed  against  him,  either  in  terms  or 
otherwise.  It  is  a  distinct  charge  against  other  persons,  etc. 
He  IS,  therefore,  not  a  defendant.  No  process  is  prayed  against 
him  by  the  bill,  and  therefore,  according  to  the  authorities,  he 
is  not  a  defendant;  and  there  being  no  charge  against  him,  and 
no  decree  prayed,  he  had  nothing  to  defend. 

"  The  bill,  it  was  true,  was  taken  for  confessed  against  him. 
But  as  it  charged  nothing,  nothing  was  confessed,  and  there- 
fore nothing  could  be  decreed.  In  short,  a  decree  against  one 
not  named  in  the  bill,  and  nowise  comprehended  in  its  general 
allegations,  is  a  nullity.  He  is  not  bound  by  it,  and  has  there- 
fore no  necessity  to  contest  it  or  to  answer  it." 

In  Henderson  v.  Henderson^  9  Gratt.  396,  this  court  said: 

"  The  circuit  superior  court  should  have  rendered  no  decree  in 

the  case  until  it  had  caused  persons  holding  titles  to  the  lands 

sought  to  be  charged,  to  be  made  parties  to  the  suit.     *  *  *  * 

Vol.  lxxx — 86 
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The  decree  in  regard  to  the  land  would  be  wholly  inoperative 
against  those  who  held  the  titles,  but  who  are  not  parties  to  the 
suit." 

In  Taylor  v.  Spindle^  2  Gratt  44,  this  court  reversed  the  de- 
cree, because  the  holders  of  the  legal  title  were  not  before  the 
court,  and  it  was  held  that  such  a  course  would  be  pursued 
even  though  the  objections  were  not  made  in  the  court  below. 

These  authorities,  and  there  are  many  others,  are  conclusive 
of  this  case. 

As  has  been  said,  not  only  was  the  appellant  not  made  a  party 
in  any  proper  or  competent  way,  but  the  debtor  was  not  made 
a  party,  nor  was  he  mentioned,  nor  named  in  any  way,  first  or 
last,  except  in  the  judgment.  But  a  personal  decree,  an  order 
to  pay  Pitzer's  debt  to  the  commissioner,  wa^  entered  against 
Cronise.  Upon  what  principle  could  Cronise  be  decreed  to  pay 
this  debt?  It  was  not  his  undertaking,  first,  last,  or  at  any 
time.  If  it  was  a  lien  on  Pitzer's  land,  sold  to  Cronise,  and  had 
not  been  paid,  it  was  a  lien  on  the  land  in  the  hands  of  Cronise, 
and  the  land  might  be  subjected  to  its  payment;  but  how  could 
this  be  judicially  ascertained  until  Pitzer  had  been  brought  be- 
fore the  court  as  a  party?  lie  was  entitled  to  a  day  in  court 
before  a  decree  could  go  against  his  land,  and  so  in  like  manner 
was  Cornise,  the  appellant.  It  follows  that  the  decree  must  be 
reversed,  for  error,  as  to  Cronise. 

As  to  the  error  suggested  by  the  appellee,  there  is  nothing  in 
this  record  to  enable  this  court  to  pass  on  that  question ;  the 
circumstances  relied  on  by  the  circuit  court  not  being  brought 
before  this  court  on  this  appeal  by  the  appellant,  nor  by  any 
other  person. 

The  decree  of  the  circuit  court  complained  of  is  erroneous, 
and  nmst  be  reversed. 

Decree  reversed. 
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Haden  v.  Farmers  &  Mechanics  Fire  Association. 
September  24th,  1885. 

Lewis,  P.,  absent. 

1.  Insurance— ^^ri/?^  perfortnance — Bill, — Equity  will  enforce  perform'- 

ance  of  a  contract  of  insurance  made  with  an  agent  having  authority  to 
issue  policies  or  to  bind  the  company  to  issue  policies,  in  favor  of  one 
who  has  paid  the  premium.  Woody  v.  Old  Dominion  Ins.  Co,,  31  Gratt. 
362.  But  the  bill  must  on  its  face  distinctly  state  that  such  contract  was 
made,  and  show  when,  where,  how  and  by  whom  it  was  made,  and 
that  the  person  making  it  had  authority  to  bind  the  company.  Haskins 
V.  Ag.  F,  Ins,  Co,,  78  Va.  700. 

2.  Idem — Agents— Powers,— \ns\xt^.ncQ  company  may  empower  its  agents 

to  make  contracts  of  insurance,  or  may  limit  their  authority  to  solicit- 
ing applications,  which  are  to  be  forwarded  to  its  board  of  directors, 
who  alone  may  be  authorized  by  its  constitution  and  by-laws  to  make 
such  contracts. 

3.  Idem — Charier  and  by-laws — Notice. — Persons  dealing  with  a  corpora- 

tion are  affected  with  notice  of  the  provisions  of  its  charter,  constitu- 
tion and  by-laws.     Rolfe  v.  Rundle,  13  Otto,  222. 

4.  Idem — Contract— Agent  to  solicit— An  agent  whose  powers  are  limited 

by  the  charter,  constitution  or  by-laws  of  the  company,  to  receiving 
and  forwarding  applications  for  insurance,  together  with  the  premiums^ 
to  the  company  for  acceptance  or  rejection,  can  make  no  contract  of 
insurance  binding  the  company. 

5.  Misrepresentations — Title — Encumbrance, — Any  material  misrepre- 

sentation will  avoid  a  policy. .  But  such  is  not  the  effect  where  the  mis- 
representation, if  any,  was  simply  technical,  and  unintentional  and  im- 
material withal. 
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Appeal  from  decrees  of  circuit  court  of  Botetourt  county, 
rendered  September  2nd  and  October  25th,  1884,  respectively, 
in  the  chancery  cause  wherein  Richard  G.  Haden  was  complain- 
ant, and  the  Farmers  and  Mechanics  Benevolent  Fire  Associa- 
tion, of  Roanoke  and  Botetourt  counties,  was  the  defendant. 
In  his  bill  the  complainant  claimed  that  the  agent  of  the  de- 
fendant coiporation  had,  on  19tli  September,  insured  his  dwell- 
ing-house and  furniture  therein  for  $1400,  and  that  he  had  then 
and  there  paid  the  required  premium  to  said  agent,  but  that  he- 
fore  the  policy  had  been  issued,  to-wit,  on  1st  Xovember,  1883, 
the  said  house  and  furniture  was  consumed  by  fire;  and  that  he 
was  entitled  to  recover  that  sum  of  the  defendant  corpoi'ation. 
The  defendant  demurred  to  the  bill,  and  answered  it,  setting 
up  that  the  said  agent  had  no  authority  to  make  the  alleged 
contract  of  insurance;  that  if  he  had  such  authority,  the  fact 
was  that  he  only  solicited  and  received  the  complainant's  writ- 
ten application  to  the  defendant  to  insure  said  property ;  and 
that  if  the  said  agent  had  such  authority  and  did  make  the  al- 
leged contract,  it  was  void,  because  in  said  written  application 
the  complainant  falsely  represented  that  his  title  to  said  house 
was  fee-simple  and  that  it  was  unencumbered.  The  circuit  court 
overruled  the  demurrer,  and  adjudged  that  the  said  agent  did 
have  authority  to  make,  and  did  make  said  contract  of  insur- 
ance ;  but  that  the  said  contract  was  void  as  to  the  said  house, 
which  was  insured  for  $1200,  on  account  of  misrepresentations 
made  Hy  the  complainant  as  to  said  title  and  encumbrance. 
From  this  decree  the  complainant  obtained  an  appeal  to  this 
court;  and  the  defendant  corporation  also  asked  that  the  said 
decree  be  reviewed  and  reversed  for  errors  therein  whereby  it 
was  aggrieved. 

Opinion  states  the  other  facts. 

Hoden  ^  Haden  ^  for  the  appellant. 

The  court  below  erred  in  adjudging  that  the  insurance  cou- 
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tract  made  by  the  appellee's  agent,  was  avoided  by  the  false 
representations  alleged  to  have  been  made  by  the  appellant  in 
his  written  application  for  insurance,  as  to  his  title  to  his  house, 
and  as  to  its  freedom  from  encumbrance.  If  any  such  misrep- 
resentations was  made,  it  w^as  unintentional  and  immaterial. 
The  appellant's  house  was  on  a  tract  of  nearly  400  acres  of  land, 
the  fee  simple  value  whereof  was  estimated  at  $5750.  In  this 
tract  the  appellant  had  a  life  estate,  which  was  estimated  to  be 
worth  $4372.87.  But  his  sister,  Mrs.  Hood,  shared  with  him 
the  remainder,  to  the  extent  of  the  estimated  sum  of  only  $351. 
Under  these  circumstances,  the  appellant  had  been  profession- 
ally advised  and  actually  thought  he  had  a  fee  simple  unencum- 
bered title,  but  knew  and  told  said  agent  that  there  was  a  law 
suit  pending  which  cast  a  cloud  upon  his  title.  Lynchburg  Fire 
Ins.  Ox  V.  West,  76  Va.  575;  S,  M.  F,  Ins.  Co.  v.  Yates,  28 
Gratt.  585;  M.  F.  Ins.  Co.  v.  Weill  ^  Ulbnan,  Id.  889. 

Counsel  for  appellee  insist  that  this  agent  had  no  authority  to 
bind  the  appellee. 

The  appellee  being  a  corporation  can  only  act  through  its 
agents.  An  insurance  company  cannot  hold  out  a  i)er8on  as  its 
agent  and  then  disavow  responsibility  for  his  acts.  Ins.  Co.  v. 
McCain,  96  U.  S.  84.  An  agent  for  an  insurance  company,  au- 
thorized to  act  in  its  business  at  a  distance  from  the  principal 
office,  has  power  to  bind  the  company  by  parol  as  w  ell  as  by 
written  contracts.  2  Abbott's  National  Dig.  794;  Baabie  v. 
jEtna  Ins.  Co.,  2  Dillon,  156.  And  such  companies  are  respon- 
sible for  the  acts  of  such  agent  within  the  general  scope  of  the 
business  intrusted  to  his  care,  and  no  limitations  of  his  authority 
will  be  binding  on  parties  with  whom  he  deals  which  are  not 
brought  to  their  knowledge.  2  Abbott's  Dig.  769 ;  Bossell  v. 
American  Fire  Ins.  Co.  2  Hughes  (4th  circuit),  531.  The  policy 
was  not  issued  before  the  hause  and  ftirniture  were  consumed 
by  fire  on  the  1st  November,  1883,  because  the  appellee's  agent 
delayed  to  forward  the  application.  That  agent  had  assumed 
the  duty  of  forwarding  the  application,  and  it  was  his  fault  that 
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it  was  not  forw^arded;  and  the  neglect  and  fault  of  the  agent  is 
the  company's  neglect  and  fault,  and  the  company  is  liable 
therefor,  and  should  not  be  allowed  to  take  advantage  of  its 
own  wrong,  and  to  defeat  a  just  recovery.  Woody  v.  Old  Do- 
minion Ins.  Co.  31  Gratt  on  page  377. 

G.  W.  ^  L.  C.  Hansbrough^  for  the  appellee. 

Appellee  maintains  that  the  decree  of  the  court  below  is  free 
from  error,  in  so  far  as  it  avoids  the  alleged  contract  of  insur- 
ance as  to  the  house,  on  the  ground  that  the  appellant  made  ma- 
terial misrepresentations  a«  to  his  title  thereto,  and  its  freedom 
from  incumbrance.  He  stated  in  his  written  application  that  his 
title  was  fee  simple.  It  is  admitted  he  had  only  a  life  estate  in 
the  house  and  land,  and  shared  the  remainder  with  another.  It 
is  said  his  share  in  the  remainder  was  much  larger  than  his  sis- 
ter's ;  was  two-thirds,  whilst  hers  was  but  one.  It  was  either 
a  defect  in  title  or  it  was  an  incumbrance.  It  was  material. 
The  materiality  i)f  a  misrepresentation  does  not  depend  on  the 
amount  involved,  but  in  its  nature;  that  is,  as  respects  title  or 
incumbrance.  "  A  misrepresentation  of  title,  in  the  application 
to  a  mutual  insurance  company,  avoids  the  policy."  MerriU  v. 
F.  if  M.  Mut.  Fire  Ins.  Co.  48  Maine  Rep.  285;  Men  v.  Mat.  F. 
Ins.  Co.  2  Md.  111.  *'Any  material  misrepresentations  will 
avoid  a  policy."  *  *  *  ujjy  asking  the  question,  it  would 
be  manifest  the  company  deemed  the  information  material,  and 
it  would  be  material  that  the  applicant  should  answer  it  truly.'* 
Flanders  on  Ins.  361,  and  306-7. 

But  the  appellee  insists  that  the  said  decree  is  erroneous,  in 
so  far,  1,  as  it  overruled  the  demurrer  to  the  bill.  The  bill 
should  have  stated  distinctly,  not  only  the  contract  of  insur- 
ance, but  when,  where,  how  and  hy  whom,  and  under  what  au- 
thority it  was  made.  This  is  elementary.  The  bill  here  was 
plainly  defective  in  those  respects.  It  did  not  distinctly  charge 
that  the  said  agent  had  authority  to  make  such  contract,  but 
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chiefly  complained  of  the  delay  and  negligence  of  the  agent. 
It  did  not  say  whether  the  contract  was  parol  or  written,  and 
left  it  in  doubt  whether  it  was  contended  that  the  application 
was  itself  the  contract  of  insurance,  or  whether  the  contract 
was  something  else  and  outside.  Woody  v.  0.  D.  Ins,  Co.  31 
Gratt.  362;  Haskim  v.  Ag.  F.  Ins.  Co.  78  Ya.  700. 

2.  It  also  erred,  in  so  far  as  it  held  that  the  said  agent  had 
authoritj^  to  bind  the  appellee  by  contracts  of  insurance.  The 
constitution  and  by-laws  are  sj^eciiic  in  directing  that  only  the 
board  of  directors,  by  its  executive  committee,  can  admit  new 
members  into  the  association,  and  issue  policies  of  insurance. 
The  said  agent,  and  'all  other  agents  of  the  appellee,  carried 
around,  not  blank  policies  ready  to  be  filled  up  and  delivered  to 
persons  insured,  as  was  the  case  with  the  agent,  Renzie,  in  the 
case  of  Woofh/  v.  0.  D.  Ins.  Co.,  supra ^  but  only  blank  applica- 
tions, to  be  filled  up  and  signed  by  the  person  desiring  to  be 
insured,  and  to  be  forwarded  with  the  premium  to  the  board  of 
directors,  who  had  to  approve  the  application  and  issue  the 
policy,  or  reject  it  and  return  it  and  the  premium.  "Every 
person  dealing  with  a  corporation  is  bound  to  take  notice  of  its 
charter,  by-laws  and  ways  of  doing  business."  Bockovei*  v.  Life 
Asso.  of  A.  77  Va.  91;  Roffe  v.  Hundk,  13  Otto,  222, 

AVoody's  case  is  no  precedent  for  that  of  the  appellant.  The 
agent  of  the  Old  Dominion  Insurance  Company  agreed  to  issue 
a  policy  to  AVoody,  and  received  his  premiimis.  That  agent 
had  authority  to  issue  the  policy.  The  house  was  consumed 
by  fire  before  he  issued  it.  This  court  held  the  company  liable 
to  pay  the  amount  of  the  insurance. 

The  agent  of  the  appellee  agreed  to  forward  the  appellant's 
application  for  a  contract  of  insurance.  The  agent,  Kyle,  neg- 
lected to  forward  it  until  the  house  was  burned.  Kyle  was 
culpable  for  negligence  certainly;  and  the  appellee  might  pos- 
sibly be  held  responsible  in  damages  for  its  agent's  conduct. 
But  a  contract  of  insurance  is  essential  as  support  for  this  suit 
for  specific  performance.     There  was  no  contract  here.     Negli- 
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gence  cannot  make  a  contract  of  insurance.  Nor  can  delay 
make  one.  Winneshelk  Lis,  Co.  v.  Holzgraff^  33  111.  516.  Saj-s 
Lacy  J.^  in  Hoskins  v.  Ag,  F.  Ins,  Co,y  supra: — "The  fact  that 
an  application  has  been  made  for  insurance  and  a  long  time 
has  elapsed  and  the  rejection  of  the  risk  has  not  been  signified, 
does  not  warant  a  presumption  of  its  acceptance.  In  such 
cases  there  must  be  an  actual  acceptance  or  there  is  no  contract.'^ 

3.  Kyle  made  no  contract  of  insurance  with  appellant.  He 
only  said  to  him  his  property  would  be  insured  if  the  executive 
committee  approved  his  application.  He  predicted  that  it 
would  be  approved. 

We  submit  that  the  decree  complained  of  should  be  reversed 
in  favor  of  the  appellee,  and  the  appellant's  bill  be  dismissed. 

Fauntleroy,  J.,  delivered  the  opinion  of  the  court. 

On  the  19th  of  September,  1883,  the  appellee,  a  corporation 
created  under  the  laws  of  Virginia,  sent  its  agent,  one  R.  P. 
Kyle,  to  the  house  of  the  appellant,  in  the  county  of  Botetourt, 
to  solicit  an  insurance  of  tlie  said  house  and  of  the  forniture 
and  household  property  therein.  The  said  agent  examined  the 
house  and  household  furniture,  and  valued  the  dwelling-house 
at  $1800,  and  the  furniture  at  $300;  and  fixed  the  insurable 
value  of  the  former  at  $1200,  and  of  the  latter  at  $200;  making" 
the  total  insurable  value  $1400;  and  estimated  the  amount  of 
premium  and  charges  for  such  insurance  to  be  six  dollars, 
whicli  the  appellant  then  and  there  paid  to  the  said  agent,  who 
was  one  of  numerous  agents  of  the  said  association  in  the 
counties  of  Roanoke  and  Botetourt,  whose  iiowor  and  duty 
was  to  solicit  applications  for  membership,  by  insuring  in  said 
association,  by  filling  up  the  blanks  in  a  printed  form  of  appli- 
cation, to  be  signed  by  the  applicant,  and  to  be  forwarded  with 
the  premium  paid  for  the  proposed  risk,  to  the  secretary  of  the 
asssociation,  upon  the  express  condition  and  understanding  that 
the  application  had  to  go  before  the  board  of  directors  or  ex- 
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ecutive  committee  of  the  said  association,  to  be  passed  upon 
and  approved  by  them  before  the  secretary  could  issue  a  policy 
of  insurance  and  complete  the  contract  of  insurance.  The  ajv 
plication,  in  printed  form,  was  filled  up  by  Kyle  with  the  an- 
swers of  the  appellant,  and  was  siscned  by  the  latter,  and  deliv- 
ered to  Kyle,  together  with  the  premium,  six  dollars,  to  be  sent 
to  the  secretary  of  the  association.  If  it  sliould  be  approved, 
then  the  secretary  would  issue  a  policy  of  insurance  on  it:  if  it 
should  be  rejected,  it  was  to  be  returned,  together  with  the 
premium,  to  the  appellant.  Kyle  retained  tlie  api)]ication  until 
November  3,  1888,  when  he  forwarded  it  to  the  secretary  at 
his  otiice  at  Cloverdale,  in  Botetourt  county,  with  information 
that  the  dwelling-house  and  furniture  had  been  consumed  by 
lire  on  the  1st  November,  1888.  The  secretary  referred  the 
application  to  the  executive  committee,  which  did  not  approve 
it,  the  property  having  been  destroyed  by  tire,  but  referred  it 
to  the  whole  board  of  directors,  who  disai)proved  and  rejected 
it,  and  returned  it,  together  with  the  premium,  to  Kyle,  who 
tendered  them  to  ap])ellant,  who  refused  to  receive  or  accept 
either,  and  made  a  formal  demand  upon  the  appellee  for  the 
amount  of  the  alleged  insurance,  which  being  refused,  the  ap- 
pellant filed  his  bill  in  the  circuit  court  of  Botetourt  county  for 
specific  pertbrmance  of  the  alleged  contract  of  insurance,  and 
for  general  relief 

The  defendant  demurred  and  answered,  averring  that  Kyle 
made  no  contract  to  insure  the  complainant's  house  a!id  furni- 
ture; that  he  had  no  authority,  as  their  agent,  to  make  such 
contract;  and  that  if  he  did  make  such  contract,  and  was  au- 
thorized so  to  do,  the  contract  was  null  as  to  the  said  house, 
because  the  complainant,  in  his  application,  had  represented 
his  title  to  be  fee  simj)h\  whereas  it  was  only  an  estate  for  his 
own  life.  The  court  overruled  the  demurrer,  and  /idjudged  the 
complainant  entitled  to  recover  the  value  of  the  furniture,  but 
that  he  was  not  entitled  to  recover  anything  for  the  house,  be- 
cause the  contract  of  insurance  was  null  as  to  the  house,  by 
Vol.  lxxx — s7 
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reason  of  complainant's  misrepreBentation  of  his  title.  In  Oc- 
tober, 1884,  the  appellant  filed  his  "petition  for  review  and  re- 
hearing'^  of  the  said  decree  for  alleged  errors  on  its  face.  To 
this  petition  the  appellee  demurred  and  answered,  and  the 
caurt  sustained  the  demurrer  and  affirmed  the  said  decree. 
From  these  two  decrees  the  appeal  was  taken. 

The  error  assigned  by  the  appellant  is,  that  the  circuit  court 
erred  in  decreeing  that  the  contract  of  insurance  was  null  and 
void  as  to  the  dwelling-house,  because  the  appellant  had  mis- 
represented his  title  to  said  house  as  fee  smtple,  when  it  was 
only  a  life  estate.  On  the  other  hand,  the  appellee  asks  this 
court  to  consider  the  whole  record  under  the  IXth  Rule,  aud 
reverse  the  decree  of  September  2,  1884,  for  error  against  the 
appellee,  and  amend  the  said  decree  so  as  to  make  it  as  the  cir- 
cuit court  should  have  entered  it. 

The  appellee  is  a  corporation  created  by  an  act  of  the  gene- 
ral assembly  of  Virginia,  passed  April  2,  1873,  and  amended 
April  7,  1882,  with  power  to  insure  its  membei'S  against  loss 
by  fire,  and  to  pay  the  same  by  assessments  upon  its  membere. 
It  is  of  the  plan  denominated  mutual;  and,  as  its  name  im- 
ports, it  is  a  local  association,  purely  and  solely  for  benevoleut 
purposes — organized  for  self-protection  of  its  maribers  only,  Bv 
its  charter  it  is  authorized  to  make  ordinances,  by-laws  and 
regulations  for  the  government  of  all  under  its  authority,  and 
for  the  management  of  its  business;  and  it  has  done  so.  Its 
rules  as  to  receiving  members  and  taking  risks  are  strict,  and 
its  agents  are  limited  to  the  mere  and  narrow  authority  of  re- 
ceiving applications  and  premiums  for  membership  and  for- 
warding the  printed  forms  of  application  tilled  up  by  the  pro- 
posals of  the  applicant  and  signed  by  the  applicant,  togetlier 
with  the  premium,  for  the  action  of  the  board  of  directors, 
who,  by  the  sixth  section  of  their  constitution,  has  the  sole  and 
exclusive  power  to  receive  members  by  approving,  in  their  dis- 
cretion, applications  for  insurance  and  to  issue  policies;  which 
duty  the  said  board  of  directors  usually  discharge  through  its 
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executive  committee.  Its  officers  consist  of  a  president,  vice- 
president,  secretary  and  treasurer,  and  so  many  directors  as  its 
by-laws  may  provide  for.  It  is,  and  has  been,  the  rule  and 
practice  of  the  association  that  no  insurance  shall  ever  be  made 
except  by  a  policy  issued  upon  an  application  duly  made,  in  its 
printed  form,  with  the  blanks  filled  up  with  the  proposals  of 
the  applicant,  signed  by  the  applicant,  and  presented  to  the 
board  of  directors  for  their  approval,  or  rejection,  commonly 
acting  through  their  executive  committee. 

Kyle  was,  on  the  19th  day  of  September,  1883,  an  agent  of 
the  association,  with  power  only  to  take  the  formal  application 
of  the  appellant,  which  does  not  purport  to  be  a  contract,  but 
only  his  irroposal  for  a  contract  of  insurance,  and  to  forward  it 
to  the  board  of  directors,  through  their  secretary,  for  their  ap- 
proval or  rejection ;  he  had  no  power  to  bind  the  association. 
And  the  appellant,  in  dealing  with  the  said  association,  through 
him,  was  bound  to  take  notice  of  its  charter,  constitution  and 
by-laws.  Bockover  v.  Life  Associatiov  of  America^  77  Va.  (2 
Hansbrough)  91,  quoting  from  Rolfe  v.  Bundle^  13  Otto,  222. 

This  court,  in  Woody  v.  Old  Doyninion  Insurance  Co.  31  Gratt. 
371,  says:  "The  courts  of  Massachusetts  give  the  greatest 
effect  to  the  by-laws  of  a  mutual  insurance  company  in  restrict- 
ing the  powers  of  its  officei'S." 

We  think  the  circuit  court  erred  in  holding  that  the  appellant 
had  misrepresented  his  title  to  the  property  sought  to  be  in- 
sured;— either  by  his  answer  to  the  9th  question — "What  is 
your  title  to,  or  interest  in  the  property  to  be  insured?"  \'iz: 
"Fee  simple;"  or  by  his  answer  to  the  10th  question — "Is 
your  property  encumbered ?"  \\z :  "  None."  The  appellant  un- 
doubtedly acted  in  the  most  perfect  good  faith,  and  his  interest 
in  the  house  to  be  insured  was  substantial  and  exclusive  against 
anj'  and  all  others  for  his  life;  and  his  contingent  or  reversion- 
ary interest  might,  at  any  time,  have  become  a  fee  simple  in- 
terest; while  the  only  encumbrance  was  a  claim  of  his  sister, 
Mrs.  Hood,  to  a  revei*sionary  interest  in  the  land,  which  was  in- 
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significant  and  unimportant  in  proportion  to  the  value  of  the 
whole  land,  exclusive  of  the  house.  Such  as.  it  was,  however, 
technically  the  record  shows  that  he  stated  the  facts  to  the  agent, 
Kyle,  who  filled  up  the  blanks  with  his  answers,  '*Fee  Simple'' 
and  "None."  The  misrepresentation,  if  any,  was  simply  tech- 
nical and  unintentional;  and  was  immaterial,  withal.  "Any 
material  misrepresentation  will  avoid  a  policy.'*  Flanders  on 
Insurance,  861. 

AVe  are  of  opinion  that  the  circuit  court  erred  in  overruling 
the  demurrer  to  the  hill,  the  ground  of  which  was  want  of  ju- 
risdiction in  the  court  of  ecpiity  to  entertain  the  ca^e  set  out  hy 
the  bill.  A  court  of  erpiity  has  jurisdiction  to  enforce  specific 
performance  of  a  contract  of  insurance  made  with  the  agent  of 
an  insurance  company,  having  authority  to  issue  ]»olicies  or  to 
make  binding  contracts  for  said  company  to  issue  a  policy,  and 
the  premium  has  been  paid;  but  where,  before  the  policy  has 
been  issued,  or  the  ai>plication  has  been  referred  to,  and  consi- 
dered and  approved  by  the  only  authority  in  the  association, 
which,  by  its  charter,  constitution  and  by-laws,  can  make  a  com- 
plete and  binding  contract  of  insurance  for  the  company  or  as- 
sociation, the  property  proposed  to  be  insured  is  consumed  by 
fire,  there  can  be  no  complete  contract  which  a  court  of  etpiity 
can  enforce.  Woody  v.  OJ<l  Dominion  Insurance  tb.,  31  Gnitt. 
362;  Hashins  v.  Ag,  Fire  Insurance  Co.^  78  Va.  (3  Hansb rough) 
700.  But  the  bill  must,  on  its  face,  distinctly  state  that  such 
contract  was  made,  and  show  when,  where,  how,  and  by  whom 
it  was  made,  and  that  the  person  making  it  had  the  authority 
to  bind  the  company.  The  bill  says  that  on  the  19th  of  Sep- 
tember, 1883,  at  appellant's  house,  R.  P.  Kyle  insured  appel- 
lant's house  and  furniture,  and  received  the  premium  therefor, 
six  dollars,  and  that  the  proi)erty  was  destroyed  by  fire  before 
the  policy  was  issued;  and  that  the  appellee  refuse<l  to  issue  a 
policy  after  the  house  and  furniture  were  burned;  and  also  re- 
fused to  pay  the  appellant  any  part  of  the  sums  of  money  at 
which  said  property  was  alleged  to  have  been  insured  by  its 
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agent,  Kyle.  But  the  bill  does  not  state,  distinctly  or  suffi- 
ciently, that  the  alleged  contract  was  by  parol  or  in  writing; 
that  it  was  by  the  taking  of  the  application  in  writing,  which 
was  signed  by  the  applicant,  and  not  by  the  appellee,  or  its 
agent,  and  the  payment  of  the  premium,  six  dollars;  or  that  it 
was  by  something  outside  of  said  application.  The  bill  does 
show  that  the  appellant  was  badly  treated  by  the  negligence  of 
the  appellee's  agent  in  not  sending  on  promptly  and  duly  his 
formal  application  and  proposal  for  insurance  to  the  proper  au- 
thorities of  the  association  for  their  approval  or  rejection ;  but 
the  negligence  or  tortious  conduct  of  the  defendant,  or  its  agent, 
is  not  ground  for  jurisdiction  in  such  a  case  as  this  in  equity; 
the  contract  must  be  distinctly  stated  in  the  bill  to  protect  it  from 
a  demurrer;  and  the  contract  must  be  proved,  as  stated  in  the 
bill;  and,  as  stated  and  proved,  it  must  be  certain,  fair  and  just, 
in  all  its  parts,  in  order  to  support  and  maintain  the  bill,  and  to 
entitle  the  complainant  to  relief  in  equity.  Haskins  v.  Fire  In- 
surance Co,y  supra.  I^or  does  the  bill  charge  that  Kyle,  the 
agent,  had  the  authority  to  bind  the  appellee  by  his  contract  so 
averred  to  have  been  made  to  insure  said  house  and  furniture; 
and  the  very  idea  and  fact  of  a  written  application  taken  by  an 
agent  from  an  applicant  desiring  to  have  his  property  insured 
by  the  agent's  principal,  to  be  forwarded  to  that  principal  for 
approval  or  rejection,  and  making  proposals  for  a  contract  of 
insurance  by  a  policy  yet  to  be  issued  or  denied  by  that  princi- 
pal, is  repugnant  to  the  idea  that  a  contract  of  insurance  had 
already  been  made;  that  the  formal  application  and  terms  pro- 
posed and  submitted  for  a  policy  and  contract  of  insurance,  was 
a  contract  of  insurance.  The  demurrer  should,  therefore,  have 
been  sustained.  But,  upon  the  evidence  in  the  cause,  the  cir- 
cuit coitrt  erred  in  decreeing  that  the  appellant  had  established, 
by  proof,  such  a  contract  of  insurance  with  the  appellee  as  en- 
titled him  to  relief,  in  whole  or  in  part;  and  that  he  recover  of 
the  appellee  the  value  of  the  furniture  alleged  to  have  been  in- 
sured, and  which  was  destroyed  by  fire. 


Digitized  by 


Google 


694  Haden  r.  F.  and  M.  Fire  Association. 

Opinion. 

lu  the  case  at  bar,  Kyle  was  an  agent  to  solicit  and  receive 
applications  and  proposals  for  insurance,  and  to  forward  them, 
with  the  premiums,  to  his  principal  for  acceptance  or  rejection. 
He  was  supplied  only  with  printed  fonns  of  application  for  this 
end  and  purpose ;  and  this  was  the  extent  of  his  agreement  with 
the  appellee.  Negligence  cannot  make  a  contract  of  insurance; 
delay  caimot  make  a  contract  of  insurance.  Wumesheik  Insur- 
ance  Co.  v.  Jlohrpriff',  53  HI.  516. 

In  Hiiskins  v.  Ag,  Fire  Insurance  Co,  78  Va.  (3  Hansbrough) 
700,  Judge  Lacy  says,  for  this  court :  **  The  fact  that  an  appli- 
•  cation  has  been  made  for  insurance,  and  a  long  time  has  elapsed, 
and  the  rejection  of  the  risk  has  not  been  signified,  does  not 
warrant  a  presumption  of  its  acceptance.  In  such  cases  there 
must  be  achutl  aeceptann^  or  there  is  no  contract.''^  Without  a  con- 
tract of  insurance,  this  suit  for  specific  performance  cannot  be 
maintained  here,  whatever  might  be  the  remedy  and  relief  in  an 
action  at  law  for  damages  for  the.  negligence  of  Kyle.  Kyle 
was  not  authorized  to  make  contracts  of  insurance  for  the  ap- 
pellee; and  the  e\ddence  does  not  show  that  he  made  one.  He 
explains  his  declarations  to  the  appellant  that  his  property  was 
insured;  he  says  he  told  him  that  it  woiM  he  insured  {/  the  exec- 
atice  committee  approved  his  application.  Doubtless,  he  thought 
and  said  that  the  executive  committee  would  approve  it;  but 
such  a  prediction  or  declaration,  made  after  appellant's  signing 
the  application  and  paying  the  premium,  did  not,  and  could  not, 
constitute  a  contract  of  insurance. 

The  decree  complained  of  is  erroneous,  and  must  be  reversed, 
and  the  appellant's  bill  be  dismissed. 

HiNTON,  J.,  dissented. 

Decree  reversed  in  favor  of  the  appellee. 
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^tauuton. 

Terry  v.  Coles'  Ex'or  and  Als. 
September  24th.  1885. 

1.  Judicial  Sales — Definition— Case  at  ^^r.— Sale  made  by  order  of  a 

court  of  competent  jurisdiction,  pendente  lite^  is  a  judicial  sale.  An  ex- 
ecutor having  authority  under  the  will  to  sell  land,  declines  to  exercise 
his  authority,  but  applies  to  the  court  for  instructions  and  directions, 
and  is  ordered  to  make  sale  and  report  it  to  the  court  for  confirmation ; 
whereupon,  he  makes  and  reports  the  sale  to  the  court  as  ordered,  such 
sale  is  a  judicial  sale. 

2.  Idem — Bidders— Confirmation.— ^x^d^^x  acquires  no  rights  until  his  bid 

is  accepted  and  the  sale  confirmed  by  the  court.  Whether  the  sale  will 
be  confirmed  depends  on  the  circumstaniies  of  each  case  and  the  sound 
discretion  of  the  court  in  view  of  fairness,  prudence  and  the  rights  of 
all  concerned.  No  general  rules  will  apply  to  all  the  cases.  Brock  v. 
Rice,  27  Gratt.  812. 

3.  Idem — Rejection  of  Bid^Case  at  bar. — Where  sale  of  land  is  decreed 

to  pay  specific  legacies,  and  the  residue  to  four  residuary  legatees,  and 
the  land  is  bid  in  by  one  of  those  legatees,  and  the  other  legatees  op- 
pose the  acceptance  of  the  bid  and  the  confirmation  of  the  sale,  and 
show  by  numerous  witnesses  well  acquainted  with  the  land,  that 
though  the  sale  was  open  and  fair,  yet  the  price  bid  was  grossly  inade- 
quate, and  that  the  land  if  divided  and  sold  in  parcels  would,  on  the 
usual  terms  of  payment  in  such  cases,  bring  two  or  three  times  the  price 
bid ;  there  was  no  error  in  the  court  rejecting  the  bid,  and  refusing  to 
confirm  the  sale  and  directing  a  re-sale. 

Argued  at  Wytheville,  but  decided  at  Staunton. 

Appeal  from  decree  of  circuit  court  of  Roanoke  county,  ren- 
dered October  9th,  1884,  in  the  chancery  cause  wherein  Robert 
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McClellaii,  executor  of  Elizabeth  Coles,  deceased,  was  plaintiiF, 
and  John  (/oles  and  others,  the  devisees  and  legatees  of  said 
p]lizabeth  Coles  and  others,  were  defendants.  The  object  of  the 
suit  was  to  obtain  the  court's  instructions  and  directions  as  to 
the  pro]>er  ino<le  of  executing  the  trusts  inii)osed  on  the  execu- 
tor by  the  will,  and  especially  as  to  the  sale  of  a  tract  of  4552 
acres  of  land,  part  of  the  testatrix's  estate.  The  court  decreed 
that  the  executor  sell  the  land  in  a  certain  way  and  on  certain 
terms  and  report  tlu^  sale  to  the  court  for  coniirmation.  Exec- 
utor made  the  sale  for  $6000,  to  J.  Coles  Terry,  one  of  the  four 
residuary  legatees  to  whom  the  proceeds  of  the  sale  were  going 
after  the  })ayment  of  certain  specific  legacies.  The  other  re- 
siduary legatees  urged  the  rejection  of  the  bid  of  $6000.  The 
sale  was  shown  to  be  fair,  but  the  price  was  proved  to  be  grossly 
inadequate,  numerous  witnesses,  who  knew  the  land  well,  testi- 
fying that,  if  sold  in  suitable  parcels,  it  would  bring  two  or 
three  times  the  price  bid  by  J.  Coles  Terry.  The  court  refused 
to  confirm  the  sale,  and  decreed  a  re-sale  in  parcels.  From  this 
decree  J.  Coles  Terry  obtained  an  appeal  to  this  court. 
Opinion  states  the  facts. 

Oirr'nujton  ^f-  FUzlmjjh^  for  the  appellant. 

Pinit  i^^  On'ke  and  SUiphs  ci^  Lof/an,  for  the  aj^pellees. 

FiACY,  f).,  delivered  the  opinion  of  the  court. 

In  September,  188-J,  the  appellee,  the  executor  of  Elizabeth 
I).  Coles,  deceased,  instituted  a  chancery  suit  in  the  circuit 
court  of  Koanoke  county,  setting  forth  the  death  of  his  testa- 
trix on  the  9th  day  of  June  of  that  year;  the  probate  of  her 
will  and  his  (pialification  thereunder,  and  filed  a  co^ty  of  the 
will.  That,  among  other  ]»roperty,  the  testatrix  was  the  owner 
of  a  ti'Hct  of  four  thousand  five  hundred  acres  of  land,  which 
consisted   in   large  part  of  mountain   land.     That  there  were 
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numeroits  small  settlnnatts  upon  this  land  occupied  by  tenants. 
That  he  thought  it  might  be  to  the  interest  of  the  estate  to  sell 
this  land  privately,  rather  than  publicly,  and  he  desired  the  in- 
struction of  the  court  as  to  his  power  to  do  so;  that  there  were 
various  trusts  declared  by  the  will,  and  some  limitations  on 
some  of  the  legacies  which  are  obscure  in  their  terms,  citing 
them  as  matter  for  the  decision  of  the  court,  claiming  that  he 
was  entitled  to  the  protection  of  the  court  in  the  execution  of 
the  said  will,  and  to  its  instruction  as  to  his  action  therein,  l^ray- 
ing  that  all  parties  in  interest  be  made  parties  to  the  suit,  and 
that  the  will  of  his  testatrix  be  construed  by  the  court,  and 
especially  as  to  the  points  set  forth  in  the  bill ;  that  he  might 
be  instructed  on  all  points  as  fo  his  duties  as  executor;  and  that 
the  estate  be  administered  under  the  direction  of  the  court, 
and  for  other  relief,  etc. 

After  some  special  legacies,  the  will  provided  as  to  the  resi- 
due, that  it  should  be  equally  divided  among  four  residuary  leg- 
atees; Mrs.  Louisa  P.  Withers,  Miss  Lizzie  D.  Carrington, 
Mrs.  Emma  C.  Middleton  and  John  Coles  Terry,  the  appellant; 
and  appointed  Robert  McClelland,  the  appellee,  executor,  with- 
out bond  with  security. 

The  circuit  court,  by  decree  rendered  on  the  9th  day  of  Oc- 
tober, 1883,  construed  the  will  on  all  points,  and  decreed,  that 
the  executor,  by  the  terms  of  the  will,  was  authorized  to  sell 
the  real  estate  publicly  or  privately,  at  his  best  discretion. 
That  lie  should  proceed  to  do  so,  and  that  he  should  report  his 
proceedings  to  the  court,  and  all  sales  made  by  him  would  be 
subject  to  the  approval  of  the  court.  That  the  executor  settle 
his  transactions  before  one  of  the  commissioners  of  the  said 
court,  who  was  directed  to  make  report  to  court. 

The  infant  defendants  answered  by  guardian  ad  IHon^  and  the 

bill  was  taken  for  confessed  as  to  the  adult  defendants.     On  the 

1st  day  of  (.)ctol)er,  1884,  the  appellee  filed  his  report  under 

the  decree  for  a  sale,  setting  forth  that  by  directions  contained 

Vol.  lxxx — 88 
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in  the  will  of  the  testatrix,  and  in  obedience  to  the  decree  in 
the  cause  at  the  October  term,  1883,  he  had  on  the  2l8t  day  of 
July,  1884,  that  being  county-court  day,  aft^er  duly  advertising 
the  same,  sold  the  tract  containing  four  thousand  five  hundred 
acres  to  J.  Coles  Terry,  one  of  the  residuary  legatees,  at  the 
price  of  six  thousand  dollars,  who  had  paid  one-fourth  cash  and 
otherwise  complied  with  the  terms  of  the  sale.  That  the  sale 
was  open  and  fair,  in  the  presence  of  a  large  crowd  of  people 
drawn  together  by  court-day;  that  there  were  several  bidders; 
that  from  his  own  judgment  and  the  judgment  of  others  he 
had  thought  it  best  to  sell  as  a  whole;  that  the  amount  realized 
(as  he  was  at  present  advised)  was  more  than  sufficient  to  pay 
off  the  specific  legacies,  and  the  report  was  respectfully  submit- 
ted to  the  court  for  its  action. 

The  confirmation  of  this  sale  was  objected  to  by  Mrs.  Louisa 
P.  Withers,  (through  her  counsel),  who  is  stated  in  the  will  to 
be  a  resident  of  Danville,  Va.  The  will  also  states  that  Miss 
Carrington  and  Mrs.  Middleton  reside  in  Richmond  city,  Va.; 
and  that  J.  Coles  Terry,  the  other  residuary  legatee,  resides  in 
Roanoke  county,  where  the  sale  occurred,  and  he,  as  has  been 
said,  became  the  purchaser  at  the  reported  sale. 

The  objection  of  Mrs.  Louisa  P.  Withers  to  the  confirmation 
of  the  sale  by  the  court,  was  upon  the  ground  that  "  (he  price 
was  wholly  inadequate.''  This  objection  to  the  confirmation  was 
supported  by  the  affidavit  of  John  Coles,  dated  October  2nd, 
1884,  who  made  oath  that  he  was  well  acquainted  with  the 
land,  and  that  it  was  worth  $2.50  per  acre,  or  $11,250,  if  sold 
upon  the  usual  terms  of  land  sales  in  that  county. 

The  affidavit  of  J.  J.  Huff,  that  he  was  well  acquainted  with 
the  land,  and  if  sold  in  parcels,  and  on  the  usual  terms  of  land 
sales  in  that  county,  it  was  worth  $4  per  acre,  making  $18,000. 
This  affidavit  was  on  the  same  day. 

The  affidavit  of  P.  H.  Kefauver  was  that  he  knew  the  land 
well,  and  that  upon  the  usual  terms  and  in  small  tracts  it  was 
worth  S4  per  acre,  or  $18,000. 
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The  affidavit  of  J.  H.  Overfelt,  on  the  same  day,  showed  that 
he  was,  and  had  been  for  eleven  years,  a  renter  of  this  land; 
knew  it  well,  and  that  it  was  worth  $4  per  acre,  or  $18,000. 

The  affidavit  of  X.  Hockman,  taken  on  the  1st  day  of  Octo- 
ber, showed  that  he  was  a  coterminous  owTier;  was  well  ac- 
quainted with  the  cleared  land  of  the  tract,  and  that  there  was 
said  to  be  one  thousand  acres  cleared  and  in  cultivation,  and 
that  it  was  worth  $9  per  acre;  that  he  had  sold  some  land  ad* 
joining  this,  belonging  to  him,  of  about  the  same  quality,  at 
f  10  per  acre. 

The  affidavit  of  Col.  Wm.  B.  Shelor,  of  October  2d,  was 
that  he  was  not  well  enough  acquainted  with  the  land  to  state 
its  value,  but  that  he  believed  that  if  divided  up  into  small 
tracts  it  would  sell  for  a  good  deal  more  than  if  sold  as  a  whole. 

The  affidavit  of  Tazewell  Price,  of  October  27,  1884,  waa 
that  he  was  well  acquainted  with  the  land,  and  thought  it  worth 
$4  or  $5  per  acre,  or  $18,000  to  $22,500. 

The  affidavit  of  Robert  Huff,  of  the  2d  of  October,  1884, 
was  that  he  knew  the  land  well ;  that  there  were  six  hundred 
acres  situted  on  Mill  and  Bottom  Creeks  worth  at  least  $10  per 
acre,  which  is  $6000,  and  would  leave  3900  acres  to  be  sold  in 
small  tracts;  and  if  the  land  should  be  surveyed,  and  the  lines 
run  as  claimed  by  Mr.  Joseph  Terry,  the  land  would  overrun 
the  estimate  by  one  thousand  acres. 

The  affidavit  of  James  E.  Day,  of  October  1st,  1884,  showed 
that  he  was  well  acquainted  with  the  land,  and  that  it  is  worth 
$4  to  $5  per  acre,  or  from  $18,000  to  $22,600,  which  opinion  is 
based  on  actual  sales  in  the  neighborhood;  that  he  is  a  surveyor, 
and  believes  the  land  could  be  conveniently  divided  into  small 
tracts,  and  that  it  would  sell  more  advantageously  in  that  way* 

And  the  affidavit  of  C.  C.  Miller,  of  October  4,  1884,  that 
the  rental  value  of  the  land  is  eleven  hundred  dollars  per  year, 
and  that  he  bases  his  opinion  on  information  derived  from  ten- 
ants on  the  land,  and  the  actual  rents  paid  by  them,  and  from 
other  sources  of  information  in  the  neighborhood. 
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On  the  25th  day  of  October,  1883,  an  appraisement  was  made 
of  this  land,  under  an  order  of  tlie  county  court  of  Eoanoke, 
entered  at  the  August  term  of  that  court,  1883,  which  is  tiled 
also  to  support  the  objection  of  Mrs.  Withers;  wherein  it  is  set 
forth  by  the  four  commissioners,  who  acted  under  the  order  of  the 
county  court,  that  after  being  sworn,  they  had  made  a  i^ersonal 
mspccUon  of  the  land,  and  appraised  it  at  $11,500.  These  were 
the  appraisers  named  and  appointed  on  the  motion  of  Robert 
McClelland,  at  the  time  of  his  qualification  as  executor,  to  ap- 
praise the  personal  propert}"  of  the  testatrix,  and  the  real  estate 
directed  to  be  sold. 

On  the  other  hand,  in  support  of  the  insistance  of  the  appel- 
lant, J.  Coles  Terry,  that  the  sale  shall  be  confirmed  by  the 
court,  extracts  from  the  land-books  of  Roanoke  county  are 
filed,  showing  that  this  land  is  valued  on  the  land-books  for  tax- 
ation at  $4524. 

The  cause  came  on  to  be  heard  in  the  circuit  court  on  the 
9th  day  of  the  term,  October,  1884,  upon  the  motion  to  con- 
firm the  sale,  and  the  objection  of  Mrs.  AVithers,  and  the  affi- 
davits and  stated  assessments.  Whereupon  the  circuit  court 
refused  to  confirm  the  sale  to  J.  Coles  Terry,  and  directed  the 
land  to  be  again  oftered  for  sale.  The  said  J.  Coles  Terr}-,  the 
appellant,  then  applied  for  an  appeal,  which  was  allowed  by 
one  of  the  judo^es  of  this  coUrt.  The  refusal  of  the  circuit 
court  to  confirm  this  sale  is  assigned  as  error  by  the  appellant; 
that  the  sole  ground  of  the  refusal  of  the  circuit  court  to  con- 
firm the  sale  was  inadeipiacy  of  price.     The  decree  is  assailed: 

First.  Because  the  sale  was  made  by  the  executor  under  the 
will,  and  the  exercise  of  this  discretion  by  him  was  a  contract 
between  him  and  the  purchaser.  That  if  he  had  sold  without 
the  intervention  of  the  court,  it  would  have  been  a  contnict 
which  would  have  been  specifically  performed;  that  it  is  well 
settled  that  inade(|uacy  of  price  alone  is  not  of  itself  a  sufficient 
ground  for  setting  aside  a  contract. — Citing  H<dc  v.  WUkinson, 
21  Gratt.  82,  and  T17//A  v.  JL'Gcnnioa.  29  Gratt.  515. 
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It  is  then  claimed  that  the  same  general  rule  should  prevail 
in  judicial  sales.  That  it  is  admitted  that  conlirmation  is  ad- 
dressed to  the  sound  discretion  of  the  court;  but  so,  says  the 
learned  counsel  for  the  appellant,  is  the  question  of  specific 
performance  of  any  contract,  addressed  to  the  sound  discretion 
of  the  court,  &c.,  &c. 

As  to  the  first  question,  whether  this*  is  a  judicial  sale,  or  a 
sale  by  the  executor  under  authority  of  the  will,  we  will  re- 
mark, that  while  the  executor  was  authorized  to  sell  under  the 
will,  and  was  allowed  to  do  so  under  the  will,  without  giving 
security,  he  declined  to  do  so,  and  indeed  did  not  qualify  as  the 
will  authorized  without  giving  security  upon  his  official  bond, 
but  was  required  to  furnish  security  in  the  sum  of  twenty  thou- 
sand dollars,  with  J.  C.  Terry  and  John  Coles  as  his  sureties. 
He  came  into  court,  and  sought  the  aid  and  protection  of  the 
court  on  all  points,  declining  to  assume  any  responsibility  as 
executor,  asked  the  court  to  administer  the  estate,  which  the 
court  proceeded  to  do,  and  directed  him  to  offer  the  land  for 
sale  and  make  rei)ort  to  the  court.  Such  a  sale  appears  to  be 
a  judicial  sale. 

Mr.  Bouvier  defines  a  judicial  sale  to  be  a  sale  made  by 
some  competent  tribunal,  by  an  officer  authorized  by  law  for 
the  purpose.  Mr.  Barton  defines  a  judicial  sale  to  be  one 
which  is  made  by  a  court  of  competent  jurisdiction  in  a  pend- 
ing suit,  through  its  authorized  agent. 

And  this  definition  seems  to  be  complete. 

It  must  be  made  in  a  pendinrf  i^hU:  says  Mr.  Rorer,  *' a  judi- 
cial sale  is  made  pcfidcnle  Jile ;  whereas  an  execution  sale  is 
made  atler  litigation  in  the  rase  is  endetl;  for,  as  we  have  be- 
fore seen,  a  judicial  act  is  something  done  during  the  pendency 
of  a  suit.  The  suit  does  not  end  with  a  decree  of  sale;  the 
proceeding  still  continues  until  final  confirmatitni."  "Ror.  Jud. 
Sales,  §  18;  also  §  1.      Williamson  v.  Berry,  8  How.  405. 

In  the  light  of  all  the  authorities  the  sale  in  this  case  is  what 
is  called  a  '\judicial  sale.''     It  was  nuide  by  the  court,  through 
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its  agent  or  officer,  in  a  pending  suit,  and  the  sale  was  by  de- 
cree ordering  the  sale,  expressly  made  to  depend  upon  approval 
or  confirmation  by  the  court,  and  to  tliat  end  it  was  directed  to 
be  reported  to  court,  and  the  court  is  the  vendor.  The  circuit 
court  in  this  case  has  refused  confirmation  upon  the  case  made 
before  it;  in  the  exercise  of  the  discretion  vested  in  it,  has  re- 
fused to  confirm  the  s^le,  and  the  purcliaser  has  appealed  to 
this  court  to  review  and  reverse  the  action  of  the  court  in  re- 
fusing to  sanction  the  sale  to  him. 

The  field  which  lies  before  us  in  the  consideration  of  this 
question,  has  been  so  often  explored,  the  road  is  so  well  defined, 
and  the  judicial  sign-boards  so  numerous  and  so  distinct,  that 
the  task  is  divested  both  of  novelty  and  difficulty. 

Mr.  Barton  says:  "In  Virginia,  a  bid  by  a  purchaser  to  a 
commissioner,  is  a  bid  to  the  court ^  and  if  accepted  he  is  bound 
by  it,  but  the  court  and  not  the  commissioner  is  the  seller,  and 
the  confirmation  by  the  court,  and  its  direction  to  convey,  arc 
essential  to  tlie  validity  of  antj  sale  that  the  commissioner  may 
make."  Barton's  Ch.  P.  1070.  And  on  page  1094:  His  bid. 
at  the  commissioner's  sale  is  a  mere  offer^  and  although  after  con- 
firmation his  title  relates  back  to  the  day  of  sale,  yet  he  has 
until  confirmation  to  examine  into  the  matter,  and  to  enquire  if 
there  be  any  defects  in  the  title.     See,  also,  p.  1100,  sec.  352. 

But  this  question  has  been  before  this  court  and  often  consid- 
ered. In  tlie  late  case  of  Ijangyher,  trustee^  v.  Patterson  ^  Bash^ 
Judge  Fauntleroy  says:  "Confirmation  is  the  judicial  sanction 
of  the  court;  and  by  confirmation  the  court  makes  it  a  sale  of 
its  own,  and  the  purchaser  is  entitled  to  the  full  benefit  of  his 
contract,  which  is  no  longer  executory  but  executed^  and  which 
will  be  enforced  against  him  and  for  hmu'^     77  Va.  Rep.  473. 

In  the  case  of  Brock  v.  Rice^  27  Gratt.  812,  Judge  Staples 
said:  "In  considering  this  case,  it  is  important  to  bear  in  mind 
rules  of  law  governing  judicial  sales  All  the  authorities  agree 
there  is  a  wide  distinction  between  an  application  to  set  aside  a 
sale  after  it  is  approved  by  the  court,  and  an  application  to  w  ith- 
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hold  a  confirmation.  '  A  decree  of  confirmation  is  a  judgment 
of  the  court,  which  determines  the  rights  of  the  parties.  Such 
a  decree  possesses  the  same  force  and  eftect  of  any  other  adju- 
dication by  a  court  of  competent  jurisdiction.  But  before  con- 
firmation the  whole  proceeding  is  injier'i^  and  under  the  control 
of  the  court.  Uni'd  then  the  accepted  hithiet*  i^  not  regarded  as  the 
purchaser.  His  contract  is  incomplete,  and  he  acquires  by  his 
bid  no  independent  right  to  have  it  perfected."     *     *     * 

"It  is  very  certain  that  with  us  the  commissioner  conducting 
a  sale  is  regarded  merely  as  the  agent  or  servant  of  the  couii:, 
and  his  proceedings  are  necessarily  subject  to  its  revision  and 
control.  Whether  the  court  will  confirm  the  sale  must,  in  a 
great  measure  depend  upon  the  circumstances  of  each  particu- 
lar case.  It  is  difficult  to  lay  down  any  rule  applicable  to  all 
cases;  nor  is  it  possible  to  specify  all  the  grounds  which  wiW 
justify  the  court  in  withholding  its  approval.  This  discretion  is 
not  arbitrary,  but  a  sound  legal  discretion,''  &c.  Citing  Taylor  v. 
Cooper,  10  Leigh,  327,  opinion  of  Tucker,  P.  The  sale  is  not 
conclusive  until  confirmed.  Daoy  v.  Barber,  2  Atk.  490;  Blount 
V.  Blount,  3  Atk.  638. 

When  the  sale  is  confirmed,  that  is  whjere  both  contracting  jyar- 
ties  concur  in  ratifyimf  the  inchoate  purchase,  the  confirmation 
relates  back  to  the  sale,  &c.  Anson  v.  Towgood,  1  Jacobs  & 
Walk.  617. 

Before  confirmation  of  the  report,  indeed,  and  while  the  cause 
is  yet  pending  in  a  court  of  chancery,  to  that  tribunal  alone  can 
the  purchaser  resort  for  the  adjustment  of  his  rights,  and  the 
enforcement  of  his  claim.  Creeds  v.  Pendleton,  1  Leigh,  297; 
Heywood  v.  Covington's  heirs,  4  Leigh,  373;  Danidv.  Leitch,  13 
Oratt. 

In  Brock  v.  Rice,  Judge  Staples  cites  Korer  on  Judicial  Sales, 
pp.  30,  55,  56.  On  these  pages,  Mr.  Korer,  in  treating  of  the 
confirmation  of  the  sale,  says:  "Confirmation  is  the  judicial 
sanction  of  the  court.  Until  then  the  bargain  is  incomplete 
(citing  Koehler  v.  Ball,  2  Kan.  166,  172).     Until  confirmed  by 
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the  court,  the  sale  confers  no  rights.  Until  then  it  is  a  Bale  only 
in  a  popuUir  and  not  in  a  judicial  or  \ogeA  sense.  The  chancel- 
lor has  a  broad  discretion  in  the  approval  or  disapproval  of  such 
sales.  The  actcepted  bidder  acquires,  by  the  a<?ceptiince  of  his 
bid,  no  independent  right,  as  is  the  case  of  a  purchaser  at  a  sale 
under  execution,  to  have  his  purchase  completed,  but  is  merely 
a  preferred  j)roposer,  until  continuation  by  the  court  of  the  sale, 
as  agreed  to  by  its  ministerial  agent.  In  the  exercise  of  this 
discretion  a  ])roper  regard  is  had  to  the  interest  of  the  parties 
aud  the  stability  of  judicial  sales.  liy  sanctioning  a  sale,  the 
courts  make  it  their  own.  There  is  a  difference  between  such 
sales,  and  ordinary  auction  sales,  and  sales  by  private  agree- 
ment. In  cases  of  sales  before  a  master,  the  purchaser  is  not 
considered  as  entitle<l  to  the  benefit  of  his  contract  till  the  mas- 
ter's rejjort  of  the  purchaser's  bidding  is  absolutely  confirmed." 

Such,  says  Mr.  Korer,  is  the  rule,  whether  the  sale  be  by  a 
master  c(mimissioner,  or  other  functionary  authoriy.ed  by  the 
court  to  conduct  the  sale.  The  bargain  is  not  ordinarily  con- 
sidered as  complete  until  the  sale  is  confirmed  and  the  convey- 
ance is  made.  2  Daniel  Cii.  1454;  Hairbficfs  y.  BaiUy^  15  Y\\. 
178;  niossi.m  V.  R.  It,  Co.,  3  Wall.  207:  ChiUire.^s  w  RnM,  2 
Swan  (Tenn.)  487;  IV/fr  v.  i'^Aw/m/,  19  Mo.  454;  Webster  \. 
lliJU  3  Sneed  (Tenn.)  388;  Hemlnson  v.  Herrod,  23  Miss.  (1 
(hish)  484;  IWm/v.  AV0/7A,  11  111.  642;  Wallace  \\  Hak,  19 
Ala.  Ul. 

In  the  case  of  I)<iris  v.  Sten'art,  4  Texas  Kep.  226,  the  court 
says:  "It  will  be  seen,  much  discretion  is  left  to  the  judge:  if 
he  should  believe  that  the  sale  was  not  fair,  or  that  it  was  not 
made  in  conformity  with  law,  it  would  be  his  duty  to  set  it 
aside,  and  order  it  to  be  sold  again,  lie  is  not  rcipiirod  to 
place  upon  the  record  the  reasons  by  which  he  is  governed, 
either  in  confirming  or  rejecting  a  sale.  The  purchaser  could 
not  be  injured;  when  he  bi<l  for  tlu;  land  he  was  aware  that  he 
was  |)urchasing  subject  to  the  confirmation  or  rejection  of  the 
sale  by  the  probate  judge:  and  if  he  wished  to  do  so,  he  could 
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be  again  a  bidder  at  the  second  sale.  If  the  decision  of  the 
judge  on  the  question  of  confirmation  is  subject  to  revision  at  aU, 
this  is  clearly  not  a  case  that  would  call  for  the  interposition  of 
a  higher  tribunal."     4  Texas,  226. 

In  the  case  of  Henderson  v.  Herrod,  the  high  court  of  errors 
and  appeals  of  Mississippi,  says :  "  Prior  to  the  confirmation,  the 
whole  subject  matter  is  in  fieri  and  under  the  control  of  the 
court,  subject  to  the  exercise  of  a  sound  discretion  in  regard  to 
it."     10  Miss.  Rep  454. 

In  the  case  of  Taylor  v.  Gilpin^  the  court  of  appeals  of  Ken- 
tucky reaflirms  an  often  repeated  rule  of  that  court,  the  court 
in  that  case  saying:  "The  application  to  the  chancellor  was 
not  to  disturb  a  sale  which  he  had  approved,  but  it  was  to  re- 
ject a  bid  or  proposal  which  had  been  oflfered.  This  court  has 
time  and  again  held  that  a  purchaser  of  property,  under  a  de- 
cretal sale,  does  not  acquire  any  independent  right  by  his  pur- 
chase until  after  the  same  has  been  approved  by  the  chancellor. 
He  is  simply  an  accepted  or  preferred  bidder;  and  whether  his 
bid  or  proposal  will  be  approved,  depends  upon  the  sound, 
equitable  discretion  of  the  court  having  control  of  the  cause." 
3  Met.  546.  See  also  3  Dana  614;  2  B.  Mon.  410;  5  B.  Mon. 
494. 

This  is  a  proceeding,  it  will  be  remembered,  not  to  sell  this 
land  to  pay  any  creditor  a  debt  which  had  been  long  delayed 
in  collection,  nor  to  satisfy  any  lien  of  any  creditor;  but  it  is  a 
sale  to  convert  the  devised  land  into  money,  to  satisfy  the  sev- 
eral bequests  under  the  will  of  the  testatrix  in  their  order,  to 
pay  oflT  the  special  legacies,  and  for  distribution  of  the  residue 
among  the  residuary  legatees,  and  is  a  proceeding  analogous  to 
the  sale  of  land  made  under  proceedings  for  partition,  or  sale 
and  distribution  among  the  heirs  of  a  decedent,  where  it  would 
appear  to  be  the  first  duty  of  the  court  in  the  premises  to  so  sell 
the  land  as  to  make  it  bring  as  nmch  as  possible. 

In  the  matter  of  the  sale  of  the  real  estate  of  Hamilton's  es- 
tate, reported  in  the  51st  volume  of  Pennsylvania  State  Reports, 
Vol.  lxxx — 89 
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entitled  ''Ha\f$  Appeal^^^  p.  59,  Justice  Strong,  delivering  the 
opinion  of  the  supreme  court  of  that  state,  said:  "This  appeal 
is  founded  upon  a  misapprehension  of  the  relations  hetween 
the  parties.  Ileii-s  of  a  decedent,  when  parties  to  a  proceeding 
for  partition,  stand  in  no  relation  of  trust  or  confidence  to  the 
bidders  at  the  sale ;  and  even  the  highest  bidder,  whose  bid  has 
been  returned  to  the  court  as  the  best  offered,  has  acquired  no 
right  which  debar  the  heirs  or  their  counsel  from  endeavoring 
to  have  his  bid  rejected  and  a  re-sale  ordered.  It  is  their  right 
to  have  as  much  obtained  for  the  property  as  can  be,  and  until 
a  sale  has  been  made  and  confirmed,  they  may  seek  for  pur- 
chasers who  are  willing  to  give  more  for  the  property  than  was 
oftered  at  public  auction.  They  may  ask  the  court  to  open  the 
biddings,  to  order  a  new  exposure  of  the  property  to  auction. 
This  is  no  wrong  to  the  person  who  bid  most  at  the  former 
auction.  His  bid,  though  the  highest,  was  but  an  oflfer  to  pur- 
chase, subject  to  the  approval  or  disapproval  of  the  court,  and 
in  approving  sales  made  in  partition,  it  is  the  duty  of  the  court 
to  regard  primarily  the  interest  of  the  lieirs.  The  appellant, 
then,  in  this  case  has  no  reason  to  complain. 

Again,  it  is  insisted  that  it  was  irregular  to  set  aside  the  sale 
to  the  appellant  without  notice  to  him.  This  assumes  that  he 
had  an  interest  in  the  land  when  his  bid  had  been  returned  as 
the  highest.  This  may  be  doubted.  It  is  enough  to  say  that 
the  appellant's  bid  was  but  an  oft'er  to  the  court,  which  the 
court  might  or  might  not  accept  at  its  discretion.  He  stood  in 
ike  situation  of  a  bidder  at  a  nmster's  sale  in  chancejy.  It  is  by  no 
means  certain  thai  he  had  anything  to  do  ivith  the  question  upon  which 
the  court  acted.  When  the  confirmation  was  resisted,  for  the 
reasons  that  the  bid  was  less  than  the  appraised  value  of  the 
land,  and  that  another  exposure  to  sale  would  result  in  secur- 
ing a  larger  price,  it  is  not  clear  that  the  court  should  have 
directed  any  notice  to  him.  The  appeal  is  dismissed,"  &c, 
51  Penn.  St.  Rep.  61. 

In  the  supreme  court  of  Ohio,  in  the  case  of  the  Ohio  Life 
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Insurance  aiid  Tinisi  (Jo.  v.  Gibbon  and  others^  reported  in  10 
Ohio  St.  Rep.  563,  Judge  Peek,  delivering  the  opinion  of  that 
court,  in  which  all  the  other  judges  concurred,  said:  "The 
power  to  confirm  or  set  aside,  if  properly  exercised,  will  afford 
ample  protection  to  the  parties  and  to  the  purchaser,  and  there, 
in  our  judgment,  this  summaty  power  of  the  court  over  the 
matter  should  terminate."  If,  from  misapprehension  or  other 
cause,  the  sale  ought  not  to  be  confirmed  or  made,  the  best  and 
only  proper  remedy  is  a  re-sale,  with  or  without  a  revaluation,  as 
justice  may  require. 

It  cannot  be  necessary  to  multiply  decisions  upon  this  ques- 
tion, which,  although  of  the  greatest  importance,  has  been  so 
often  considered  by  the  courte  of  last  resort  in  this  and  other 
states,  as  to  make  the  chief  difficulty  in  citation  of  authorities 
one  of  selection  merely,  and  the  cases  are  all  one  way.  In  all 
the  numercms  cases  we  have  examined,  in  the  wide  search  we 
have  not  found  an  adverse  decision ;  not  one  has  been  cited  in 
argument  by  the  able  and  distinguished  counsel  who  argued 
this  case  for  the  appellant.  We  have  found  no  case,  and  it  is 
believed  that  none  can  be  cited,  in  which  an  appellate  court 
has  decreed  that  a  contract  had  been  made  by  the  purchaser 
with  the  court,  before  the  sale  had  been  confirmed  by  the 
court,  or  his  bill  accepted  by  the  court  as  the  vendor,  and  re- 
viewed and  reversed  the  action  of  the  court  below  in  its  exer- 
cise of  this  its  wide  discretion  as  the  vendor,  to  reject  any  bid; 
that  this  discretion  is  a  wide  discretion  cannot  be  denied  in  the 
face  of  the  decided  cases. 

One  respectable  authority  goes  so  far  as  to  declare  that  the 
court  is  clothed  with  an  unlimUed  discretion  to  confirm  a  judicial 
sale,  or  not,  as  may  seem  wise  and  just.  Confirmation  is  final 
consent;  and  the  court  being  the  vendor,  it  may  consent  or 
not,  at  its  discretion.  Rorer  on  Judicial  Sales,  p.  56,  cited  by 
Judge  Staples  in  Brock  v.  Bice. 

We  might  well  rest  our  decision  in  this  case  here,  and  dis- 
miss this  appeal.     But  a  slight  examination  w\]\  show,  upon  an 
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inspection  of  the  record,  that  this  sound  legal  discretion  of  the 
circuit  court  was  wisely  exercised  in  this  caae.  By  whom  is 
this  confirmation  recommended?  By  no  party  or  witness  in 
the  record  except  the  purchaser.  The  agent,  or  servant  of  the 
court,  the  executor  appointed  to  sell  under  the  decree  of  the 
court,  does  not  recommend  to  the  court  the  confirmation.  He 
says  the  amount  realized  will  be  more  than  enough  to  pay  off 
the  special  legacies,  and  he  submits  his  report  to  the  court  for 
its  action.  This  commissioner  does  not  even  say  to  the  court 
that  the  land  sold  for  a  fair  and  an  adequate  price.  He  says  it 
was  an  open  and  fair  sale,  but  he  does  not  say  that  the  price 
was  reasonable.  The  purchaser  himself  does  not  assert  that  he 
has  paid  a  reasonable  price  for  the  land ;  he  says,  that  the  fact 
that  he  has  a  good  bargain,  is  no  reason  for  sctt'mg  a^side  (he  sak. 
He  claims  upon  the  ground  of  a  completed  contract. 

If  the  court  was  to  wisely  exercise  its  sound  legal  discretion 
in  the  premises,  it  must  do  so  Kpoft  the  evidence  before  it. 

How  was  the  objection  to  confirmation  supported?  Four  ap- 
praisers appointed  by  the  court  in  which  this  executor  qualified, 
upon  a  personal  examination  of  the  lands,  and  upon  oath,  val- 
ued it  at  nearly  double  the  amount  bid  for  it  by  the  appellant. 
Ten  unirapeached  citizens  of  the  county  living  in  the  immediate 
vicinity  of  this  land,  some  of  them  coterminous  owners,  and 
some  of  them  actually  living  upon  this  land  as  tenants,  and  all 
well  acquainted  with  the  land,  upon  oath  say,  that  this  land  is 
worth,  some  of  them,  double,  some  of  them,  three  times  the 
price  at  which  it  was  bid  in  by  the  appellant.  And  some  of 
them  say  that  the  annual  rental  of  this  land  is  eleven  hundred 
dollars,  while  the  bid  of  this  appellant  was  $6000. 

These  aflidavits,  gotten  up  in  the  Short  time  allowed,  the  re- 
port being  filed  only  in  term,  are  treated  very  lightly  by  the 
learned  counsel  for  the  appellant.  It  is  argued  that  they  are 
easily  obtained,  etc.  If  so,  why  not  find  some  one  in  the  large 
crowd  drawn  together  by  court-day,  to  contradict  the  very  im- 
portant statements  contained  in  them;  and  if  it  so  happened 
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that  the  evidence  was  obtainable,  but  not  conveniently  at  hand, 
why  not  produce  it  before  the  court  in  some  form?  It  must 
have  been  upon  the  idea  that  the  court  had  no  discretion  in  the 
premises,  however  great  the  inadequacy  of  the  price  offered. 

But,  as  we  have  seen,  the  court  was  bound  to  exercise  a  sound 
legal  discretion  in  accepting  this  bid  or  rejecting  it,  and  a  fun- 
damental consideration  with  the  court  was  obliged  to  be  as  to  a 
sufficiency  of  the  amount  offered;  and  this  discretion  should  be 
exercised  upon  evidence  adduced  before  it. 

It  is  not  remarkable  that  a  court  should  refuse  to  confirm  a 
sale,  when  no  person,  not  even  the  commissioner  reporting  it, 
could  be  found  to  say  the  price  offered  was  adequate.  The  pur- 
chaser was  one  of  the  residuary  legatees;  he  was  entitled  to 
one-fourth  of  the  residuum ;  if  the  sale  was  confirmed  to  him, 
he  lost  all  interest  under  the  will.  Yet  he  insists  that  his  bid 
shall  be  accepted;  he  regards  the  advantage  he  has  obtained 
over  the  other  residuary  legatees  as  greater  than  his  interest 
under  the  will. 

It  was  the  duty  of  the  court,  in  administering  this  estate,  to 
have  a  due  and  just  regard  to  the  rights  of  all  parties  in  interest, 
and  to  sell  the  land  for  the  best  price  obtainable.  There  was 
no  error  in  the  decree  complained  of,  and  the  same  must  be 
affirmed. 

Decree  affirmed. 
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Syllabus— Statement. 


CORNETT     V.     RhUDY. 
September  24th,  1885. 

1.  Presumptions — Hereditaments, — In  principle  there  is  no  difference  as 

to  the  acquisition  of  rights,  whether  the  subject  be  corporeal  or  incor- 
poreal ;  but  the  statute  of  limitations  introduces  a  difference. 

2.  liy^yL— Corporeal  hereditaments — Statute  of  limitations. — As  to  the  pos^ 

session  requisite  to  acquire  title  to  things  corporeal,  the  statutory  pe- 
riod prevails. 

3.  I  Vi^u— Incorporeal  hereditaments— Prescription.— T^^niy  years  adverse, 

exclusive,  undisturbed  possession  of  things  incorporeal,  affords  conclu- 
sive presumption  of  title. 
One  is  entitled  to  the  benefit  of  all  water  on  his  lands,  but  another  may 
acquire  a  right  thereto  by  twenty  years  adverse,  exclusive  and  undis- 
turbed occupation  thereof. 

4.  Practice  at  common  law — Province  of  jury. — It  is  fundamental  that, 

where  the  evidence  is  parol,  any  opinion  given  by  the  court  as  to  the 
weight,  effect  or  sufficiency  of  the  evidence  submitted  to  the  jury,  or 
any  assumption  of  a  fact  as  proved,  is  an  invasion  of  the  province  of 
the  jury,  and  is  reversible  error. 

Error  to  judgment  of  circuit  court  of  Grayson  count}',  ren- 
dered on  the day  of  September,  1883,  in  an  action  of  tres- 
pass on  the  case,  wherein  the  appellant  Cornett  was  plaintiff, 
and  the  appellee  Rhudy  and  als.  were  defendants. 

This  case  was  argued  at  Wytheville,  but  decided  at  Staunton. 
The  case  is  fully  stated  in  the  opinion  of  Judge  Lacy. 

Robert  Crockett^  for  plaintiff  in  error. 
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T^''.  H.  Boiling^  W.  E.  Terry  and  Dickenson^  for  defendants. 
Lacy,  J.,  delivered  the  opinion  of  the  court. 

The  plaintift"  in  error  instituted  his  action  of  trespass  on  the 
case  for  damages  to  his  lands,  caused  by  the  mill-dam  of  the 
defendants  in  error  backing  the  water,  and  flooding  the  lands 
of  the  plaintiff  in  error.  The  declaration  sets  forth  that  the 
defendants  in  error,  on  the  first  day  of  January,  1879,  raised 
their  dam,  and  flooded  the  lands  of  the  said  plaintiff  in  error, 
and  on  other  days,  from  that  time  to  the  institution  of  the  suit, 
on  the  25th  day  of  February,  1879,  had  caused  damage  to  the 
plaintiff*,  &c. 

The  defendants  filed  three  pleas,  not  guilty.  Not  guilty  in 
five  years,  and  that  the  plaintiff  was  not  the  owner  of  the  fee 
in  the  land  upon  which  he  charged  the  damages  to  have  been 
committed;  to  which  the  plaintiff  objected,  which  objection  was 
overruled  by  the  court.  Subsequently  three  other  pleas  were 
filed  without  objection.  One  setting  up  a  right  to  flood  the 
lands  of  the  plaintiff  by  prescription.  The  fifth  is  of  a  pre- 
scriptive right  for  ten  years;  and  the  sixth  is  of  a  title  by  an- 
cient deed.  The  plaintiff'  replied  generally  to  these  pleas.  At 
the  trial  the  plaintiff  asked  for  four  instructions.  The  court 
gave  three,  and  refused  the  third  instruction  asked  for  by  the 
plaintiff.  The  defendants  asked  for  five  instructions,  all  of 
which  the  court  gave.  And  the  plaintiff  excepted  to  the  ruling 
of  the  court  rejecting  his  third  instruction  and  giving  the  five 
instructions  asked  for  by  the  defendants ;  and  his  bill  of  excep- 
tions, setting  forth  the  evidence  and  the  instructions  objected  to, 
was  duly  signed  and  recorded. 

The  third  instruction  of  the  plaintiff,  rejected  by  the  court,  is 
as  follows : 

"  The  jury  are  also  instructed,  that  ten  years,  the  period 
by  the  statute  limiting  the  time  when  any  person  shall  make 
an  entry  on  or  bring  an  action  to  recover  any  land  lying  west 
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of  the  Alleghany  mountains,  where  the  same  in  question  is 
situated,  does  not  apply  to  this  action." 

The  fourth  and  fifth  instructions  given  by  the  court,  upon  the 
motion  of  the  defendants,  are  in  effect  the  converse  of  the  third 
instruction  asked  for  by  the  plaintift*  and  refused  by  the  court, 
to  which  is  added,  in  the  fourth  instruction,  that  in  the  assess- 
ment of  damages  they  are  limited  in  their  enquiry  to  the  period 
set  forth  in  the  plaintift*'s  declaration,  as  stated  above. 

The  first  question  upon  which  we  are  called  to  pass,  is  the 
question  raised  by  the  rejection  of  the  plaintiff's  third  instruc- 
tion, and  giving  to  the  jury  instructions  embodying  the  con- 
verse of  the  proposition  therein  contained,  numbered  four  and 
five  of  the  defendant's  instructions.  That  is,  that  the  presumjv 
tion  of  the  grant  of  an  easement,  giving  the  right  to  pen  back 
water  upon  the  lands  of  another,  may  arise,  and  the  right  may 
be  acquired,  by  user  and  enjoyment  adverse  and  exclusive  in  its 
nature,  of  the  said  easement,  for  the  same  period  of  time  which 
would  under  the  statute  of  limitations  raise  such  presumption 
as  to,  and  acquire  title  by  possession,  to  real  estate,  held  during 
the  time  and  in  the  manner  fixed  by  law. 

The  uninterrupted  enjoyment  of  an  incorporeal  hereditament, 
for  a  period  beyond  the  memory  of  man,  is  held  to  furnish  a 
conclusive  presumption  of  a  prior  grant  of  that  which  has  been 
so  enjoyed.  If  this  enjoyment  has  been  not  only  uninterrupted, 
'  but  exclusive  and  adverse  in  its  charact^^r  for  the  period  of 
twenty  years,  this  has  been  held  at  common  law  as  a  conclusive 
presumption  of  title. 

There  is  no  difference  in  principle  whether  the  subject  be  a 
corporeal  or  an  incorporeal  hereditament :  a  grant  of  land  may 
be  as  well  presumed  as  the  grant  of  a  fishery,  or  a  common,  or 
a  way. 

But,  in  regard  to  the  effect  of  possession  alone  for  a  period  of 
time,  unaccompanied  by  other  evidence,  as  affording  presumpy- 
tion  of  title,  a  difference  is  introduced  by  reason  of  the  statute  of 
limitations,  between  corporeal  subjects,  such  as  lands  and  tene- 


Digitized  by 


Google 


CORNETT   V.  RhUDY.  713 


Opinion. 


ments,  and  things  incorporeal;  and  it  has  been  held,  that  a  grant 
of  lands,  conferring  an  entire  title,  cannot  be  presumed  from 
mere  possession  alone  for  any  length  of  time  short  of  that  pre- 
scribed by  the  statute  of  limitations.  The  reason  is,  that,  with 
regard  to  corporeal  hereditaments^  the  statute  has  made  all  the 
provisions  which  the  law  deems  necessary  for  quieting  posses- 
sions, and  has  thereby  taken  these  cases  out  of  the  opeixition  of  the 
common  law,  Greenleaf  Ev.  v.  1.  Judge  Lomax  says,  upon 
this  subject:  ''There  is  besides,  a  species  of  common  law  pre- 
scription, which  affects  incorporeal  rights,  profits  and  ease- 
ments, such  as  commons,  ways,  water  courses,  viz :  twenty  years 
undisturbed  enjoyment,  which  is  considered  as  affording  at 
les^t  j>ri7na  facie  evidence  of  a  prescription,  or  customary  right. 
So  of  the  use  of  a  water  course,  or  of  the  use  of  ancient  lights; 
these  maybe  inferred  from  ticenty  years  exercise  of  such  rights." 
2  Lom.  i)ig.  786. 

And  while  the  same  high  authority  asserts,  that  in  Virginia 
there  can  be  no  right  claimed  by  immemorial  prescription,  ac- 
cording to  the  doctrines  of  the  English  law,  still,  as  we  have 
seen,  he  recognizes  and  defines  the  common  law  prescription  of 
twenty  years  as  affectiny  incorporeal  riyhts. 

Judge  Tucker  says,  in  his  Commentaries,  "  The  17th  chapter 
of  Mr.  Blackstone's  2nd  book  being  devoted  to  title  by  pre- 
scription, I  shall  content  myself  \vith  merely  referring  the  stu- 
dent to  it  for  his  perusal.  For  we  must  remember,  as  every  ' 
prescription  \^  founded  solely  on  immemorial  enjoyment,  and  as 
the  comparatively  recent  settlement  of  the  American  colonies 
excludes  the  idea  of  such  immemorial  use,  we  can  have  no 
right  by  prescription  in  Virginia:  a  position  in  which  there 
seems  to  be  an  universal  acquiescence  among  the  profession 
with  us."    Book  2,  211,  T.  C. 

Mr.  Minor,  referring  to  this  idea,  and  citing  Littleton  and 
Coke,  says  the  authorities  irresistibly  show  that  there  may  he  a 
title  by  pfrescription  in  Virginia,  where  the  possession  has  been 
Vol.  lxxx — 90 
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honest,  uninterrupted,  adverse  and  immemorial;  and  they  show, 
moreover,  that  a  continuance  of  possession  for  more  than  twenty 
yearSj  if  the  other  circumstances  exist,  is  conchisive  proof  of 
immemorial  enjoyment.     Minor's  Inst.  p.  494,  B.  2. 

In  the  case  of  Coalter  v.  Hunter,  4  Rand.  58,  Judge  Cabell, 
delivering  the  opinion  of  this  court,  cited  Lord  Ellenborough 
a«  saying,  in  Bmty  v.  Shaw,  6  East.  208,  that,  "  twenty  years  ex- 
clusive enjoyment  of  water  in  any  particular  manner,  affords  a 
conchisive  presumption  of  right  in  the  party  so  enjoying  it,  de- 
rived either  from  grantor  act  of  parliament ; "  and  says  that 
this  doctrine,  understood  as  Lord  Ellenborough  intended  to 
apply  it,  is  perfectly  correct;  and  that  the  law  on  subjects  of 
this  kind,  is  well  laid  down  in  Camphell  v.  WUlcory  3  East.  294, 
where  it  was  held,  "that  if  the  jury  were  satisfied  that  the  en- 
joyment  of  the  tray  was  adverse,  and  that  it  had  continued  up- 
wards  of  twenty  years,  it  was  sufficient  ground  for  presuming  a 
grant."  4  Rand.  66.  See,  also,  opinion  of  Carr,  J.,  in  Stokes 
^  Smith  V.  The  Upper  Appomattox  Company,  3  Leigh,  361. 

In  Goddard  on  Easement  it  is  said :  *'  In  like  manner  a  right 
may  be  acquired  to  obstruct  the  wat^r  of  a  stream  from  flowing 
in  its  usual  course,  and  pen  it  back  on  the  land  of  nparian  pro- 
prietors, if  the  practice  of  obstructing  and  penning  it  back  has 
continued  for  twenty  years,  uninterruptedly,  and  if  the  servient 
owner  has  been  prejudiced  thereby.''  Goddard  on  p]asementy 
249,  citing  numerous  American  cases:  Sherwood  v.  Bmr,  4  Day, 
244;  Wlliams  v.  Nelson,  2  Peck,  141;  Baldwin  v.  Calkins^  10 
Wend.  169;  Vlietx.  Sherwood,  35  Wis. 

In  the  case  of  Sherwood  v.  Burr,  supra,  this*"  period  was  stated 
to  be  in  analogy  to  the  statute  of  limitations,  but  no  period 
short  of  that  required  by  such  statute  to  gain  a  title  to  land, 
will  be  sufficient  for  this  purpose. 

In  the  case  of  Bicard  v.  Williams,  7  Wheaton,  110,  Mr.  Jus- 
tice Story,  in  delivering  the  opinion  of  the  supreme  court  of 
the  United  States,  says:  "In  general  it  is  the  policy  of  courts 
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of  law  to  limit  the  presumption  of  grants  to  periods  analagoud 
to  those  of  the  statute  of  limitations,  in  eases  where  the  statute 
does  not  apply." 

In  the  case  of  Scott  v.  Beutely  23  Gratt.  1,  this  question  was 
before  this  court,  and  it  was  claimed  by  the  appellants,  that  the 
culvert  being  an  easement  in  existence  for  more  than  fifteen 
years  before  the  sale,  stands  under  the  laws  of  Virginia  on  the 
same  footing  as  an  easement  which  had  been  used  for  tw  enty 
years,  stands  at  common  law.  The  court  did  not  decide  the 
question,  saying,  that  as  to  the  proposition,  which  seems  to  be 
a  claim  by  the  heirs  of  McKildoe  by  prescription,  it  is  suificient 
to  remark,  that  the  whole  property,  both  the  lot  on  which  the 
culvert  stands,  and  the  lot  for  which  the  use  is  claimed,  were 
under  the  same  ownership,  and  that  there  could  be  no  servitude 
in  favor  of  one  upon  the  other.     23  Gratt.  516. 

The  general  rule  of  law  as  applied  to  this  subject  is,  that  im 
dependent  of  any  particular  enjoyment  used  to  be  had  by  ano- 
ther, every  man  has  a  right  to  have  the  advantage  of  a  flood  of 
water  in  his  own  lands,  without  diminution  or  alteration.  But 
an  adverse  right  may  exist,  founded  on  the  occupation  of  ano^ 
ther;  and  though  the  stream  be  either  diminished  in  quantity, 
or  corrupted  in  quality,  as  by  the  exercise  of  certain  trades; 
yet  if  the  occupation  of  the  party  so  taking  or  using  it  shall 
have  existed  for  so  long  a  time  as  may  raise  the  presumption 
of  a  grant,  the  other  party,  whose  land  is  below,  must  take  the 
stream  subject  to  such  adverse  right.  And  twenty  years  exclu- 
sive enjoyment  of  water  in  any  partictilar  manner,  adverse  and 
injurious  in  its  nature,  aftbrds  a  conclusive  presumption  of  right 
in  the  party  so  enjoying  it,  derived  from  grant.  But  no  such 
presumption  of  a  grant  will  arise  from  an  adverse  use  and  pos-^ 
session  for  any  shorter  period:  the  statute  of  limitations  as  to 
entry,  or,  as  for  bringing  an  action  for  land,  does  not  apply  to 
this  adverse  user  of  an  incorporeal  hereditament.  And  the 
action  of  the  circuit  court  instructing  the  jury  that  an  adverse 
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possession  for  ten  years  would  raise  this  presumption,  is  erro- 
neous, and  for  that  reason  the  judgment  will  be  reversed. 

It  is  not  necessary  to  notice  other  errors  growing  out  of  the 
instructions  given,  as  the  foregoing  disposes  of  the  case  here. 
But  in  view  of  the  language  used  in  the  third  instruction  of 
the  defendants,  given  by  the  court,  that  '*  they  (the  jury)  are 
warranted  in  presuming  such  authority  in  the  circumstances  of 
this  case,  and  from  the  great  loigth  of  time  since  the  dam  was 
erected,''  &c.,  it  may  not  be  altogether  useless  to  remark  that  this 
court  has  said,  in  McDowell  v.  Crawford,  11  Gratt.  on  page  402, 
that  *'  it  is  a  fundamental  maxim  that  the  court  responds  to  ques- 
tions of  law,  and  the  jury  to  questions  of  fact;  the  court  must 
decide  on  the  admissibility  of  evidence,  that  being  a  question 
of  law :  but  not  as  to  its  weight  after  it  is  admitted,  that  being 
a  question  of  fact."  Citing,  with  approval,  Mr.  Conway  Rob- 
inson (1  Rob.  Prac.  338)  as  saying,  the  decided  causes  "evince 
a  jealous  care  to  watch  over  and  protect  the  legitimate  powers 
of  a  jury.  They  show  that  the  court  must  be  very  careful  not 
to  overstep  the  line  which  separates  law  from  fact.  They  es- 
tablish the  doctrine,  that  when  the  e\'idence  is  parol,  any  opinion 
as  to  the  weight,  effect,  or  sufficiencg  of  the  evidence  submitted  to 
the  jury,  any  assumption  of  a  fact  a.^  prored,  will  be  an  invasion 
of  the  province  of  the  jury."  See,  also,  Mr.  Barton's  Law  Prac- 
tice, 214,  citing  Barring  v.  Reed^,  1  H.  &  M.  174;  Moore  v. 
Chapman,  3  H.  &  M.  266;  Fisher's  ex.  v.  Duncan  ^  Turnbtdl, 
1  H.  &  M.  366;  Whiteacre  v.  Mclhaney,  4  Munf.  310;  Me  Croc 
V.  S(*ott  ^  Saunders,  4  Rand.  463.  Mr.  Barton  observes,  from 
these  authorities,  that  "For  making  observations  or  instruc- 
tions to  the  jury  as  to  the  weight  to  be  given  by  them  to  any 
particular  part  of  the  testimony,  or  to  the  whole  evidence,  the 
cause  may  be  reversed  and  a  new  trial  awarded."  See,  also, 
Z)rtr/.s'  V.  Miller,  14  Gratt.  1 ;  Hoj^kins  v.  Richardson,  2  Gratt  486. 

The  great  length  of  time,  or  what  length  of  time  had  elapsed  since 
the  dam  was  erected,  was  a  question  of  fact  for  the  jury  to  deter- 
nxine  from  the  evidence  adduced  in  the  ca«e. 
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The  judgment  was  as  follows: 

This  day  came  again  the  parties  by  their  counsel,  and  the 
court  having  maturely  considered  the  transcript  of  the  record  of 
the  judgment  aforesaid,  is  of  opinion,  for  reasons  stated  in  writ* 
ing  and  filed  with  the  record,  that  the  circuit  court  of  Grayson 
erred  in  refusing  to  give  the  plaintiflf^'s  third  instruction,  and  in 
giving  the  fourth  and  fifth  instructions  asked  for  by  the  defend- 
ant. It  is  therefore  considered  by  the  court  that  the  said  judg- 
ment be  reversed  and  annulled,  and  the  case  be  remanded  to  the 
said  circuit  court  of  Grayson,  for  a  new  trial  to  be  had  therein, 
in  accordance  with  the  foregoing  opinion  of  this  court  and  the 
views  herein ;  and  it  is  further  considered,  that  the  plaintiff*  in 
error  recover  against  the  defendant  in  error  his  costs  by  him  ex- 
pended in  the  prosecution  of  his  writ  of  error  aforesaid  in  this 
court.  Which  is  ordered  to  be  certified,  with  the  foregoing 
opinion,  to  the  said  circuit  court  of  Grayson. 

Judgment  reversed. 
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Staunton.  i 

F.  Episcopal  E.  Society  v.  Churchman's  Reps. 
September  25th,  1885. 

1.  Charitable  bequests — Case  at  ^ar.— Testator,  in   1880,  bequeathed 

money  to  be  invested  by  a  fiduciary,  giving  ample  security,  in  safe 
interest-bearing  funds,  the  interest  only  to  be  applied  to  the  use  of  his 
legatee  during  her  life,  and  at  her  death,  "  the  principal  and  any  unex- 
pended interest  to  be  paid  to  the  trustees  of  the  Protestant  Episcopal 
Education  Society  of  Virginia "  (incorporated  in  1875),  "said  bequest 
to  be  used  exclusively  for  educating  poor  young  men  for  the  Episcopal 
ministry,  upon  the  basis  of  evangelical  principles  as  now  established." 
Held: 

1.  The  bequest  to  the  legatee  corporation  is  not  null  and  void,  be- 

cause not  absolute  for  its  own  use  as  a  corporate  body,  but  in 
trust  to  be  exclusively  used  for  the  trusts  therein  named,  and  be- 
cause those  trusts  are  religious  in  their  character,  and  too  vague 
and  indefinite  to  be  upheld  under  the  law  of  this  State,  or  to  be 
administered  by  a  court  of  chancery,  even  if  merely  educational 
as  contemplated  by  Code  1873,  chap.  77,  sec.  2. 

2.  The  bequest  is  not  contrary  to  public  policy,  but  is  valid  both  at 

common  law  and  under  Code  1873,  chap.  77,  and  is  enforceable 
by  the  chancery  courts  of  this  State. 

2.  Corporations— Trtt^/^^j. — Corporations  may  take  and  hold  estates  for 

the  use  of  another,  if  not  for  purposes  foreign  to  the  objects  of  their 
creation ;  and  a  devise  or  bequest  to  a  corporation  in  trust,  if  otherwise 
valid,  is  not  for  that  reason,  void. 

S.  Trusts — Express — Implied. — Where  in  the  nature  of  things,  a  trust  is 
created,  it  is  immaterial  that  it  is  not  expressly  declared  in  terms. 

4.  Charities — Definition. — In  a  legal  sense,  a  charity  is  a  gift  to  be  ap- 
plied, consistently  with  the  laws,  for  the  purpose  of  benefiting  an  indefi- 
nite number  of  persons  in  any  respect  whatever,  and  it  is  not  material 
that  the  purpose  should  be  expressly  designated  as  charitable. 
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5.  Religious  uses — Pud/ic  policy. — As  exhibited  by  the  legislation  of  this 

State,  there  has  never  been  any  hostility  here  to  bequests  for  religious 
uses.    See  Code  1873,  chapters  75  and  77. 

6.  Idem— Idem, — This  court  has  never  decided  that  bequests  for  religious 

uses  were  void,  for  that  reason  alone.  See  Gallego  v.  Attorney-  Gene- 
ral, 3  Leigh,  450. 

7.  Equitable  jurisdiction  and  ^eiaev— -Charitable  uses— Common  law— 

43  Elizabeth— Act  of  iSjg. — At  common  law  chancery  courts  had  juris- 
diction to  enforce  bequests  for  charitable  uses.  Statute  of  43  Elizabeth 
did  not  confer  such  jurisdiction,  but  only  created  an  auxiliary  remedy 
by  commission,  &c.  Said  statute  was  local,  and  never  in  force  here. 
But  if  it  was  general  in  its  operation  in  some  respects,  it  was  not  re- 
pealed by  the  Act  of  1792,  but  in  those  respects  was  preserved  by  the 
saving  clause  of  that  act.  In  any  event,  the  Act  of  1839,  (Code  1873, 
chap.  77,)  clearly  validates  and  makes  enforceable  all  gifts  for  such  pur- 
poses, subject  to  certain  restrictions  therein  contained. 

8.  Cases  reviewed. — Baptist  Association  wHart,  4Wheaton,  1;  and  Gal- 

lego  V.  Attorney- General,  3  Leigh,  450 — disapproved.  Vidalv.  Girard, 
2  Howard,  12^7 — approved. 

Appeal  from  decree  of  circuit  court  of  Augusta  county,  ren- 
dered 18th  June,  1883,  in  the  cause  of  William  T.  Rush,  ad- 
ministrator, with  the  will  annexed,  of  Henry  Jewett  Church- 
man, dec'd,  plaintifts,  o/jainM  John  S.  Churchman  and  others, 
heirs  at  law,  legatees  and  distributees  of  the  said  decedent,  and 
The  Protestant  Episcopal  Education  Society  of  Virginia,  defen- 
dants. 

The  object  of  the  suit  was  to  expound  the  said  will,  and 
especially  to  construe  and  declare  null  and  void  the  4th  clause 
thereof,  which  is  as  follows : 

"At  the  death  of  said  Alice  Clark  Churchman,  whenever 
that  may  be,  the  principal  sum  of  $4,000,  and  any  unexpended 
interest,  shall  be  paid  to  The  Trustees  of  the  Protestant  Episco- 
pal Education  Society  of  Virginia — the  said  bequest  to  be  used 
exclusively  for  educating  poor  young  men  for  the  Episcopal 
ministry,  upon  the  basis  of  evangelical  principles  as  now  estab- 
lished." 

The  cause  having  been  fully  matured,  upon  the  bill,  the  sev- 
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eral  answers  and  the  exhibits,  the  circuit  court  decided  the 
bequest  to  the  said  society  to  be  void,  because  the  same  is  to 
the  corporation,  not  absolute  for  it^  own  use  as  a  corporate 
body,  but  lit  trust  to  be  exclaswchj  used  for  the  purpose  therein 
named,  and  because  the  uses  and  trusts  declared  by  the  said 
testator  are  null  and  void,  being  religious  in  their  nature,  and 
too  vague  and  indefinite  to  be  upheld  under  the  law  of  this 
State,  or  to  be  administered  by  a  court  of  chancer}^  even  if 
said  trusts  were  merely  educational,  as  contemplated  by  section 
2,  chapter  77,  Code  1873.  From  this  decision  the  said  society 
obtained  an  appeal  to  this  court. 
Opinion  fully  stsites  the  case. 

Hugh  W,  Shefcy  and  E,  C,  Barks^  for  the  appellant. 

Note  of  arcument  filed  by  Judge  E.  C.  Burks: 

Charities. 

T.  Cases  decided  by  the  Virginia  court  of  appeals: 

I,  Gallego's  Ex'ors  v.  Attorney  General^  3  Leigh,  450,  decided 
1832;  2,  Jannegw  /va/a/?^,  4  Leigh,  327,  decided  1833;  3,  Lite- 
rary Fund  V.  Dawsoyis,  10  Leigh,  147,  decided  March,  1839;  4, 
Same  v.  Same,  1  Kob.  402,  decided  1842 ;  5,  Brooke  v.  Shackktt, 
13  Gratt.  301,  decided  1856;  6,  Seahimi's  erors  v.  Seabum,  15 
Gratt.  423,  decided  1859 ;  7,  Kellg  v.  Love's  admW,  20  Gratt. 
12 1,  decided  1870-  8,  Virgmia  v.  Lery,  23  Gratt.  21,  decided 
1873;  9,  Kinmard  v.  Milkr's  ex' or,  25  Gratt.  107,  decided  1874; 
10,  Roy's  ex'or  v.  Bowzie,  25  Gratt.  599,  decided  1874;  11,  Has- 
kinsoii  V.  Piiscy,  32  Gratt.  428,  decided  1879;  12,  Mtssiminry  So- 
cktyw  Odrert's  adm'r,  32  Gratt.  357,  decided  1879;  13,  Qjzarf 
V.  MandedlU's  ex  or,  citcnl  32  Gratt.  p.  365,  decided  1879;  14, 
Stottestreet  v.  DoyJe,  75  Va.  3')6,  decided  1881. 

II.  Cases  decided  by  supreme  couit  of  United  States: 

1,  Baptist  Association  v.  HarVs  rx^ors,  4  WTieat.  1,  decided 
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1819;  2,  Beattle  v.  Kurtz,  2  Peters,  566,  decided  1829;  3,  IiuiUs 
V.  Stillors  Snufi  Harbor,  3  Peters,  99,  decided  1830;  4,  Vidal  v. 
GirnnVs  erors,  2  How.  127,  decided  1844;  5,  Wheekr  v.  Smith, 
9  How.  55,  decided  1849;  6,  McDoHOf/h's  ey^trs  v.  Murdoch,  15 
How.  367,  decided  1853;  7,  Fontain  v.  Racenel,  17  How.  369, 
decided  1854;  8,  Perm  v.  azra/,24  How.  465,  decided  1860;  9, 
United  StaU's  v.  Fox,  94  U.  S.  315,  decided  1876;  10,  Ould  v. 
Washlmjton  Hospital,  95  U.  S.  303,  decided  1877;  11,  Kain  v. 
Gibbomij,  101  U.  S.  362,  decided  1879;  12,  Russell  v.  Allen,  107 
U.  S.  163,  decided  1882. 

XoTE. — Kain  v.  Gihbo)(ei/  cites  mont  of  the  Virginia  cases. 
Russell  V.  AUen  gives  the  substance  of  the  cjises  previously  de- 
cided b}'  the  supreme  court. 

IH.  Upon  the  general  subject : 

See  2  Perry  on  Trusts,  eh.  23,  §§  687-748;  2  Story's  Eq. 
Juris.,  ch.  32,  §§  1136-1146;  2  Ponieroy's  Eq.  Juris.,  §§  1018- 
1029;  Proftat's  note  to  Daskiell  v.  A f tome//- General,  9  Anier. 
Dec.  577-588;  Freeman's  note  io  Bridges  \,  Pleasants, 'iA  Amer. 
Dec.  98-101;  Goinf)  v.  Entm/,  16  Pickering,  re-reported  26 
Amer.  Dec.  645.  Opinion  by  Chief  Justice  Shaw,  and  note 
by  Editor. 

Case  Stated. 

Dr.  Henry  J.  Churchman,  a  citizen  of  Virginia,  residing  in 
Augusta  county,  died  unmarried  and  without  issue,  and  his 
will  (olograph),  dated  September  22, 1880,  was  duly  admitted  to 
probate  in  the  circuit  court  of  said  county,  March  16,  1881. 

He  died  seized  ^nd  possessed  of  real  and  personal  estate, 
some  of  the  former  (land)  situate  in  the  states  of  Missouri  and 
Nebraska,  all  of  which  he  disposed  of  or  int<3nded  to  dispose  of 
by  his  will. 

In  clauses  1,  2,  3,  he  gives  some  directions  as  to  his  burial, 
&c.,  provides  that  his  just  debts  shall  be  paid,  and  bequeaths 
his  gold  watch  and  chain  and  his  library  to  his  sister  Virginia 
Vol.  lxxx — 91 
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M.  Churchman.     He  then  proceeds  to  dispose  of  the  residue  of 
his  estate. 

The  following  extracts  are  taken  from  what  follows  the  third 
clause : 

**4.  Four  thousand  dollars  ($4000)  of  my  remahiing  estate 
shall  go  into  the  hands  of  a  guardian  or  trustee,  as  may  at  the 
time  be  deemed  best  by  the  court,  for  my  niece,  Alice  Clark 
Churchman,  daughter  of  Dr.  V.  T.  Churchman,  deceased,  to 
be  invested  in  some  safe,  permanent  interest-bearing  fund,  so 
that  the  semi-annual  or  annual  dividends  arising  therefrom 
shall  go  to  the  support  and  education  of  the  said  Alice  Clark 
Churchman  until  she  is  twenty-one  (21)  years  old,  when  this 
same  fund,  if  not  already  in  the  hands  of  a  trustee,  shall  then 
go  into  the  hands  of  a  trustee,  to  be  invested  as  before  in  some 
safe,  permanent  interest-bearing  fund,  that  she,  Alice,  may 
receive  for  her  sole  and  separate  use,  notwithstanding  any  mar- 
riage she  may  contract,  the  interest-bearing  dividends  that  may 
accrue  semi-annually  or  annually  on  the  fund  held  for  her 
benefit  as  long  as  she  may  live.  In  no  (jase,  however,  shall  the 
])rincipal  sum  of  four  thousand  dollars  ($4000)  be  diminished. 
The  guardian  and  the  trustee  shall  give  ample  security  under 
the  direction  of  the  court  for  the  amounts  intrusted. 

At  the  death  of  the  said  Alice  Clark  Churchman,  whenever 
that  may  be,  the  principal  sum  of  four  thousand  dollars 
($4000)  and  any  unexpended  interest  shall  be  paid  to  "The 
Protestant  Episcopal  Educational  Society  of  Virginia,"  said 
bequest  to  be  used  exclusively  for  educating  poor  young  men 
for  the  Episcopal  ministry  upon  the  basis  of  evangelical  princi- 
ples as  now  established. 

5.  Three  thousand  dollars  ($3000),  should  that  amount  be 
remaining,  shall  go  into  the  hands  of  a  guardian  for  Henry 
Jewett  Churchman,  son  of  my  deceased  brother.  Dr.  V.  T. 
Churchman,  to  be  invested  in  some  safe,  permanent,  interest- 
bearing  fund,  so  that  the  semi-annual  or  annual  interest  di\'i- 
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dends  arising  therefrom,  shall  go  to  the  support  and  education 
of  the  said  Henry  J.  Churchman,  until  he  dies  or  is  twenty- 
one  (21)  years  old,  when  the  said  three  thousand  dollars 
($3000)  undiminished  and  any  unexpended  interest  there  may 
he  shall  he  paid  to  "  The  Trustees  of  the  Protestant  Episcopal 
Education  Society  in  Virginia,"  to  be  used  under  precisely  the 
same  restrictions  and  for  the  same  purposes  as  the  preceding 
sum  under  head  4.  Ample  security  shall  be  required  for  the 
principal  as  above. 

6.  Three  thousand  dollars  ($3000),  should  so  much  remain, 
shall  next  go  into  the  hands  of  a  guardian  in  like  manner  for 
Vincent  Tapp  Churchman,  son  of  my  deceased  brother,  Dr.  V. 
T.  Churchman,  to  be  invested  in  some  safe,  permanent,  interest- 
bearing  fund,  so  that  the  semi-annual  or  annual  dividends  aris- 
ing therefrom  shall  go  to  the  support  and  education  of  said 
Vincent  Tapp  Churchman,  until  he  dies  or  is  twenty-one  (21) 
yeai'sold;  when  the  said  three  thousand  dollars  ($3000)  and 
any  unexpended  interest  shall  go  at  once  into  the  hands  of 
'*  The  Trustees  of  the  Protestant  Episcopal  Education  Society 
in  Virginia,"  to  be  used  under  precisely  the  same  restrictions 
for  the  same  purposes  as  stated  under  head  4.  Ample  security 
shall  be  required  as  before  in  this  case  also.     ***** 

7.  [Gives  $4000  absolutely  to  his  sister,  Virginia  M.  Church- 
man, with  privilege  of  taking  McMahon  house  and  grounds 
belonging  to  it  at  $2000  in  part  satisfaction  of  the  legacy  of 
$4000;  and  gives  to  his  sister  Fanny  Cosby  Geiger  and  to  his 
brother  John  S.  Churchman  each  one  dollar.] 

8.  Should  there  be  property  still  remaining,  I  wish  the  same 
(all  of  it)  to  be  paid  to  "  The  Trustees  of  the  Protestant  Epis- 
copal Educational  Society  in  Virginia,"  before  mentioned,  to 
be  used  under  the  same  restrictions  and  for  precisely  the  same 
purposes  as  the  preceding  bequests  to  the  same  society.  To 
more  fiilly  identify  beyond  mistake  the  society  I  mean,  I  state 
that  it  is  the  same  for  which  Bishop  Whittle,  of  Virginia, 
is  now  and  has  been  for  years  collecting  in  his  usual  visitations." 
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*********** 

In  the  month  of  March,  1881,  the  adnunistrator  with  the 
will  annexed  of  the  testator  filed  his  bill  in  the  circuit  court  of 
Augusta  county  against  the  heirs  at  law  and  distributees  of  the 
testator  and  legatees  under  his  will,  including  "The  Trustees 
of  the  Protestant  Episcopal  Educational  Society  in  Virginia," 
asking  for  a  construction  of  the  will,  the  guidance  and  direction 
of  the  court  generally  in  the  administration  of  the  estate,  and 
distinctly  raising  and  presenting  the  question  as  to  the  validity 
of  the  bequests  to  the  society  aforesaid. 

Several  of  the  defendants  filed  answers  to  the  bill — among^ 
them  ''  The  Trustees  of  the  Protestant  Episcopal  Education  So- 
ciety in  Virginia,''  asserting  its  claim  to  the  legacies  given  to  it 
by  the  will,  and  showing  a  copy  of  an  act  of  the  general  assem- 
bly filed  with  its  answer,  that  it  was  duly  incorporated  January 
8,^875  (Acts  1874-5,  16). 

It  was  proved  that  the  testator  was  a  member  and  com- 
municant of  the  Protestant  Episcopal  Church  (Mr.  Hullihen's 
deposition);  that  the  collections  made  by  Bishop  AVhittle 
in  his  visitations  were  for  "The  Trustees  of  the  Protestant 
Episcopal  Education  Society  in  Virginia"  before  mentioned; 
that  this  corporation  has  been  engaged  from  the  date  of  its 
charter,  and  is  still  engaged,  in  educating  or  aiding  in  the  edu- 
cation of  poor  young  men  for  the  ministry  of  the  Protestant 
Episcopal  Church,  upon  the  basis  of  evangelical  principles  as 
now  established;  that  the  trustees  named  in  the  act  of  incorpo- 
ration were  the  bishop  and  assistant  bishop,  twelve  clergymen 
and  ten  lay-members  of  the  Protestant  Episcopal  Church;  and 
that  the  value  of  the  property  or  money  held  by  the  corpora- 
tion does  not  exceed  the  sum  of  two  hundred  and  fifty  thousand 
dollars  (the  limit  imposed  by  its  charter),  and  that  such  value 
will  be  far  less  than  that  sum  if  increased  by  the  will  of  the 
testator. 

Upon  a  hearing  of  the  cause,  June  18, 1883,  the  circuit  court 
pronounced  its  decree,  declaring  that  as  to  the  devises  and  be- 
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quests  to  "  The  Trustees  of  the  Protestant  Episcopal  Education 
Society  in  Virginia,"  "the  will  does  not  give  them  absolutely" 
to  said  corporation  "for  its  own  use  as  a  corporate  body,  but 
the  same  are  given  to  said  corporation  in  trust  to  be  exclusively 
used  for  the  purpose  therein  named,  that  the  uses  and  trusts 
declared  by  said  testator  are  null  and  void,  because  said  trusts 
are  religious  in  their  character,  and  too  vague  and  indefinite  to 
be  upheld  under  the  law  in  this  State  or  to  be  administered  by 
a  court  of  chancery,  even  if  said  trusts  were  merely  educational 
as  contemplated  by  section  2,  chapter  77,  Code  of  Va.  1873;" 
and  accordingly  so  adjudged,  ordered  and  decreed,  and  further 
that "  such  portion  of  his  estate  as  the  testator  attempted  to 
give  to  said  corporation  upon  the  trusts  named  in  the  will 
passes  to  the  distributees  and  heirs  at  law  of  said  testator  as 
property  undisposed  of  by  said  will." 

From  this  decree  the  present  appeal  was  allowed  to  "The 
Trustees  of  the  Protestant  Episcopal  Education  Society  of  Vir- 
ginia." 

It  will  be  observed,  that  while  the  legatee-corporation  is  cor- 
rectly described  in  the  5th  and  6th  clauses  of  the  will,  there  is 
a  slight  inaccuracy  in  giving  the  corporate  name  in  the  4th  and 
8th  clauses.  But  this  is  wholly  immaterial,  as  the  testator,  to 
more  fully  identify  beyond  mistake  the  society  he  meant, 
states  in  his  will  "that  it  is  the  same  for  which  Bishop 
Whittle,  of  Virginia,  is  now  and  has  been  for  years  collecting 
in  his  usual  visitations;"  and  it  is  proved  that  the  society  for 
which  the  collections  had  been  and  were  being  made  by  the 
bishop  is  "  The  Trustees  of  the  Protestant  Episcopal  Education 
Society  in  Virginia."  That  such  proof  is  competent  for  the 
purj>o8e  of  establishing  identity,  see  Boy^s  ex^ors  v.  Rowzie^  25 
Oratt.  605. 

There  are  two  propositions  upon  which  the  learned  judge  of 
the  circuit  court  rests  his  decree.  First,  that  the  bequests  to 
the  corporation  were  not  absolute,  "for  its  own  use  as  a  corpo- 
rate body."     Second,  that  "the  same  were  given  to  said  corpo- 
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ration  in  trust  to  be  exclusively/  used  for  the  purpose  therein  [in 
the  will]  named;  that  the  uses  and  trusts  declared  by  said  tes- 
tator are  null  and  void,  because  said  trusts  are  religious  in  their 
character,  and  too  vague  and  indefinite  to  be  upheld  under  the 
law  of  this  State  or  to  be  administered  by  a  court  of  chancery, 
even  if  said  trusts  were  merely  educational,  as  contemplated  by 
section  2,  chapter  77,  Code  of  Virginia  1873." 

We  shall  endeavor  to  show,  that  the  decree  cannot  be  sus- 
tained upon  either  of  the  grounds  on  which  the  judge  bases  it, 
or  upon  any  other  recognized  by  the  law,  and  that  the  devises 
and  bequests  in  question  are  valid  and  should  be  enforced 
against  the  personal  representative,  heirs  at  law,  and  distribu- 
tees of  the  testator. 

Proposition  I. 

"  The  legacies  were  not  given  absolutely  to  the  corporation 
for  its  own  use  as  a  corporate  body.''     Decree. 

We  maintain,  that  they  were  given  for  corporate  purposes y 
and  if  so,  the  corporation,  in  respect  to  them,  is  not  a  trustee  in 
any  other  than  in  the  general  sense  that  every  corporatioti  is  a 
trustee  of  the  powers  and  franchises  with  which  it  is  invested 
for  the  puri>08es  of  its  incorporation.  For  the  proper  use  of 
these,  it  is  accountable  to  its  creator — the  government.  For 
misuse  or  abuse,  forfeiture  is  the  penalty,  and  it  may  be  en- 
forced or  not  as  government  wills.  This  principle  is  element- 
ary and  is  illustrated  by  many  judicial  decisions.  See  The 
Banks  v.  Poififfux,  3  Rand.  136;  Wroten's  assignee  v.  Amuity 
31  Gratt.  228,  and  cases  cited;  Angell  and  Ames  on  Corp. 
§§  774-778. 

Among  the  powers  conferred  on  the  appellant  (corporation) 
by  its  charter  is  the  power  to  acquire  pro{)erty,  real  and  per- 
sonal, not  exceeding  in  value  at  any  one  time  two  hundred  and 
fifty  thousand  dollars,  to  be  applied  to  the  objects  for  which  it 
was  incorporated. 
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What  are  those  objects  ? 

The  charter,  §  2,  declares  them. 

*'  The  object  of  this  society  shall  be  the  education,  or  aiding 
in  the  education  of  such  young  men  as  in  the  judgment  of  said 
trustees  or  their  successors,  or  of  any  executive  committee  duly 
appointed  by  them,  shall  seem  expedient." 

The  object  is  general — **  education  or  aiding  in  education  " — 
it  has  no  other  limit.  Education  of  any  and  every  kind  and 
description,  whether  mental,  moral,  religious  or  otherwise^ — 
adapted  to  prepare  and  tit  for  any  calling  or  business  or  for 
activnty  and  usefulness  in  life — education  of  young  men  such 
as  the  trustees  of  the  corporation  may  select — whether  they  be 
high  or  low,  rich  or  poor,  of  foreign  birth  or  "  native  here  and 
to  the  manor  born." 

Now,  it  cannot  be  denied  that  it  was  competent  for  the 
legislature  to  create  such  a  corporation  as  this — with  such 
powers  and  for  such  an  object  as  the  charter  describes,  and 
that  it  may  lawfully  receive  and  hold  in  its  oxen  right  any  dona- 
tion made  to  it  for  its  corporate  object — "education  or  aiding 
in  education." 

If  the  legacies  in  question  had  been  given  to  the  corporation 
without  indicating  the  use  to  which  they  were  to  be  applied,  or 
if  they  had  been  given  with  the  direction  in  terms  that  they 
Were  to  be  applied  to  "the  education  or  aiding  in  the  education 
of  such  young  men  as  in  the  judgment  of  said  trustees  [of  the 
corporation]  or  their  successors,  or  of  any  executive  committee 
duly  appointed  by  them,  shall  seem  expedient,"  nobody  would 
doubt  that  the  bequests  would  have  been  valid,  because  in  the 
first  case  the  charter  declares  the  use  which  the  will  merely 
implies,  and  in  the  second  case  the  same  use  is  declared  in 
terms  by  both  will  and  charter. 

We  understand  this  to  be  substantially  admitted  by  the 
learned  counsel  of  the  appellees. 

It  will  hardly  be  contended,  we  presume,  that  if  the  legacies 
had  been  given  in  this  form,  that  the  corporation  would  have 
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been  regarded  as  a  mere  trustee — as  holding  the  legacies  upon  a 
special  trusty  distinct  from  the  general  trust  with  which  it  is 
clothed  by  its  charter,  namely,  the  duty  to  use  and  apply  its 
means,  however  acquired,  to  "education  or  aid  of  education," 
&c.,  as  the  charter  prescribes. 

We  insist,  that  the  words  added  to  the  gift,  directing  the  use, 
do  not  alter  the  case.  The  particular  use  declared  by  the  testa- 
tor falls  within  the  general  uses  authorized  and  declared  by  the 
charter,  to  wit,  "education  and  aid  in  education,"  &c.,  and  the 
corporation  in  taking  the  legacies,  takes  them  in  its  corporate 
capacitg  and  for  corporate  purposes^  and  not  otherwise. 

In  the  McDonogh  will  case  {McDo7iogh\^  ex'ors  v.  Murdoch^ 
15  How.  413),  a  question  being  raised  as  to  whether  the  city  of 
Baltimore  could  take  the  legacy  be(|ueathed  to  it  for  the  uses 
declared  by  the  testator,  Mr.  Justice  Campbell  (delivering  the 
opinion  of  the  supreme  court  of  the  United  States)  said,  "All 
the  property  of  a  corporation  like  Baltimore  is  held  for  public 
uses,  and  when  the  capacity  is  conferred  or  acknow^ledged  to  it 
to  hold  property,  its  destination  to  a  public  use  is  necessarily 
implied.  Nor  can  we  perceive  why  a  designation  of  a  particu- 
lar use,  if  within  the  gena^al  objects  of  the  corporation^  can  affect 
the  result;  nor  is  there  anything  in  the  nature  of  the  uses  de- 
clared in  this  will  which  can  withdraw  from  the  legacy  a  legal 
protection." 

So  we  say,  in  this  case,  if  the  particular  use  declared  by  the 
testator  is  "within  the  general  objects  of  the  corporation,"  the 
corporation  may  take  the  legacies  and  hold  them,  as  it  holds 
other  property  under  it«  charter,  and  for  the  use  declared. 

We  invite  special  attention  to  the  case  of  Missionary  Society 
V.  Calrert^s  adm'r,  32  Gratt.  357.  In  that  case,  the  bequests  to 
"  The  Missionary  Society  of  the  Methodist  Episcopal  Church/' 
a  corporation  created  by  the  stiite  of  Xew  York,  were  accom- 
panied by  the  following  directions:  ''It  is  7)iy  will  that  all  my 
executoi's  shall  pay  to  the  missionary  society  above  stated  shall 
be  paid  to  the  India  mission  by  that  society  of  Ncio  York.,  and  the 
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receipt  of  the  treasurei*  shall  be  to  that  ejf'ecf/^  &c.  The  proceeds 
«of  the  sale  of  the  estate  given  by  the  testator  to  his  wife  for 
life,  he  directs,  "shall  be  paid  over  at  her  death  to  the  said  mis- 
sionary society  at  New  York,  for  the  benefit  and  [to  be]  applied 
to  the  India  mission, ^^ 

It  was  decided  that  these  were  valid  bequests;  and  in  an- 
swer to  the  arerument  of  counsel  that  the  bequests  were  to  the 
corporation  in  trust  and  were  invalid  because  of  the  indefinite- 
vess  of  the  truM^  the  judge  who  delivered  the  opinion  concur- 
red in  by  the  other  judges,  said:  "Some  question  is  raised  by 
the  appellee  as  to  the  validity  of  the  bequest  to  the  missionary 
society,  on  the  ground  that  the  bequest  is  to  the  society  in  trust 
for  the  *  India  mission,'  and  that  the  trust  is  too  indefinite.  I 
do  not  think  this  objection  well  founded.  The  real  legatee  is 
the  Missionary  Society  of  the  Methodist  Episcopal  Church,  in- 
corporated by  the  legislature  of  New  York.  Xo  trust  is  cre- 
ated by  the  bequest.  Among  the  various  missions  to  which  the 
funds  of  the  society  are  applied  is  the  India  mission  mentioned 
in  the  v^-ill,  and  the  testator  merely  indicates  a  preference  for 
that  mission  over  others  in  the  application  of  the  property  be- 
queathed." 

Of  course,  what  was  meant  by  the  expression  "  that  no  trust 
is  created  by  the  bequest,"  was,  that  there  was  no  speoi(d  trust 
distinct  from  the  corpttrate  objects  and  trusts. 

The  bequests  fell  within  the  scope  of  these  general  objects, 
though  special  directions  were  given  by  the  testator  that  the 
donations  should  be  applied  by  the  legatee  to  ortlj/  one  of  these 
objects;  and  therefore  the  corporation  did  not  take  as  rnere 
trustee. 

So,  in  the  case  of  Cozart  and  irife  v.  3Ianderille\s  er'or^  refer- 
red to  in  Missitnutry  Societ)/  v.  Culvert^ s  adrn'r,  ubi  supra,  the  be- 
quest to  the  "Domestic  and  Foreign  MissionaiT  Society  of  the 
Protestant  Episcopal  Church  in  the  United  States  of  America," 
incorporated  by  the  state  of  Xew  York,  "to  be  equally  divided 
Vol.  lxxx — 92 
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between  them,"  was  upheld.  It  was  contended  in  argument, 
that  the  legatee  was  uncertain — that  the  language,  '*to  be 
equally  divided  between  them,"  shewed  that  the  testator  con- 
templated two  legatees,  and  it  did  not  appear  who  they  were. 
But  the  court  held,  that  there  w^as  but  one  legatee — ^the  corpo- 
ration named  in  the  will — and  that  as  it  appeared  by  the  con- 
stitution and  by-laws  of  the  corporation  that  it  had  two  depart- 
ments, one  directed  to  domestic  and  the  other  to  foreign  mis- 
sions, the  intention  of  the  testator  was  that  the  corporation 
should  take  the  property  bequeathed  and  dirkle  it  equally  betweai 
the  two  departments.  Here,  it  might  have  been  said,  that  a  trust 
was  created  by  the  direction  of  the  testator  as  to  the  use  of  the 
property  given-— one-half  to  be  applied  to  domestic  and  the 
other  half  to  foreign  missions,  and  that  the  trust  was  too  in- 
definite. But  the  court  held,  that  the  becpiest  was  to  the  cor- 
poration for  corporate  purposes,  and  not  to  it  as  mere  trustee,  quot- 
ing from  the  opinion  of  the  court  in  i?o^v'.v  ex'or  v.  Rowzie,  25 
Gratt,  on  page  611  (at  top). 

The  language  used  by  Judge  Moncure,  in  delivering  the 
opinion  of  the  court, in  the  last-named  case,  will  be  found  on 
the  page  referred  to.  It  is  pertinent  here,  and  we  give  it  in 
his  words:  "A  bequest  to  a  corporation,  <^/.v  a  mere  trustee  for 
indejin'de  purposes,  not  embraced  In  the purriew  of  the  acts  aforesaid 
[Act^  of  the  General  Assemby  1839  and  1841  are  referred  to], 
would  be  void  for  uncertainty,  because  there  must  in  general 
be  certainty  as  to  the  cestui^  (pw  trust,  and  as  to  the  objects  of 
the  trust  in  every  case  of  trust,  in  order  to  make  it  valid.  Cer- 
tainty only  as  to  the  trustee  is  not  sufficient.  But  a  bequest  to  a 
corporat'um,  for  the  general  pt/rpose  af  its  incorporation,  is  not  in- 
definite  or  uncertain  in  any  respect.  Such  is  the  bequest  in  this 
case." 

The  case  of  Cozart  and  uife  v.  3Ianderille's  ex'or,  it  seems, 
was  never  reported.  We  have,  however,  procured  a  printed 
copy  of  the  record,  and  also  a  certitied  copy  of  the  opinion  of 
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the  court  (believed  to  be  unanimous),  delivered  by  Judge  An- 
derson. These  copies  will  be  tendered  to  the  court  and  oppps* 
ing  counsel  for  examination.  The  case  is  of  importance  in 
other  aspects  yet  to  be  considered. 

If  the  legacies  in  question  are  to  the  corporation  in  its  cor- 
porate Capacity,  and  for  corporate  purposes,  it  matters  not  how 
vague  and  indefinite  the  designated  objects  may  be.  The  lega* 
cies  are  valid.  In  such  a  case,  the  doctrine  of  charitable  uses 
has  no  application.  For,  as  a  distinguished  author  observes, 
"'charitable  trusts'  should  be  carefully  distinguished  from 
gifts  to  corporations,  which  are  authorized  by  their  charters,  or 
other  statutes,  to  receive  and  hold  property,  and  apply  it  to 
objects  which  fall  within  the  general  designation  of  charitable. 
Such  gift^  are  permitted  in.  the  states  where  the  peculiar  doc- 
trine of  -charitable  trusts'  has  been  abrogated,  and  they  are 
regulated  by  the  general  rules  of  law  applicable  to  all  corpora- 
tions, or  by  the  provisions  of  the  individual  charter."  2  Pom* 
eroy's  Eq.  Jurisp.,  §  1020,  note  1,  and  cases  cited. 

The  inference  drawn  by  appellees'  counsel  in  their  note 
from  the  words  in  the  will — "shall  be  paid  to" — "paid  over" — ^ 
"shall  go  at  once  into  the  hands  of,"  instead  of  "given  to," 
the  education  society — when  the  words  in  the  gift  to  tlie  sister 
are,  "I  give,"  &c. — tliat  a  trust  instead  of  an  absolute  gift  to  the 
society  is  indicated — is  rather  strained.  It  must  be  admitted 
the  language  is  of  itself  sufficient  to  pass  an  absolute  estate. 
Similar  language  was  employed  by  the  testator  in  3Iisslonary 
Sorietji  V.  CalrerCs  admW^  yet  no  such  inference  was  drawn  from 
that  language  in  that  case.     Compare  the  two  wills. 

If  the  views  which  have  been  presented  are  sound,  no  further 
argument  is  necessary.  But  not  knowing  how  they  may  strike 
the  mind  of  the  court,  we  propose  to  shew^  that  the  bequests 
are  valid,  even  though,  as  held  by  the  circuit  judge,  made  to 
the  corporation  as  a  mere  trustee. 
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Proposition  II. 

"The  same  [the  legacies]  are  given  to  said  corporation  m 
trusty  to  be  exchiswely  used  for  the  purpose  therein  [in  the  will] 
named — that  the  uses  and  trusts  declared  by  said  testator  are 
null  and  void,  because. said  trusts  are  religious  in  their  charac- 
ter, and  too  vague  and  indefinite  to  be  upheld  under  the  law  of 
this  state,  or  to  be  administered  by  a  court  of  chancery,  even 
if  said  trusts  were  merely  educational,  as  contemplated  by  sec- 
tion 2,  chapter  77,  Code  of  Virginia,  1873." — ^Decree. 

This  proposition  involves  the  doctrine  of  charitable  uses 
or  truste,  or,  as  they  are  more  generally  briefly  denominated, 
"  charities." 

Many  definitions  are  attempted  in  the  books.  Charity  is  a 
gift  to  a  general  public  use,  which  extends  to  the  poor  as  well  as 
to  the  rich.  Lord  Ilardwdcke  in  Jones  v.  WilHayns,  1  Amb. 
652. 

A  charity  in  a  legal  sense  may  be  more  fully  described  as  a 
gift  to  be  applied,  consistently  with  existing  laws,  for  the  bene- 
fit of  an  indefinite  number  of  persons — either  by  bringing  their 
hearts  under  the  influence  of  education  or  religion,  by  relieving 
their  bodies  from  disease,  suflTering  or  constraint,  by  assisting 
them  to  establish  themselves  for  life,  or  by  erecting  or  main- 
taining public  buildings  or  works,  or  otherwise  lessening  the 
burdens  of  government.  It  is  immaterial  whether  the  purpose 
is  called  charitable  in  the  gift  itself,  if  it  is  so  described  as  to 
show  that  it  is  charitable.  Justice  Gray  in  Jackson  v.  PhUUps^ 
13  Allen,  556  (cited  2  Perry  on  Trusts,  697). 

All  property  held  for  public  purposes  is  held  as  a  charitable 
use,  in  the  legal  sense  of  the  term.  Justice  Wayne  in  Perm 
V.  Ccirey,  24  How.  506. 

A  charitable  use,  where  neither  law  nor  public  policy  forbids, 
may  be  applied  to  almost  an}i:hing  which  tends  to  promote  the 
well-doing  or  well-being  of  social  man.     Justice  Swain  in  Ould 
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V.  Washington  Hospital^  95  U.  S.  311,  citing  Terry  on  Trusts, 
§  687. 

Charity  is  generally  defined  as  a  gift  for  a  public  use.  Such 
is  its  legal  meaning.  Justice  Strong  in  Kain  v.  Gihboncy^  101 
U.  S.  365. 

They  [charities]  may,  and  indeed  must,  be  for  the  beneiit  of 
an  indefinite  number  of  persons;  for  if  all  the  beneficiaries  are 
perscmally  designated,  the  trust  lacks  the  essential  element  of 
indefiniteness,  which  is  one  characteristic  of  a  legal  charity. 
Justice  Gray  in  Russell  v.  Allen,  107  U.  S.  167. 

To  give  it  [a  gift]  the  character  of  a  public  charity  there 
must  appear  to  be  some  benefit  to  be  conferred  upon,  or  duty 
to  be  performed  towards,  either  the  public  at  large,  or  some 
part  thereof,  or  any  indefinite  class  of  persons.  OW  South  Soc. 
V.  Crocker,  119  Mass.  23,  citing  Going  v.  Emery,  16  Pick.  107, 
re-reported  26  Am.  Dec.  645 — opinion  in  last-named  case  by 
Chief  Justice  Shaw,  to  which  the  attention  of  the  court  is  par- 
ticularly invited. 

In  the  books  it  is  said  the  thing  given  becomes  a  charity 
where  the  uncertainty  of  the  recipients  begins.  This  is  beauti- 
fully illustrated  in  the  Jewish  law,,  which  required  the  sheaf  to 
be  left  in  the  field  for  the  needy  and  passing  stranger.  Justice 
McLean  in  Fontain  v.  Rarenal,  17  How.  384. 

The  word  '*  charity  "  in  its  widest  sense,  says  a  learned  author, 
denotes  all  the  good  aftections  men  ought  to  bear  towards  each 
other;  but  in  a  court  of  chancery  the  signification  of  the  word 
is  derived  from  the  statute  of  Elizabeth  (43  Eliz.  c.  4).  Hence 
it  has  been  said,  that  those  purposes  are  considered  charitable 
which  are  enumerated  in  the  statute,  or  which  by  analogy  are 
deemed  within  its  spirit  and  intendment.  2  Perry  on  Trusts, 
§  61»7. 

The  only  reference  that  the  statute  makes  to  religious  uses  is 
to  "repair  of  churches."  *  *  *  *  g^|.^  ;^j  ^  christian 
community  of  whatever  variety  of  faith  and  form  of  worship, 
there  would  be  little  need  of  a  statute  to  declare  gifts  for  relig- 
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ious  uses  to  be  charitable.  Therefore,  both  before  and  since 
the  statute,  gifts  for  the  advancement,  spread  and  teaching  of 
Christianity,  or  for  the  convenience  and  support  of  worship,  or 
of  the  ministry,  have  been  held  charitable.  Id.  §  701.  See 
numerous  illustrations  given  by  the  author  in  the  same  section, 
amongst  them  a  gift  '*  to  a  theological  seminary  for  a  perma- 
nent fund  to  be  applied  to  the  education  of  pious  and  indigent 
youth  for  the  ministry,  who  adhere  to  the  Westminster  Confes- 
sion of  Faith."     McCord  v.  Ochiltree,  8  Blackf  (Indiana)  15. 

A  bequest  for  the  advancement  of  reW/ion  and  edueatimi 
among  an  indefinite  number  of  pei^sons  is  a  charitable  bequest. 
Jackson  v.  PhiWps,  14  Allen,  552. 

Bequests  for  the  circulation  of  bibles  and  other  religious 
books  and  tracts  are  charitable  gifts.  Attornetj- General  v.  Stei>' 
ncy,  10  Ves.  22. 

From  the  foregoing  definitions  and  descriptions  of  "  chari- 
ties" and  the  illustrations  furnished  by  decided  cases,  there  can 
be  no  doubt  that  the  becjueBts  to  the  appellant  corporation,  if 
given  in  trust  for  purposes  not  covered  by  its  charter,  are  charita- 
ble in  a  legal  sense — "Charitable  Trusts." 

So  considered,  are  they  valid  in  Virginia?  "In  Virginia," 
we  say,  because  if  the  question  were  to  be  determined  by  the 
law  as  it  is  in  England,  and  in  every  state  in  the  American 
Union,  except  Virginia,  Maryland,  North  Carolina,  New  York 
(under  recent  decisions)  and  perhaps  one  or  two  other  states,  it 
would  be  answered  unhesitatingly  in  the  affirmative.  See  Kaiu 
V.  Gibboney,  101  17.  S.  366  (at  bottom);  Russell  v.  Allen,  107  U. 
8.  166  (bottom);  2  Perry  on  Trusts,  (2d  ed'n)  §  748,  note  1; 
Pomeroy's  Ecj.  Jurispr.  §  1029,  note  2;  Proftatt's  note  appended 
to  Dashiell  v.  Attorney-Geneiyil,  9  Amer.  Dec.  577-5 ^^'8. 

But  how  is  it  in  Virginia?  The  decree  of  the  circuit  court, 
adjudging  that  the  legacies  were  given  in  trust  to  be  exclusirely 
used  for  the  pui'pose  named  in  the  will,  declares  that  the  trusts 
are  "null  and  void,  because  said  trusts  are  religiom  in  their 
character." 
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What  is  meant  by  this?  It  surely  could  not  have  been  in- 
tended to  affirm  that  a  trust,  definite  and  certain  in  its  character 
and  objects,  and  such  as  would  be  valid  and  enforceable  if  for 
any  secular  purpose,  is  void,  even  in  Virginia,  because  and 
merely  because  ^^religmis  in  its  character!" 

If  it  was  so  intended,  we  beg  most  respectfully  to  enter  our 
earnest  protest  against  such  a  doctrine. 

We  have  seen  that  indefinite  trusts  for  the  advancement  and 
promotion  of  the  Christian  religion  are  reckoned  as  charitable 
trusts  in  a  legal  sense,  and  whenever  heretofore  they  have  been 
declared  by  the  Virginia  courts  to  be  void,  it  has  been,  not  h^- 
ciiuski  ^^  relh/ioifs  in  their  character,"  but  because,  and  07?/y  be- 
cause too  indefinite  to  be  executed  by  the  courts — the  statute  of 
Elizabeth,  which  alove,  as  it  was  supposed,  gave  them  validity, 
having  been  repealed  in  1792.  We  appeal  to  the  reported  de- 
cisions of  our  highest  courts  for  confirmation  of  this  sta-tement. 
We  rather  suppose  that  the  court  meant  to  declare  that  the 
trusts  were  too  indefinite  to  be  upheld  in  Virginia  unless  legal- 
ized by  our  statute  law  (Code  of  1873,  ch.  77,  §  2),  and  that 
they  were  not  thus  legalized  because  they  were  ''religious^''  and 
not  e/hfcafioia/  within  the  meaning  of  that  law. 

We  shall  argue  upon  that  supposition,  and  consider  the  ob- 
jection, as  thus  understood,  in  connection  with  the  further  ob- 
jection urged  in  the  decree,  that  "they  [the  trusts]  are  too 
vague  and  indefinite  to  be  upheld  under  the  law  of  this  state,  or 
to  be  administered  by  a  court  of  chancery  even  if  said  trusts 
were  merely  educational  as  contemplated  by  section  2,  chapter 
77,  Code  of  Virginia  1873." 

After  the  repeal  in  1792  of  the  statute  of  Charitable  Uses, 
43  Eliz.  c.  4,  the  question  arose  whether  such  trusts,  as  a  class 
distinct  from  ordinary  trusts,  any  longer  existed  in  Virginia 
and  could  still  be  supported  on  the  peculiar  principle  which 
had  theretofore  been  applied  to  them. 

The   question  was  first   presented  in  Baptist  Association  v. 
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Harfs  Krors,  4  Wheat.  1,  decided  by  the  supreme  court  of 
the  United  States  in  1819;  and  the  question  was  determined  in 
negative,  Chief  Justice  Marshall  delivering  the  opinion  of  the 
court. 

It  next  came  before  the  court  of  appeals  of  Virginia  in  Gal- 
ler/o  V.  Attonteij  General,  3  Leigh,  450,  decided  in  1832,  and  the 
ruling  in  Baptist  Asmciatiou  v.  Hart^  was  approved  and  followed. 

The  decisions  in  Jaitnei/  v.  Latane,  4  Leigh,  327,  in  1833, 
and  Literan/  Fund  v.  Dawsotts^  10  Leigh,  147,  in  1839,  were 
the  same  way,  and  to  the  same  effect  have  been  numerous  de- 
cisions of  our  court  of  appeals  in  cases  not  affected  by  the  stat- 
utes, to  be  presently  noticed,  the  last  case  being  Stonestreet  v. 
Doi/le,  75  Va.  356,  decided  in  1881. 

In  the  famous  Girard  will  case,  decided  by  the  supreme 
court  of  the  United  States  in  1844,  the  case  of  Baptist  Asso- 
ciation V.  ITart\s  cx^ors,  wa^s  reviewed  and  the  doctrine  there 
laid  down  disapproved  and  overruled,  and  it  was  held  that 
charitable  uses  do  not  depend  for  their  existence  on  the 
statute  of  43  KHz.  ch.  4,  but  that  they  antedated  that  statute, 
which  wiis  merely  intended  to  regulate  them,  and  that  the 
court  of  chancery,  independently  of  the  statute,  had  an  origi- 
nal and  inherent  jurisdiction  to  enforce  them.  The  court  was 
brought  to  this  conclusion  upon  a  re-examination  of  the  au- 
thorities, and  more  particularly  from  the  evidence  furnished  by 
the  then  recent  publications  of  the  commissioners  on  the  pub- 
lic records  in  England,  among  which  were  found  many  cases 
wherein  the  court  of  chfincery  entertained  jurisdiction  over 
charities  Ionic  before  the  statute  of  43  Eliz.,  and  some  fift}'  of 
those  cjises  extracted  from  the  i>rinted  calendars  were  laid  be- 
fore the  court.  *' Whatever  doubts,  therefore,*'  said  Afr.  Jus- 
tice Story,  delivering  the  opinion  of  the  court,  ''might  properly 
be  entertained  upon  the  subject  when  the  case  of  the  Trustees 
of  The  Philadelphia  Baptist  Association  v.  Harfs  executors^  4 
Wheat.  l,was  before  the  court  (1819),  those  doubts  are  entirely 
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removed  by  the  late  and  more  satisfactory  sources  of  informa- 
tioii  to  which  we  have  alluded."  Vidal  v.  Girard^s  ex^ors,  2 
How.  127. 

In  Russell  v.  AUm,  107  U.  S.  163,  decided  in  1882,  the  sub- 
stance of  all  the  cases  on  charities  previously  decided  by  the 
supreme  court  is  given  in  the  opinion  of  the  court  delivered  by 
Mr.  Justice  Gray.  Commenting  on  the  case  of  Baptist  Associ- 
ation  V.  Hart^  the  learned  judge  said,  that  that  case  ''wa«  de- 
cided upon  an  imperfect  survey  of  the  early  English  authori- 
ties, and  upon  the  theorj^  that  the  English  law  of  charitable 
uses,  which,  it  was  admitted,  would  maintain  the  bequest,  had 
its  origin  in  the  statute  of  Elizabeth,  which  had  been  repealed 
in  Virginia.  That  theory  has  since,  upon  a  more  thorough 
examination  of  the  precedents,  been  clearly  shown  to  be  erro- 
neous," citing  Vidal  y,  Giranl,  2  How.  127;  Perinw  Caret/ ^  24 
How.  465;   Ould  v.  Washiyigtou  Hospital,  95  U.  S.  303. 

In  the  case  last  named,  on  pp.  309,  310,  Mr.  Justice  Swayne, 
speaking  for  the  court,  after  referring  to  the  doubts  once  enter- 
tained upon  the  subject,  remarks  that  "  upon  reading  the  stat- 
ute [43  Eliz.  ch.  4,]  carefully,  one  cannot  but  feel  surprised 
that  the  doubts  thus  indicated  ever  existed.  The  statute  is 
purely  remedial  and  ancillary.  *  *  *  *  The  learning  de- 
veloped in  the  three  cases  mentioned  [  Vidal  v.  Philadelphia,  2 
How.  128;  Foniain  v.  Bavenel,  17  How.  397,  and  another  case,] 
shows  clearly  that  the  law  as  to  such  cases,  and  the  jurisdiction 
of  the  chancellor,  and  the  extent  to  which  it  was  exercised, 
before  and  after  the  enactment  of  the  statute,  were  just  the 
same." 

Thus  it  is  seen,  that  while  the  error  into  which  the  supreme 
court  had  fallen  in  Baptist  Association  v.  HarVs  ex^or,  was  cor- 
rected by  that  court  as  soon  as  opportunity  was  afforded,  the 
same  error  committed  by  the  Virginia  court  of  appeals  was  ad- 
hered to  by  that  court  and  perpetuated,  so  far  as  judicial  deci- 
sion can  perpetuate  error. 

It  is  true,  that  since  the  decision  in  Gallego  v.  Attorney-Gene- 
Vol.  lxxx — 93 
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ral,  several  Virginia  cases  have  come  before  the  supreme  court, 
in  which  that  court  followed  the  Virginia  precedents,  but  that 
was  only  because  the  court,  according  to  its  course,  was  bound 
by  the  local  law.  See  Wheeler  v.  Smith,  9  How.  55 ;  Kain  v. 
Gibbony,  101  U.  S.  362.  The  caae  last  named,  decided  in  1879, 
refers  to  most  of  the  Virginia  cases  on  the  subject. 

While  it  is  admitted  that  we  are  bound  by  the  Virginia  deci- 
sions, so  far  as  they  go,  the  court  will  not  be  disposed  to  extxjnd 
them  in  the  upholding  of  a  doctrine  now  demonstrated  by  an 
overwhelming  array  of  authorities  to  be  erroneous. 

As  soon  as  the  early  cases  had,  as  was  supposed,  settled  the 
law  in  the  State,  that  the  effect  of  the  repeal  in  1792  of  the 
statute  of  43  Eliz.  was  to  put  all  charitable  uses  for  the  future 
on  the  footing  of  ordinary  trusts  and  thus  render  them  incapa^ 
ble  of  enforcement,  the  legislature  at  once  set  about  to  repair, 
to  a  limited  extent,  the  great  mischief  that  had  been  done.  Its 
attention  seems  to  have  been  directed  only  to  those  charitable 
trusts  that  were  religious  and  educational.  As  to  the  former, 
it  had  been  said  by  Judge  Tucker,  in  Gallexjo  v.  Attomey-Gene- 
raly  that  the  title  to  real  estate  could  not  be  held  in  trust  even 
for  church  buildings  and  grave-jards.  This  was  certainly  a 
grievance  that  needed  redress.  Accordingly,  the  legislature 
passed  an  act  February  3,  1842  (Acts  1841-42,  clu  102,  p.  60), 
legalizing  previous  conveyances  and  devises  of  real  estate  for 
the  use  and  benefit  of  any  religious  congregation  as  a  place  of 
public  worship,  and  giving  authority  for  future  conveyances 
and  devises  of  land  for  the  same  purpose  not  exceeding  two 
acres  in  an  incorj^orated  town,  and  thirty  acres  in  the  countrj% 
with  a  proviso  that  the  real  estate  so  conveyed  or  devised 
should  be  held  by  trustees  for  no  other  use  than  as  a  place  of 
public  worship,  religious  or  other  instruction,  burial-ground, 
and  residence  of  a  minister  of  the  congregation. 

At  the  session  of  1846-47,  the  legislature  passed  another  act, 
giving  to  one  or  more  members'  of  any  religious  congregation 
the  right,  in  his  or  their  names,  on  behalf  of  the  congregation, 
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to  commence  and  prosecute  a  suit  in  equity  against  the  trustees, 
to  compel  tliem  to  apply  the  property  for  the  use  or  benefit  ot 
the  congregation,  as  their  dutj^  shall  require. 

At  the  revision  of  the  laws — 1849 — these  acts  of  1842  and 
1846-7  were  digested  and  put  into  the  Code,  somewhat  enlarged^ 
"  dedication  "  being  added  as  one  of  the  modes  of  transfer  for 
the  uses  and  "book^  or  fiirniture''  authorized  to  be  acquired 
for  the  benefit  of  the  congregation.  See  Brooke  v.  Shaeklett^ 
13  Gratt.  311,  312. 

By  act  passed  April  26, 1867  (Acts  1866-7,  907),  the  law  wa« 
further  amended  and  enlarged  so  as  to  include  land  for  residence 
of  bishop,  &c.,  and  by  act  February  28,  1866  (Acts  1865-6, 
161),  the  quantity  of  land  authorized  to  be  held  by  the  trustees 
out  of  an  incorporated  town  was  increased  from  thirty-two  to 
seventy-five  acres. 

The  law,  as  it  now  stands,  will  be  found  in  Code  of  1873,  ch. 
76,  §§  8-16. 

These  statutes  have  been  referred  to  and  explained,  to  show 
a  change  in  the  policy  of  the  State  in  regard  to  religious  uses 
after  the  early  decisions  of  the  court  of  a})peals  in  regard  to 
charitable  trusts.  To  be  sure,  the  statutes  are  narrow  enough, 
but  a  review  of  them  shows  an  increasing  tendency  in  legisla- 
tion, from  time  to  time,  towards  liberality. 

In  regard  to  education,  the  change  has  been  more  prompt, 
far-reaching,  and  decided. 

Literary  Fund  v.  Datcson^  re-affirming  the  doctrine  laid  down 
in  Galkgo  v.  Attorney- General ,  and  Janney  v.  Lafane,  was  de- 
cided in  March,  1839. 

During  the  next  month,  to-wit :  on  the  2d  day  of  April,  1839, 
(Acts  1839,  ch.  12,  p.  11,)  the  legislature  passed  an  act  author- 
izing detunes  and  bequebt^  for  the  establishment  (/r  endowment  of  un- 
incorporated schools,  academies  and  colleges,  for  the  education 
of  free  white  persons,  and  prescribing  the  mode  and  manner  of 
enforcing  the  trusts.     The  a(?t  contained  a  proviso,  that  it  should 
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not  be  so  construed  as  to  give  validity  to  any  devise  or  bequest 
to  any  theological  seminary. 

On  the  10th  day  of  March,  1841,  (Acts  1840-41,  ch.  26,  p. 
52,)  an  act  was  passed,  the  main  object  of  which  was  to  give 
effect  to  Martin  Dawson's  will,  but  the  sixth  section  was  gen- 
eral in  its  nature,  authorizing  any  person,  by  gift  in  fas  (ifvfimey 
or  by  last  will  and  testament,  to  give  property  to  the  president 
and  directors  of  the  literaiy  ftind,  for  the  me  of  an}^  county  or 
counties,  or  any  incorporated  city,  town  or  borough,  or  directlt/  to 
such  county  or  counties,  or  to  such  city,  town  or  borough,  and 
directed  that  the  same  might  be  taken  and  held  by  the  presi- 
dent and  directors  of  the  literary  fund,  or  bi/  the  county  or  corpo- 
ration courts^  as  the  case  might  be,  "  to  be  disposed  of  in  ynaitner 
and  formj  to  all  intents  and  purposes,  as  such  donor  or  testator  or 
testatrix  nun/  hare  prescribed ^^'  with  a  proviso,  that  all  such  gifts 
or  devises  should  be  restricted  to  literary  purposes,  or  })urpo8e8 
of  education, 'Saying  nothing  about  theological  seminaries. 

Certainly,  this  act  of  1841,  was  an  enlargement  of  the  charity 
authorized  by  the  act  of  1839. 

At  the  revision  of  the  laws  in  1849,  these  two  acts  were  con>- 
bined  and  digested,  and  constitute  chapter  80  of  the  Code  of 
1849. 

March  28,  1873,  (Acts  1872-3,  ch.  265,  p.  243,)  section  27, 
ch.  80  of  Code  of  1849,  was  amended,  so  as  to  extend  the  ben- 
efits of  it  to  colored  persons. 

The  Uxw,  as  w^e  now  have  it,  will  be  found  in  Code  of  1873, 
ch.  77,  §§  2-10. 

The  same  remark  may  be  made  as  to  this  charity  that  was 
made  in  reference  to  the  one  iirst  mentioned — that  greater 
liberality  was  evinced  in  each  succeeding  legislative  act,  and 
the  legislation  shows  a  marked  change  in  the  policy  of  the  state 
on  both  subjects. 

The  object  was  to  remedy  in  part  the  mischief  wrought  by 
the  repeal  of  the  act  of  43  Eliz.,  ahd  the  decisions  of  the  courts, 
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and  restore  two  of  the  charities,  one  very  fully  and  the  other 
partially,  that  had  been  destroyed  by  the  repeal.  The  legisla- 
tion is  eminently  remedial,  and  instead  of  being  strictly  con- 
strued, as  contended  for  by  the  learned  counsel  of  the  appellees 
in  their  note,  it  should  receive  the  most  liberal  construction, 
and  the  charities  be  upheld,  if  possible.  Such  has  always  been 
the  rule  as  to  this  class  of  trusts. 

Courts  look  \^'^th  favor  upon  all  such  donations,  and  endeavor 
to  carry  them  into  effect,  if  it  can  be  done  consistently  with  the 
law.     2  Perry  on  Trusts,  §  907. 

Charitable  uses  are  favorites  with  courts  of  equity.  The  con- 
struction of  all  instruments  where  they  are  concerned  is  liberal 
in  their  behalf.  Mills  v.  Farmer,  19  Ves.  437 ;  McGill  v.  Broiniy 
Bright  (Pa.),  346.  Even  the  stern  rule  against  perpetuities  is 
relaxed  for  their  benefit.  Justice  Swayne,  in  Quid  v.  Washing- 
ton  Hospital,  95  U.  S.  313. 

Being  for  objects  of  permanent  interest  and  benefit  to  the 
public,  they  [charities]  may  be  perpetual  in  their  duration,  and 
are  not  within  the  rule  against  perpetuities;  and  the  instru- 
ments creating  them  should  be  so  construed  as  to  give  thevi  effect, 
if  possible,  anjjjt  to  carry  out  the  general  intention  of  the  donor,  xchen 
duly  manifested,  ei'en  if  the  particular  farm  or  manner  jmnted  out 
by  him  cannot  be  followed.  Justice  Gray,  in  Ritssell  v.  AUen,  107 
U.  S.  167. 

In  Brooke  v.  Shacklett,  13  Gratt.  301,  the  court  experienced 
much  diflSculty  in  upholding  the  religious  use  under  the  deed 
creating  it,  but  felt  itself  warranted  in  favoring  that  interpre- 
tation of  the  instrument  which,  consistently  with  the  rules  of 
construction,  would  place  it  within  the  operation  of  the  changed 
policy  of  our  legislation — p.  319. 

In  Hosldnson  v.  Posey,  32  Gratt.  443,  the  couii:  felt  the  same 
difficulty  in  a  like  case  of  a  religious  use,  but  nevertheless  de- 
clared that  the  deed  creating  it  *'  should  receive  a  liberal  con- 
struction, with  the  view  to  give  effect  to  the  trusts." 

The  court  evinced  the  same  liberal  spirit  in  gi\nng  eftect  to 
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devises  and  bequests  for  charitable  purposes,  in  Kelly  v.  Lovey 
20  Gratt.  124;  Kinnlard  v.  Miller,  25  Gratt.  107;  Roy's  ex' or  v. 
Boiczie,  25  Gratt.  599 ;  Missionary  Society  v.  Calvert's  adm'r,  32 
Gratt.  357;   0)zart  \,  MandeviUe's  ex' or,  supra. 

It  will  be  observed,  that  in  Stonestreet  v.  Doyle,  75  Ya.  356,. 
where  it  was  held  that  the  dexase  was  invalid,  the  will  was  made 
and  the  testator  died  irrevious  to  the  yevr  1839.  He  died  in  1838. 
See  pp.  357,  364.  If  he  had  made  his  will  and  died  after  the 
passage  of  the  act  of  1839,  or  more  certainly  after  the  passage 
of  the  act  of  1841,  no  reason  is  perceived  why  effect  should 
not  have  been  given  to  the  devise  as  in  the  case  of  Kelly  v. 
Love  supra,  bo  far  as  it  applied  to  tlie  school-purposes  and  erfw- 
cation  pointed  out  by  the  will.  As  the  will  was  made  and  the 
testator's  death  took  place  previous  to  the  passage  of  these  acts, 
it  was  very  clear  that  the  case  was  ruled  by  Gallego  v.  Attorney- 
General. 

Guided  by  the  liberal  principles  applied  by  the  courts  in  sup- 
port of  public  charities,  as  illustrated  by  adjudged  cases,  let  us 
examine  the  statute  law  of  the  state  concerning  donations  for 
educational  purposes,  as  that  law  stood  when  the  legacies  in 
question  were  given  and  now  stands  (Code  of  1873,  ch.  77,  §§ 
^  2,  3,  4,  5,  6,  10),  and  see  what  is  its  proper  construction,  and 
whether,  upder  its  provisions,  the  said  legacies  (treating  them 
as  given  in  trust),  are  valid. 

We  hope  the  court  will  give  the  statute  the  most  careful 
examination.  It  will  be  found  to  be  very  broad  and  compre- 
hensive in  its  terms.  It  legalizes  every  transfer  of  property, 
real  and  personal  (except  transfers  for  the  use  of  a  theological 
seminary),  which  has  been  made  since  the  2nd  day  of  April, 
1839,  (with  an  exception  that  is  immaterial  now)  or  which 
shall  hereafter  be  made  by  gift,  grant,  devise  or  bequest,  for 
lit<3rary  purposes  or  for  the  education  of  persons  within  this 
state — any  persons  within  the  state,  white  or  colored,  without 
regard  to  sex,  age,  rank  or  condition  in  life — education  without 
any  qualification    of  the  term — mental,   moral,   religious — of 
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every  grade  and  description ;  and  it  is  declared  that  the  con- 
veyance, whether  made  "  to  a  body  corporate  or  unincorporated^ 
or  to  a  natural  person,  shall  be  as  valid  as  if  made  to  or  for  the 
benejit  of  a  eei^tain  natural  per  sou. ^^  The  design  was,  and  such  is 
the  eftect,  to  remove  all  difficulty  growing  out  of  the  uncer- 
tainty either  of  the  trustee  or  beneficiaries  and  to  establish  an 
indefinite  charity  with  all  the  substantial  incidents  and  qualities 
of  such  a  charity  under  the  statute  of  43  Eliz.  c.  4. 

Indeed,  it  would  seem  from  the  5th  section,  that  it  is  not 
necessarj'  to  give  validitj'  to  the  trust  that  in  its  creation  any 
trustee  should  be  appointed,  for  it  is  there  pro\dded  that  if  "  no 
trustee  has  been  appointed,"  the  court  may  appoint  one. 

K  a  bequest  was  made  to-day  in  Virginia,  similar  to  that  of 
Silas  Hart,  which  gave  rise  to  the  controversy  in  Baptist  Asso- 
ciation v.  Harfs  ex'ors,  and  the  donee  was  a  voluntiiry  Virginia 
association  for  the  education  of  Virginia  youths,  it  is  not  per- 
ceived why  the  bequest  would  not  be  valid  under  the  statute 
we  are  discussing. 

Supposing  a  valid  donation  or  conveyance  under  tlie  statute 
for  educational  })urpo8es,  who  is  to  appoint  and  direct  the  par- 
ticular uses  to  which  tlie  trust  property  is  to  be  applied  ? 

By  the  sixth  section  of  the  act  of  1841  (acts  18il-'42,  chap. 
26,  p.  52)  it  is  provided,  that  the  property  is  to  be  taken  and 
held  by  the  trustees  there  named,  "  to  be  disposed  of  in  manner 
and  form,  to  all  intents  and  purposes,  as  such  donor  or  testator  or 
testatrix  may  have  presmbed,^^ 

In  the  revision  of  1849  this  section  was  combined  with  the 
act  of  1839,  digested  and  put  into  the  Code;  and  in  regard  to 
the  particular  provision  of  the  act  of  1841  just  quoted,  though 
the  phraseology  as  it  is  in  the  Code  is  somewhat  changed,  the 
change  was  evidently  made  for  the  sake  of  brevity  only.  The 
rule  of  construction  as  to  the  Code  is,  that  the  old  law  is  not 
to  be  regarded  as  intended  to  be  changed  unless  such  intention 
plainly  appears  in  the  Code.  Parramore  v.  Taylor,  11  Gratt. 
242.     See  also  Roy's  er'ors  v.  Itowzie,  25  Gratt.  610  (top). 
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The  language  in  the  Code  (section  3)  is,  that  "  it  [the  prop- 
erty] shall  be  taken  and  held  for  the  uses  prescribed  bi/  (he  donor, 
grantor  or  testator ^^^  etc.,  that  is,  in  substance,  that  the  wishes  of 
the  donor ^  etc.,  shall  be  carried  out,  as  he  has  declared  them.  In 
other  words,  if  the  conveyance  be  for  education,  the  founder  of 
the  trust  shall  have  the  right  to  prescribe  what  that  education 
shall  l)e — what  shall  be  taught,  who  shall  be  taught  and  how, 
who  shall  teach,  etc.,  etc. 

The  gift,  grant,  devise  or  bequest  may  be  to  the  board  of  ed- 
ucation, or  any  other  corporation^  county  or  natural  person, •as 
trustee  (section  3).  As  to  the  power  given  to  corpomtions  to 
hold  as  trustee,  the  statute  merely  affirms  the  rule  that  already 
existed  independently  of  statutory  authority,  as  may  be  seen  b\- 
reference  to  Vidal  v.  Girard\s  ex^ors^  2  How.  188-190;  Pain 
V.  Carey,  24  How.  505. 

It  would  seem  to  be  the  intent  to  protect  this  favored  charity, 
not  only  against  the  hazard  of  failure,  but  against  perversion 
and  abuse,  and  to  that  end  the  general  assembly  takes  the  su- 
perintendence and  control  of  it,  in  a  measure,  upon  itself  as 
parem  patrice. 

In  case  of  donation  by  will,  the  A ttmrney- General  for  the  Com- 
monwealth,  in  the  name  of  the  Commonwealth,  is  required  to  "in- 
stitute all  necessary  proceedings  to  have  such  will  admitted  to 
record."     Section  4. 

Where  no  trustee  has  been  appointed,  or  the  trustee  dies  or 
refuses  to  act,  it  is  made  the  duty  of  the  Attorney  for  the  Com- 
monwealth  to  make  a  motion  to  the  court  for  the  appointment 
of  trustees.  The  trustees  "  may  sue  and  be  sued  in  the  same 
manner  as  if  they  were  trustees  for  the  be7iefit  of  a  certain  natural 
person,'"  and  ''for  enforcing  the  executi/jn  of  the  trust  a  suit  may 
be  maintained  in  the  rmmc  of  the  Gmirnomoealth,  where  there  is 
no  other  party  capable  of  prosecuting  such  suit,''     Section  5. 

Here  then  is  a  contingency  in  which  the  Conunonwealth  un- 
dertakes to  c) force  the  execution  of  the  trust,  and  it  will,  in  the 
exercise  of  its  sovereign  power,  enforce  it  as  the  lord  chancellor 
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of  England  enforces  charitable  trusts  by  virtue  of  the  preroga- 
tive of  the  Crown  delegattnl  to  him  for  that  purpose. 

Xay  more,  in  case  of  a  drvfW  or  bequest^  the  legislature  re- 
serves to  itself  the  right  at  any  time  to  suspend  or  repeal  the 
author'ttii  given  by  the  second  section;  and  in  case  of  such  sus- 
pension or  repeal,  it  is  required  to  "provide  that  the  subject  of 
such  de\i8e  or  be(|uest  shall  vest  or  be  vested  in  such  person, 
his  heirs,  executors  or  administrators,  as  would  have  been  enti- 
tled had  the  devise  or  becjuest  not  have  been  made."     Sect.  10. 

Recurring  to  section  2,  some  embarrassment  in  the  construc- 
tion grows  out  of  the  words  in  parenthesis  "(other  than  for  the 
use  of  a  theological  seminary)"  being  placed  in  the  wrong  con- 
nection. This  parenthesis — "an  exception  to  an  exception," 
says  Judge  Moncure  in  Roifs  ex'or  v.  Bowzle^-owght  never  to 
have  been  in  the  section  in  its  present  form.  As  the  limitation 
stood  in  the  act  of  April  2,  1839,  §  7  (Acts  1839,  ch.  12,  p.  13), 
it  was  in  the  appropriate  form  of  a  proviso,  and  was  perfectly 
free  from  ambiguity.  The  revisors  intended  to  embody  the 
same  idea  in  the  condensed  form  of  an  exception  in  parenthesis 
and  endeavoring  to  be  brief  became  somewhat  obscure. 

Strike  out  the  i)arenthetical  marks  and  the  words  included 
^\ithin  them  and  add  a  proviso  of  the  same  import  at  the  end 
of  the  section,  and  it  will  read  thus:  "2.  Every  gift,  grant,  de- 
vise or  bequest  which,  since  the  second  day  of  April,  in  the 
year  one  thousand  eight  hundred  and  thirty-nine,  has  been,  or 
at  any  time  hereafter  shall  be,  made  for  literary  purposes,  or 
for  the  education  of  white  persons  within  this  State,  and  every 
gift,  grant,  devise  or  bequest,  which,  since  the  tenth  day  of 
April,  in  the  year  one  thousand  eight  hundred  and  sixty-five, 
has  been,  or  at  any  time  hereafter  shall  be,  made  for  literary 
pur})Oses,  or  for  the  educ^ation  of  colored  persons  within  this 
State,  whether  made  in  either  case  to  a  body  corporate  or  un- 
incorporated" (then  pursuing  the  language  as  it  runs  in  the 
section  to  the  end):  Provided  ftirther,  that  nothing  in  this  act 
contained  shall  be  so  construed  as  to  give  validity  to  any  gift. 
Vol.  lxxx — 94 
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grant,  devise  or  bequest  to  or  for  tlie  use  of  any  unincorporated 
theological  seminary.  (See  tlie  proviso  in  section  7  of  the  a^t 
of  1839— Acts  1839,  p.  13). 

The  word  "unincorporated"  is  inserted  to  meet  the  construc- 
tion in  Bo//'s  ex'or  v.  Rowzle, 

The  section  thus  constructed,  conveys  precisely  the  meaning, 
as  we  understand  it,  intended  to  be  conveyed  by  the  section  a^ 
it  now  stands,  and  there  is  no  ambiguity  in  it. 

Let  us  now  see  whether  the  bequests,  which  are  the  subject 
of  controversy  in  this  case,  if  given  to  the  appellant  Itt  tritst 
(which  we  do  not  admit),  are  valid  under  the  provisions  of  the 
Code,  which  have  been  considered. 

The  trustee  is  certain  (if  uncertain,  or  there  was  no  trustee, 
it  would  make  no  difference) — the  subject  (the  property  given) 
is  certain — the  beneficiaries  are  uncertain,  that  is,  they  belong 
to  a  defined  chss  of  persons,  but  the  particular  individuals  of 
that  class,  who  are  to  be  the  beneficiaries,  are  not  pointed  out, 
Xor  is  it  at  all  necessary  that  it  should  be.  The  statute  is  clear 
upon  this  subject.  The  beneficiaries  are  "  poor  young  men." 
This  is  the  description  the  testator  gives  of  the  objects  of  bis 
bounty.  It  is  the  duty  of  the  trustee  to  select  from  this  class, 
and  a  court  of  equity  would  compel  the  selection  to  be  made. 
See  Freeman's  note  to  Bridges  \,  Pleasants,  44  Amer.  Dec.  100, 
and  cases  there  cited.  We  have  not  space  to  give  extracts  from 
the  opinions  of  the  judges  in  these  cases,  but  the  court  is  asked 
to  examine  them.  We  need  not,  however,  go  outside  this  State 
for  precedents  on  this  point.  The  court  is  referred  particularly 
to  the  will  of  Samuel  Miller  for  the  establishment  of  a  manual 
labor  school  for  ;>oor  tr/u'te  children  of  the  county  of  Albemarle, 
and  the  construction  of  and  efiect  given  to  it  in  Kinncurd  v. 
Miner's  ex'ors,  25  Gratt.  107. 

The  benefit  the  testator  intends  to  confer  upon  these  "poor 
young  men,''  and  through  them  upon  society  and  the  world,  is 
education.  No  man  of  the  meanest  capacity,  who  reads  Dr. 
Churchman's  will,  will  deny  this.     His  language  is,  "said  be- 
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quest  to  be  used  exclusively  for  educating  poor  young  men,''  &c., 
and  our  statute  law  gives  effect  to  every  gift,  grant,  devise  or 
bequest  "for  the  education  of  persona  within  this  state,"  except 
a  gift,  grant,  devise  or  bequest  to  or  for  the  use  of  an  unincor- 
porated theological  seminary. 

But  it  is  argued,  and  such  we  infer  from  the  decree  was  the 
opinion  of  the  learned  judge  of  the  circuit  court,  that  the  edu- 
cation prescribed  by  the  testator  in  his  will  was  not  the  edu- 
cation contemplated  by  the  statute.  What  is  the  education  the 
will  directs?  Education  of  poor  youths  for  the  highest  of  call- 
ings— ministry  in  our  holy  religion.  Can  it  be  true,  that  this 
kind  of  education  and  only  this  is  excluded  from  the  broad 
charity  established  by  our  law,  and  excluded  too  because  ''reli* 
gious  in  its  character? "  If  so,  woe  to  the  commonwealth  I  But, 
we  insist  that  the  law  is  not  obnoxious  to  this  reproach.  It  is 
"education"  in  its  widest  sense,  without  limitation  or  qualifica- 
tion as  to  kind  or  character,  for  the  support  of  which  the  com- 
monwealth encourages  her  people  to  bestow  their  bounty.  The 
language  of  the  law  is  broad  and  comprehensive,  and,  taken 
in  reference  to  the  great  public  charity  designed  to  be  fostered, 
admits  of  no  such  narrow  construction  as  has  been  placed  upon 
it.  To  be  sure,  it  would  seem,  the  learned  revisors  of  1849,  in 
this  particular  displaying  greater  fear  of  the  church  than  of  its 
powerful  adversary,  were  disposed  to  except  "  religious  educa- 
tion "  in  express  terms  from  the  general  objects  intended  to  be 
favored  and  promoted.  In  their  parenthesb<^  to  the  words,  "  other 
than  for  the  use  of  a  theological  seminary,"  they  added  "or 
purposes  of  religious  education."  Report  of  Revisors,  421. 
These  latter  words,  the  legislature,  revising  the  revision,  strark 
out,  thus  clearly  manifesting  the  intention  not  to  exclude  "reli- 
gious education  "  from  the  general  provisions  of  the  law.  True, 
the  words  "other  than  for  use  of  a  theological  seminary"  were 
retained.  Whether  it  was  wise  to  retain  them  or  not,  it  is  boot- 
less for  the  court  to  emjuire.  They  are  retained,  and  effect  must 
be  given  to  them.     But  the  restriction  applies  only  to  donations 
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to  or  for  the  use  of  an  unmcorporated  theological  seminary 
CO  nomine.  It  has  this  extent  and  no  more,  and  the  bequests 
in  the  present  ease  were  not  to  or  for  the  use  of  a  theological 
seminary,  either  incorporated  or  unincorporated.  Even  this 
limited  restriction  is  now  of  no  practical  importance.  There 
are  but  two  theological  seminaries  in  this  state,  so  far  as  we 
know,  and  both  are  now  incorporated — "  The  Trustees  of  Pro- 
testant Episcopal  Theological  Seminary  and  High  School  in 
Virginia,"  and  *^The  Trustees  of  the  Union  Theological  Sem- 
inary in  the  county  of  Prince  Edward" — the  former  a  Protest- 
ant Episcopal  seminary,  and  the  latter  Presbj-terian,  The 
former  was  incorporated  February  S8,  1854  (Acts  of  1853-54, 
ch.  107,  p.  65),  and  the  latter  December  20,  1855  (Acts  of 
1855-56,  ch.  277,  p.  190).  The  original  charters  of  the  two  in- 
stitutions are  very  much  alike  in  their  general  provisions — both 
are  empowered  to  take  and  hold  real  and  personal  estate  to  a 
large  amount  for  their  corporate  purposes.  The  Episcopal 
seminary  is  limited  to  the  amount  of  two  hundred  and  fifty 
thousand  dollars  in  money  and  chattels,  and  two  hundred  and 
fifty  acres  of  land.  The  limit  in  the  original  charter  of  the 
Union  theological  seminary  was  the  same,  but  the  charter  was 
amended  January  9,  1867  (Acts  1866-t)7,  ch.  44,  i>.  506),  ex- 
tending the  amount  of  money  authorized  to  be  acquired  to  five 
hundred  thousand  dollars,  and  restricting  quantity  of  land  to 
be  held  to  two  hundred  acres. 

The  incorporation  of  these  two  seminaries,  within  a  few 
years  after  the  revision  of  the  laws  in  1849,  shows  a  ver}'  de- 
cided abatement  of  the  feai*s  implied  by  the  parenthesis,  and, 
in  fact,  if  that  exception  ever  had  any  value,  it  has  little  or 
none  now. 

But  it  is  further  argued,  that  the  trust  (if  trust  it  be)  created 
by  the  will  is  too  vague  and  indefinite  to  be  enforced  in  a  court 
of  equity,  and  is  therefore  void. 

AVe  have  said  all  we  intend  to  say  as  to  the  beneficiaries. 
The  education  they  are  to  receive  is  ''  for  the  Episcopal  minis- 
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try  upon  the  basis  of  evano^elical  principles  as  now  established." 
What  "  Episcopal  ministry "  is  meant  here  ?  is  asked.  The 
answer  is  plain.  It  is  admitted  that  there  are  several  Episco- 
pal churches — the  "Protestant  Episcopal/'  the  ''Reformed 
Episcopal"  and  the  *' Methodist  ?]piscopal."  An  "Episcopal 
ministry,"  may  be  predicated  of  each.  That  is  so,  but  the  real 
question  is,  what  did  the  testator  mean  by  these  terms  when 
used  by  hbn.  This  is  an  instance  in  which  the  expounder  of 
the  will  may  resort  to  extrinsic  evidence  to  aid  in  the  interpre- 
tation— not  to  determine  what  language  the  testator  may  have 
intended  to  employ,  but  the  meaning  of  that  which  he  did  em- 
filo}'.  To  this  end,  we  may  look  to  the  situation  of  the  testa- 
tor, his  relation  to  the  objects  of  his  bounty,  and  indeed  to  all 
the  circumstances  surrounding  him,  known  to  and  understood 
by  him,  and  likely  to  have  influenced  him  in  the  disposition  of 
his  property.  Wootion  v.  Redd^  12  Gratt.  106,  and  cases  cited. 
Looking  to  these,  as  we  have  the  right  to  do,  can  any  man 
doubt  what  "Episcopal  ministry"  the  testator  meant?  lie 
was  a  member  and  communicant  of  the  Protestant  Episcopal 
Church  at  the  time  he  made  his  will  and  when  he  died.  The 
bequests  are  to  The  Trustees  of  the  Protestant  Episcopal  Edu- 
cation Society  in  Virginia — these  trustees  being  the  bishop, 
assistant  bishop,  twelve  clergymen  and  ten  laymen  of  the  Pro- 
testant Episcopal  Church — the  society  meant  is  declared  in  the 
will  to  be  that  for  which  Bishop  Whittle  takes  up  collections 
in  his  annual  visitations — Bishop  Whittle  being  the  bishop  of 
the  Protestant  Episcopal  Church  in  the  diocese  of  Virginia. 
Reading  the  w^ill  by  the  light  of  these  facts,  the  meaning  of 
the  words  "Episcopal  ministry,"  as  used  by  the  testator,  can- 
not be  mistaken. 

"Evangelical  principles  as  now^  established,"  what  are  they? 
They  are,  as  the  words  are  used  by  the  testator,  what  they  are 
proved  to  be  in  this  case.  Dr.  Ilanckel,  who  has  knowledge 
in  such  matters,  tells  us  what  they  are.  No  proof  is  offered  to 
show  that  they  are  difterent  from  what  he,  in  his  deposition, 
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declares  thera  to  be.  They  are  the  principles  held  and  taught 
by  the  Protestant  Episcopal  Church  in  Virginia,  for  the  educa- 
tion of  whose  ministry  particularly  the  testator  designed  his 
bounty.  It  may  be  admitted,  that  clashing  views  may  be  en- 
tertained by  different  persons  as  to  what  constitutes  "-  evan- 
gelical principles.''  Shall  the  legacy  fail  for  that  reason  ?  If 
so,  temporal  rights  connected  with  religious  faith  and  practice 
can  seldom,  if  ever,  be  enforced  by  the  courts.  Questions  in- 
volving such  rights  are  constantly  coming  before  the  civil 
courts.  They  are  often  difficult  of  solution,  but  the  courts 
uiiiformly  adjudicate  them  as  well  as  they  can.  They  do  not 
decline  to  decide  them  merely  because  difficult.  There  are 
many  such  cases  in  the  books.  In  Virginia,  as  has  been  seen, 
land  of  a  limited  quantity  may  be  given  to  trustees  for  the  use 
of  a  religious  congregation  as  a  place  of  public  worship.  Who 
constitute  that  congregation?  They  are  the  members,  but  irho 
are  the  members?  "To  constitute  a  member  of  any  church, 
two  points  at  least  are  essential,  without  meaning  to  say  that 
others  are  not  so,  a  profe-mon  of  lis  faith  and  a  submission  to  its 
government."  This  is  quoted  with  approbation  from  the  opinion 
in  Den  v.  Bolton^  7  Ilalst.  (Xew  Jersey)  215,  by  Judge  Daniel 
delivering  the  opinion  of  the  court  in  Brooke  v.  Shacklctt^  13 
Oratt.  320.  In  such  cases,  the  court  is  or  may  be  compelled 
to  decide  what  is  the  religious  faith  of  a  particular  church,  and 
where,  as  is  genemlly  the  case,  there  are  differences  of  opinion 
as  to  what  that  faith  is,  very  great  difficulty  may  be  experience!! 
in  determining  what  it  is.  but  still  the  court  must  and  does  de- 
cide. 

We  submit,  that  education  for  the  ministry  in  the  Protestant 
Episcopal  Church  on  the  basis  of  evangelical  principles  as  now 
established,  treated  as  a  trust  vnder  our  statute  is  not  too  uncer- 
tain and  indefinite  to  be  enforced.  The  very  object  of  the 
statute  is  to  give  eifect  to  indefinite  trusts  that  would  be  void 
in  Virginia  without  statutory  authority.  It  was  never  intended 
that  such  trusts  should  fail  merely  because  indefinite,  as  we 
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think  we  have  already  shown  in  construing  the  provisions  in 
the  Code.  The  Commonwealth  hei\'ielf  will  take  care  that  they 
are  enforced,  and  if  they  cannot  be  or  ought  not  to  be  enforced, 
she  reserves  to  herself  the  right  to  vacate  them  and  revest  the 
trust  property  in  the  donor  and  his  representatives.  Sec.  10, 
ch.  77,  Code  of  1873. 

The  fact  conceded,  as  must  be,  that  our  statute,  so  far  as  it 
respects  gifts  for  purposes  of  education,  was  intended  to  be  sub- 
stituted for  the  statute  of  Elizabeth,  we  are  required  to  apply 
to  it  the  same  liberal  rules  of  construction  as  the  English  stat- 
ute received  and  the  same  principles  in  upholding  and  enforc- 
ing the  trust.  Such  a  trust  is  never  permitted  to  fail  however 
indefinite.  See  the  numerous  cases  cited  in  the  text-books  re- 
ferred to  at  the  commencement  of  this  note,  particularly  the 
opinion  of  Chief  Justice  Shaw  in  Goivg  v.  Emery ^  26  Amer. 
Dec.  645,  and  what  is  said  by  Justice  Gray  in  Russell  v.  Allen^ 
107  U.  S.  167. 

It  is  further  argued  by  counsel  of  appellees  in  their  note 
(p.  3),  that  the  language  of  the  statute  clearly  restricts  its  ope- 
ration to  the  education  of  pei'sons  "within  this  State,''  and  that 
"the  testator,  Dr.  Churchman,  does  not  restrict  his  gifts  to  the 
education  of  persons  w^ithin  this  State." 

The  alleged  restriction  in  the  statute  is  admitted,  but  we 
deny  that  the  gifts  of  the  testator  contravene  the  particular 
provision  of  the  statute  imposing  the  restraint.  It  is  true,  that 
he  does  not  say  in  express  terms  that  the  recipients  of  his  bounty 
shall  be  citizens  of  the  State — persons  "within  the  State" — nor 
is  it  at  all  necessary  that  he  should  have  so  said  in  terms.  It  is 
sufficient  if  his  intention  to  that  effect  can  be  reasonably  in- 
ferred or  justly  implied.  The  gift,  whether  absolute  or  in  trust, 
is  to  a  corporation  created  by  the  State  for  State  purposes, 
namely,  for  the  purposes  of  education  and  aiding  in  education, 
presumably  (and  the  presumption  is  conclusive),  for  the  benefit 
of  the  State  and  persons  within  it,  and  the  conduct  of  the  cor- 
poration has  been  in  conformity  with  its  charter.     The  testator, 
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who  was  a  member  and  communicant  of  the  Protestant  Epis- 
copal Church  and  a  citizen  of  the  State,  must  be  taken  to  have 
known  those  thinscs  and  to  have  intended  that  liis  gifts  should 
be  appHed  to  the  education  of  ''persons  within  the  State.'' 

It  seems  to  he  assumed,  that  a  donation  by  a  citizen  of  Vir- 
ginia, to  a  trustee  domiciled  in  Virginia,  whether  that  trustee 
be  a  corporation  or  natural  person,  for  the  purposes  of  educa- 
tion, is  void  under  the  statute,  unless  it  appears  affirmatively 
and  expressly  on  the  face  of  the  instrument  that  the  intended 
education  is  coniined  to  "persons  within  the  State.'^  We  un- 
derstand the  rule  of  construction  in  such  a  case  to  be  just  the 
reverse.  The  cardinal  ]>rinciple  in  the  construction  of  every  in- 
strument is,  so  to  construe  it  ut  rcb-  //iat/is  aileat  qaam  pereaf — that 
it  shall  have  some  effect,  if  possible,  rather  than  none — that,  if 
lawful,  it  shall  be  upheld  rather  than  defeated.  And  where  an 
instrument  fairly  admits  of  two  constructions,  one  of  which  is 
agreeable  to  law  and  the  other  is  not,  the  former  is  to  be  pre- 
ferred. 2  Minor's  Insts.  (3d  ed.)  1067;  and  so,  where  it  is  sus- 
ceptible of  two  constructions,  the  one  working  injustice  and 
the  other  consistent  with  the  right  of  the  case,  that  one  should 
be  favored  which  standeth  with  the  right.  Xoovan  v.  Bradh*^^ 
9  Wall.  407;  Bank  of  Old  Domudon  v.  J/c  TV?////,  32  Gratt.  542. 

Consistently  with  these  maxims,  when  the  testiitor  gives 
property  to  a  corporation  of  tliis  State,  to  be  applied  to  the 
education  of  a  defined  class  of  persons,  without  declaring  in  so 
many  words,  that  tlie  persons  to  be  educated  shall  be  ''pei-sons 
within  the  State/'  it  must  be  taken,  in  the  absence  of  evidence 
to  the  contrary,  that  he  intentled  his  bounty  for  those  persons, 
who  alone  under  the  law  could  enjoy  it.  In  other  words,  un- 
less the  instrument  on  its  face  [)lainly  shows  an  intention  to 
extend  the  bounty  to  persons  outside  the  State,  it  is  to  be  con- 
strued as  intended  for  those  within  the  State,  in  conformity 
with  law. 

Vir(/inia  v.  fjen/,  23  Gratt.  21,  is  cited  and  relied  on  by  coun- 
sel of  appellees.     We  submit,  that  it  decides  nothing  pertinent 
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to  the  case  in  hand.  In  that  case,  the  testator,  Uriah  P.  Levy, 
a  citizen  of  New  York,  by  his  will  gave  the  residuum  of  his  es- 
tate, including  Montieello,  in  Virsrinia,  the  late  residence  of  Mr. 
Jefferson,  first  to  the  people  of  the  United  States  in  trust  for 
the  establishment  and  maintenance,  at  Montieello,  of  an  agri- 
cultural school,  for  the  purpose  of  educating  as  practical  farm- 
ers, the  children  of  warrant  officers  of  the  Utdted  States^  &c.  If 
the  United  States  declined  to  accept  the  trust,  he  gave  the 
property,  on  the  same  trusts,  to  the  state  of  Virginia.  In  a 
suit  in  the  state  of  New  York  by  the  executors,  asking  the  in- 
structions of  the  court  in  the  administration  of  the  estate,  to 
which  suit  the  United  States  was  a  party  and  Virginia  was  not, 
the  New  York  court  held  the  trust  void.  The  court  of  appeals, 
in  a  suit  brought  in  Virginia  for  the  partition  of  Montieello,  to 
which  Virginia  was  made  a  party,  held  that  the  decree  of  the 
New  York  court  was  conclusive  upon  Virginia.  A  (juestion 
was  made  in  argument  whether  the  devise  to  Virginia  was  not 
void  because,  as  alleged,  it  did  not  come  within  the  operation  of 
our  statute,  which,  as  the  law  stood  in  1862,  when  the  testator 
died,  provided  only  '^  for  the  education  of  white  persons  within  this 
State.  "  The  court  expresshj  waived  the  decision  of  this  question, 
declaring  however  that  it  was  stron/////  inclined  to  the  opinion 
that  the  dev-ise  was  void,  because  it  extended  to  persons  with- 
out regard  to  race,  complexion  or  residence.  While  this  ex- 
pression of  a  strong  inclination  towards  an  opinion  upon  a  ques- 
tion, the  decision  of  which  was  expressh/  iroired^  has  not  the 
semblance  of  authority,  it  may  be  conceded  for  the  purposes  of 
the  present  case,  that  the  inclination  of  the  court  may  have  been 
right,  for  the  will  showed  on  its  face,  or  tended  to  show,  that  the 
gift  was  intended  for  the  benefit  of  persons  not  within  the 
State — ''the  cliildren  of  warrant  officers  of  the  Nacj/  of  the  United 
States.*'  There  is  no  expression  in  the  will  of  Dv,  Churchman 
that  shows  or  even  tends  to  show  any  intention  to  extend  his 
bounty  to  non-residents,  and  the  court  will  not  impute  to  him 
an  intention  whicli  he  does  not  express,  particularly  when  the 
Vol.  lxxx — 95 
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surrounding  circumstances  serve  to  show  a  contrary  intention. 
A  few  words  only,  and  the  case  will  be  submitted,  so  tar  as 
the  writer  is  concerned. 

The  change  in  the  policy  of  the  State  in  regard  to  both  re- 
ligious and  educational  uses  within  the  last  thirty  or  forty  j'ears 
has  been  marked.  The  legislation  initiating  the  change  com- 
menced, as  has  been  seen,  in  1839,  and  has  been  advancing 
gradually  to  this  time.  Our  highest  court,  in  its  decisions,  has 
kept  pace  with  the  legislature.  The  charities,  whether  relig- 
ious or  educational,  have  been  sustained  in  almost  every  case 
that  has  come  before  that  court  since  1839.  Bequests  for  edu- 
cation were  upheld  under  the  act  of  1839  in  Kelh/  v.  Lore's 
wim'i\  decided  in  1870,  and  under  ch.  80,  Code  of  1849,  in 
K'nmiard  v.  Miller  m  ex'or,  decided  in  1874.  Religious  uses 
were  sustained  in  Brooke  v.  Sharkhtt^  in  185(>,  and  Ihtskwso)} 
V.  Pffsn/^  in  1879.  Bequests  to  religious  corporations  were  up- 
held in  Rot/\s  cror  v.  Jt(jirziL\  in  1874,  in  Mmionan/  Sooiett/  v. 
OdrrrCs  atbirr^  in  1879,  and  in  Cozart  v.  Mandcrilles  vx'or^  in 
the  same  year.  In  Vinimia  v.  Lcry^  decided  in  1873,  there 
was  no  decision i  as  has  been  seen,  except  to  follow  the  decree 
of  the  Xew  York  court  of  appeals,  on  the  principle  of  re-<\i udl- 
cafa.  In  Senhurns  c^or  v.  Setfburn,  decided  in  1859,  the  de\ise 
was  decided  to  be  invalid  jis  not  within  the  statute  allowing 
vonreiiinwes  of  land  for  the  use  of  a  religious  congregation.  It 
has  been  shown,  that  in  Stont'^frect  v.  dJoj/U\,  decided  in  1881, 
the  devise  dechired  to  be  void  was  under  the  will  of  a  testator 
who  died  l)efore  the  year  1839,  when  the  tirst  enabling  act  was 
passed.  In  Roif.s  ex^or  v.  Jioirzic  the  bec^uest  was  to  a  Baptist 
Theological  Seminary  in  South  Carolina  incorporated  by  that 
State,  in  MissioHart/  Societ*/  v.  Calrcrf.s  adin'r  to  a  Methodist 
Missionary  Society  incorporated  by  Xew  York,  and  in  Cc»zart 
v.  Mandtrillr^s  ex'or  to  an  Episcopal  Missionary  Society  incor- 
porated by  the  same  State.  And  in  reference  to  the  case  last 
named,  it  is  to  be  observed,  as  the  record  shows,  that  the  soci- 
ety incorporated  etnbraced  crery  incinher  of  the  Pi^otestaitt  Episcft- 
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pal  Church  in  the  United  States!  The  argument  was  made,  that  « 
it  could  not  take  the  bequest  of  a  Virginia  testatrix,  because  it 
was  against  the  policy  of  the  State — that  it  was  an  incorpora- 
tion of  a  church,  which  was  forbidden  by  the  Virginia  Consti- 
tution, Art.  5,  §  17.  But  the  argument  did  not  prevail,  and  the 
legacy  was  held  valid.     See  Judge  Anderson's  opinion. 

And  here  it  may  be  remarked,  that  of  the  three  cases  de- 
cided by  the  court  of  appeals  pinor  to  the  act  of  1839,  in  two 
of  them,  Janney  v.  Latane  and  Literary  Fnnd  v.  Dawsons,  if 
they  had  arisen  under  the  existing  statutes,  the  be(|uest8  would 
have  been  sustained,  for  they  were  for  educational  purposes. 
Galkfjo  V.  Attorney-General,  being  a  case  of  a  bequest  for  iiulejinite 
reJigioiis  objects  would,  it  is  supposed,  be  decided  now  as  it  was 
decided  in  1832.    In  that  respect,  it  stands  alone. 

Under  this  course  of  decision,  w^e  may  well  ask,  is  Dr.  Church- 
man's will  to  be  made  au  exception? 

We  do  not  hesitate  to  say,  in  conclusion,  that  the  case  sub- 
mitted is,  in  our  judgment,  the  most  meritorious  in  the  long 
line  of  A'irginia  cases  which  have  been  referred  to,  and  the  gift 
of  the  testator  for  the  highest  and  holiest  of  purposes  ought 
not  to  be  defeated,  unless  its  invalidity  is  established  in  the 
dearest  and  most  satisfactory  manner,  and  if  there  be  a  doubt 
about  it,  that  doubt  should  be  solved  in  favor  of  the  charity. 

George  M.  Cochran  and  J,  11,  McCae,  for  the  appellees. 

Richardson,  J.,  delivered  the  opinion  of  the  court. 

The  object  of  this  suit  was  to  have  a  judicial  construction  of 
the  will  of  the  late  Dr.  Henry  J.  Churchman,  of  Staunton,  in 
respect  to  certain  be(|uests  therein  contained,  and  a  settlement 
of  the  estate  of  the  testator,  who  died  unmarried  and  childless. 

By  the  1st,  2d  and  3rd  clauses  of  his  will,  after  the  usual  pro- 
visions as  to  burial  expenses  and  the  payment  of  debts,  the  tes- 
tator bequeathed  his  gold  watch  and  chain  and  his  library  to  his 
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sister,  Virginia  M.  Chureliman.  And  by  the  7th  clause  he  also 
gave  to  his  sister,  Virginia  M.  Churchman,  ^4000,  absohitely; 
and  by  the  same  clause  he  gives  to  his  sister,  Fannie  Cosby 
Geiger,  and  his  brother,  John  S.  Churchman,  each  one  dollar. 

By  each  of  the  4th,  5th  and  6th  clauses  of  the  will,  a  specMiie 
legacy  is  given  to  the  appellant  corporation;  and  by  the  8th 
clause,  it  is  made  residuary  legatee.  The  4th  clause  reads ; 
"Four  thousand  dollars  of  my  remaining  estate  shall  go  into 
the  hands  of  a  guardian  or  trustee,  as  may  at  the  time  be  deemed 
best  by  the  court,  for  my  niece,  Alice  Clark  Churchman,  daugh- 
ter of  Dr.  V.  T.  Churchman,  dec'd,  to  be  invested  in  some  safe^ 
permanent  interest-bearing  fund,  so  that  the  semi-annual  or  an- 
nual dividends  arising  therefrom  shall  go  to  the  support  and  ed- 
ucation of  the  said  Alice  Clark  Churchman,  until  she  is  twenty- 
one  years  old,  when  this  same  fund,  if  not  already  in  the  hands 
of  a  trustee,  shall  then  go  into  the  hands  of  a  trustee,  to  be 
invested  as  before,  in  some  safe,  permanent  interest-bearing 
fund,  that  she,  Alice,  may  receive  for  her  sole  and  separate  use, 
notwithstanding  any  marriage  she  may  contract,  the  interest- 
bearing  dividend  that  may  accrue  semi-annually  or  annually  on 
the  ftmd  for  her  benefit  as  long  as  she  may  live.  In  no  case, 
however,  shall  the  principal  sum  of  four  thousand  dollars  be 
diminished.  The  guardian  and  the  trustee  shall  give  ample 
security,  under  the  direction  of  the  court,  for  the  amount  in- 
trusted. At  the  death  of  the  said  Aliee  Clark  Churchman, 
whenever  that  may  be,  the  principal  sum  of  four  thousand  dol- 
lars, and  any  unexpended  interest,  shall  be  paid  to  The  Prot- 
estant Episcopal  Education  Society  of  Virginia,  said  betpiest  to 
be  used  exclusively  for  educating  i>oor  young  men  for  the  Epis- 
copal ministry,  upon  the  basis  of  evangelical  prineiiiles  as  now 
established." 

By  the  5th  and  6th  clauses,  1^8000  is  directed  to  be  set  apart 
for  the  support  and  education  of  eaeh  of  two  nephews  of  the 
testiitor,  until  they  are  respectively  Iwenty-one  years  old,  or 
shall  die,  when  the  said  sums  shall  go  at  once  into  the  hands  of 
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*'The  Protoatant  Episcopal  Education  Society  in  Virginia/' to  be 
used  under  precisely  the  same  restrictions  and  for  the  same  pur- 
poses mentioned  in  the  4th  cUiuse,  ample  security  being  required 
of  the  trustee  and  guardian  in  each  case. 

The  testator  accurately  describes  the  legatee  corporation  in 
the  5th  and  6th  causes  of  his  will,  whilst,  in  the  4th  and  8th 
clauses,  there  is  a  slight  misdescription,  it  being  in  the  latter, 
*'  The  Protestant  Episcopal  Education«if  Society  of  Virginia," 
when  in  the  former  it  is  accurately  described  as  *'  The  Protestant 
Episcopal  Education  Society  in  Virginia.*'  But  this  is  wholly 
immaterial  when  we  look  to  the  8th  clause,  where  the  residuum 
is  criven  to  the  same  society,  ''to  be  used  under  the  same  in- 
structions,  and  for  precisely  the  same  purposes,  as  the  precediiig 
beqaesh  fo  the  mnie  soricff//'  And  for  still  greater  certainty  the 
testator  adds:  "To  more  fully  identify,  beyond  mistake,  the 
society  I  mean,  I  state  that  it  is  the  same  for  Avhich  Bishop 
Whittle,  of  Virginia,  is  now  and  has  been  for  years  collecting 
in  his  usual  visitations." 

The  only  question  to  be  determined  by  this  court  is,  whether 
the  bequests  to  this  corporation  are  valid.  The  circuit  court  of 
Augusta  county,  by  its  decree,  held  them  to  be  null  and  void. 
The  decree  rests  vpoi)  ttro  gnnouUt,  neither  of  which  can  be  main- 
tained upon  principles  api»licable  to  the  case. 

The  first  proposition  announced  in  the  decree  is,  that  the  be- 
quests to  the  corporation  were  not  absolute  *'  for  its  own  use  as 
a  corporate  body."  2d.  That  ''the  same  were  given  to  said 
corporation  in  trust  to  be  exclusively  used  for  the  purpose  in 
the  will  named,  that  the  uses  and  trusts  declared  by  said  testa- 
tor are  null  and  void,  because  said  trusts  are  religious  in  their 
character,  and  too  vague  and  indefinite  to  be  upheld  under  the 
law  of  this  state  or  to  be  administered  by  a  court  of  chancery, 
even  if  said  trusts  were  merely  educational,  as  contemplated  by* 
§  2,  eh.  77,  Code  of  Virginia,  1873."  These  propositions  will 
be  examined  in  the  order  stated.  The  first  proposition,  that 
the  bequests  to  this  corporation  are  not  absolute,  thougli  it  does 
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not  in  terms  so  state,  necessarily  imports,  and  correctly  too,  that 
if  absolute  the  gift  would  be  valid;  but  assumes  the  further 
proposition  that  a  corporation,  as  such,  is  incapable  of  taking 
and  holding  property  by  devise  or  bequest  upon  the  trusts  and 
for  the  uses  indicated  by  the  testator.  Upon  principle  and 
authority  the  proposition  is  wholly  untenable. 

Formerly  the  law  was  that  corporations  could  not  be  seized 
of  lands  and  other  property  to  the  use  of  another,  and  could 
not  be  trustees.  The  reason  for  the  rule  was  found  to  be  too 
artificial  for  the  substantial  demands  of  society,  and  has  long 
since  been  rejected  as  insufficient;  and  now  the  well-established 
doctrine  is  that  corporations  of  every  description  may  take  and 
hold  estates,  as  trustees,  for  purposes  not  foreign  to  the  objects 
of  their  creation  and  existence;  and  they  may  be  compelled  by 
courts  of  equity  to  carry  the  trusts  into  execution.  Perrj'  on 
Trusts,  §  42,  and  numerous  authorities  there  cited. 

As  a  proper  qualification  to  the  general  rule  above  stated^ 
Mr.  Perry  calls  attention  to  the  frfct  that  corporations  are  the 
creatures  of  the  law,  and  that  as  a  general  rule  they  cannot  ex- 
ercise powers  not  given  to  them  by  their  charters.  And  he 
says:  "For  this  reason  they  cannot  act  as  trustees  in  a  matter 
in  which  they  have  no  interest,  or  in  a  matter  that  is  inconsis- 
tent with,  or  repugnant  to,  the  purposes  for  which  they  were 
created.  Nor  can  they  act  as  trustees  if  they  are  forbidden  ta 
take  and  hold  lands,  as  by  the  statutes  of  mortmain,  nor  if  they 
are  not  empowered  to  take  the  property.  But  if  tlie  trusts  are 
within  the  general  scope  of  the  purposes  of  the  institution  of 
the  corporation,  or  if  they  are  collateral  to  its  general  purposes, 
but  germain  to  them,  as  if  the  trusts  relate  to  matters  which 
will  promote  and  aid  the  general  purposes  of  the  corporation,, 
it  may  take  and  hold,  and  be  compelled  to  execute  them,  if  it 
accepts  them."  lb.  §  43;  and  Vidal  v.  Girard,  2  How.  188-190, 
and  authorities  there  cited. 

It  might  well  be  held,  in  this  case,  that  the  bequests  are  ta 
the  corporation  for  corporate  purposes^  and  that  the  corporation,. 


Digitized  by 


Google 


p.  Episcopal  E.  Society  i\  Churchman's  Eeps.        759 
Opinion. 

in  respect  thereto,  is  a  trustee  only  in  the  general  sense  that 
every  corporation  is  a  trustee  of  the  powers  and  franchises  wdth 
which  it  is  invested  for  the  purposes  of  its  incorporation.  In 
effect  there  is  unquestionably  a  trust  here,  though  not  expressly 
declared  in  terms.  It  is  immaterial  whether  it  is  so  declared 
or  not  if,  as  here,  in  the  nature  of  things  a  trust  is  created;  nor 
is  it  material  whether  the  trust  is  to  be  executed  by  the  corpo- 
ration in  virtue  of  its  corporate  authority,  or  by  it  as  expressly 
constituted  trustee  for  the  purpose,  if  the  trust  is  within  the 
scope  of  the  purpose  for  which  the  corporation  was  created  and 
for  which  it  exists.  In  either  case  the  purpose  of  the  trust  is 
obligator}^,  and  its  execution  will  be  enforced  if  necessary. 
The  case,  then,  may  be  treated  in  the  light  of  an  express  trust, 
and,  as  such,  falling  either  in  the  scope  of  the  authority  vested 
in  the  legatee  corporation  by  its  charter. 

We  must  keep  in  view  the  rule,  too  well  established  to  be 
questioned,  that  a  devise  or  bequest  to  a  corporation  in  trust,  if 
otherwise  valid,  is  not  for*  that  reason  void.  Tested  by  these 
principles,  why  may  not  this  corporation  take  the  bequests  to  it 
in  trust,  and  execute  tlie  use  prescribed  by  the  testator?  We 
know  of  no  reason  why  it  may  not. 

The  law  which  must  control  this  case  is  found  in  sections  2 
to  10,  chapter  77,  Code  1873,  especially  in  said  second  section, 
which  is  in  these  words:  "Every  gift,  grant,  devise  or  bequest 
which,  since  the  second  day  of  April,  in  the  year  one  thousand, 
eight  hundred  and  thirty-nine,  has  been,  or  at  any  time  hereaf- 
ter shall  be  made  for  literary  purposes  or  for  the  education  of 
white  persons  within  this  state  (other  than  for  the  use  of  a  the- 
ological seminary),  and  every  gift,  grant,  devise  or  bequest 
which,  since  the  tenth  of  April,  in  the  year  one  thousand,  eight 
hundred  and  sixty-five,  has  been,  or  at  any  time  hereafter  shall 
be,  made  for  literary  purposes  or  for  the  education  of  colored 
persons  in  this  state  (other  than  for  the  use  of  a  theological 
seminary),  whether  made  in  either  case  to  a  body  corporate  or 
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unincorporated,  or  to  a  natural  person,  shall  be  as  valid  as  if 
made  to  or  for  the  benefit  of  a  certain  natural  person,''  &c. 
The  provision  in  respect  to  colored  persons  was  incorporated 
into  the  law,  as  found  in  the  Code  of  1873,  by  virtue  of  an  act 
passed  March,  1873  (see  Acts  72-3,  ch.  265,  p.  243). 

The  law  on  the  subject  found  in  the  Code  of  1873,  is  the 
embodiment  of  two  acts — one  passed  on  the  2d  day  of  April, 
1839  (see  Acts  1839,  ch.  12.  p.  1);  and  another  act  passed  on 
the  10th  day  of  March,  1841  (Acts  1840-41,  ch.  26,  p.  52).  At 
the  revision  of  the  laws  in  1849,  these  two  acts,  without  any 
material  change,  were  revised  and  combined,  and  made  to  con- 
stitute chapter  80  of  the  Code  of  1849,  and  now  found  in  chap- 
ter 77  of  the  Code  of  1873. 

Such  being  the  law  in  force  on  the  8th  day  of  January,  1875, 
this  society  was  incorporated  by  the  name  of  "  The  Trustees  of 
the  Protestant  Episcopal  *  Education  Society  in  Virginia."  It 
is  in  proof  that  the  trustees  (the  corporators)  were  two  bishops, 
twelve  clergymen  and  ten  laymen  of  the  Protestant  Ei)iscopal 
Church  in  the  Diocese  of  Virginia.  These  were  constituted,  by 
their  charter,  a  body  politic  and  corporate  by  the  name  and 
style  of  ''The  Protestant  Episcopal  Education  Society  in  Vir- 
ginia," with  perpetual  succession  and  a  common  seal;  with  ca- 
pacity to  sue  and  be  sued,  plead  and  be  impleaded;  and  with 
power  to  receive,  hold  and  purchase,  to  them  and  their  succes- 
sors forever,  lands  and  tenements,  money  and  other  chattels, 
and  dispose  of  and  manage  the  same.  The  declared  object  of 
the  society  (§  2  of  charter)  is  "the  education,  or  aiding  in  the 
education  of  such  young  men,  as  in  the  judgment  of  the  said 
trustees  or  their  successors,  or  of  any  executive  committee  duly 
appointed  by  them,  shall  seem  best."  Xot  only  is  it  a  corpora- 
tion made  legally  capable  of  taking  and  using  property  and 
money  for  educational  purposes,  but  the  power  of  selection 
and  ai)pointment  is  conferred;  poor  young  men  are  to  be  the 
recipients,  and  they  to  be  selected  in  the  way  pointed  out  in 
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the  charter.  The  bequests  in  (juestion  are  in  terms  for  the  ed- 
ucation of  poor  young  men.  So  far,  this  certainly  falls  within 
the  scope  of  the  purpose  of  the  corporation — the  sole  purpose 
for  which  it  was  created — education  w^ithout  restriction  or  limi- 
tation as  to  any  particular  kind.  This  is  incontrovertibly  so, 
unless  it  can  be  shown  that  a  poor  young  man  pursuing  a 
course  of  theological  instruction  is  not  being  educated.  Surely 
no  intelligent  person  will  assert  a  proposition  so  paljmbly 
absurd. 

Thus,  as  the  corporation  was  created  solely  for  educational 
puri>oses,  and  the  donation  is  for  the  same  ])urpose,  and  clearly 
within  the  corporate  purpose  of  tlie  society,  in  no  way  contra- 
vening any  right  or  duty  of  the  society,  there  can  be  no  reason 
why  it  may  not  take  and  hold,  as  expressly  constituted  trustee 
for  the  purpose,  the  becpiests  of  the  testator,  and  apply  them  to 
the  use  specified,  unless  in  other  respects  the  be(|uests  are  in- 
valid. 

It  is  a  gift  to  charitable  uses,  not  in  contravention  of  any  sta- 
tute, or  of  public  policy.  The  sum  given  is  certain ;  the  corpo- 
ration to  take  is  thoroughly  identified,  and  the  use,  falling  within 
the  purpose  of  the  creation  of  the  corporation,  is  distinctly  de- 
fined. The  right  of  appointment  or  selection  still  resides  with 
the  corporation.  The  direction  by  the  testator  as  to  how  his 
gift  is  to  be  applied,  in  no  manner  interferes  with  or  runs  coun- 
ter to  the  chartered  right  of  the  corporation  to  select  the  bene- 
ficiaries. The  familiar  rule  is,  that  courts  of  equity  treat  that 
a^  certain  which  is  capable  of  being  rendered  certain.  It  is  ob- 
vious that  there  is  ho  difficulty  in  the  way  in  this  respect.  The 
corporation  is  not  only  willing,  but  stands  here  imploring  a  court 
of  ecpiity  to  protect  it  in  its  right  to  take,  and  hold  to  the  use 
specified.  The  corporation  has  the  legal  capacity  to  take  the 
bequests  as  given,  and  its  right  to  do  so  must  be  upheld  and  en- 
forceil.     This  it  is  entirely  competent  for  a  court  of  equity  to  do. 

2d.  We  come  now  to  the  second  proposition  announced  in  the 
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decree  of  the  circuit  court,  to-\vit :  That  the  bequests  are  given 
to  said  corporation  in  trust ^  to  be  exclusively  used  for  the  pur- 
poses in  the  will  named — that  the  uses  and  trusts  declared  by 
the  testator  are  null  and  void,  because  said  trusts  are  religious 
in  their  character,  and  too  vague  and  indefinite  to  be  upheld 
under  the  law  of  this  state,  or  to  be  administered  by  a  court  of 
chancery,  even  if  said  trusts  were  merely  educational,  as  con- 
templated by  section  2,  cfe.  77,  Code  1873.  The  consideration 
of  this  proposition  necessarily  involves  the  doctrine  of  Charit- 
able Uses  or  Trusts. 

Many  definitions  or  attempted  definitions  are  found  in  the 
books,  only  a  few  of  which  will  be  given  here. 

In  Jarkson  v.  Philips,  14  Allen,  156,  it  was  said,  '*  A  charity, 
in  a  legal  sense,  may  be  more  accurately  described  as  a  gift  to 
be  applied,  consistently  with  existing  laws,  for  the  benefit  of  an 
indefinite  number  of  persons,  either  by  bringing  their  hearts 
under  the  influence  of  education  or  religion,  by  relieving  their 
bodies  from  disease,  suflfering  or  constraint,  by  assisting  them 
to  establish  themselves  for  life,  or  by  erecting  or  maintaining 
public  buildings  or  works,  or  otherwise  lessening  the  burdens 
of  government.  It  is  immaterial  whether  the  puri)ose  is  called 
charitable  in  the  gift  itself,  if  it  is  so  described  as  to  show  that 
it  is  charitable." 

In  OiM  V.  Washington  Hospital,  95  U.  S.  311,  Mr.  Justice 
Swayne  said:  "A  charitable  use,  when  neither  law  nor  public 
policy  forbids,  may  be  applied  to  almost  anything  that  tends  to 
promote  the  well-doing  or  well-being  of  social  man." 

In  Rffssell  V.  Allen,  107  U.  S.  167,  Mr.  Justice  Gray  said: 
*'  They  (charities)  may,  and  indeed  must,  be  for  the  benefit  of 
an  indefinite  number  of  persons;  for  if  all  the  beneficiaries  are 
personally  designated,  the  trust  lacks  the  essential  element  of 
indefiniteness,  which  is  one  characteristic  of  a  legal  charity." 

In  Old  South  Soc.  v.  Crocker,  119  Mass.  23,  it  is  said:  "To 
give  it  (a  gift)  the  character  of  a  public  charity,  there  must  ap- 


Digitized  by 


Google 


p.  Episcopal  E.  Society  i\  Churchman's  Reps.        763 

Opinion. 

pear  to  be  some  benefit  to  be  conferred  upon,  or  duty  to  be  per- 
formed towards  either  the  public  at  large  or  some  part  thereof, 
or  any  indefinite  class  of  persons." 

In  Fontain  v.  Bcweml^  17  IIow.  384,  Mr.  Justice  McLean  says: 
"In  the  books,  it  is  said,  the  thing  given  becomes  a  charity 
when  the  uncertainty  of  the  recipients  begins.  This  is  beauti- 
fully illustrated  in  the  Jewish  law,  which  required  the  sheaf  to 
be  left  in  the  field  for  the  needy  and  passing  stranger." 

In  Peii^y  on  Trusts^  §  701,  referring  to  the  fact  that  the  English 
statute,  43  Elizabeth,  makes  no  reference  to  religious  uses  ex- 
cept the  ''repair  of  churches,"  it  is  said:  "But  in  a  Christian 
community  of  w^hatever  variety  of  faith  and  form  of  worship, 
there  would  be  little  need  of  a  Statute  to  declare  gifts  for  re- 
ligious uses  to  be  charitable.  Therefore,  both  before  and  since 
the  statute,  gifts  for  the  advancement,  spread  and  teaching  of 
Christianity,  or  for  the  convenience  and  support  of  worship,  or 
of  the  ministrv,  have  been  held  charitable." 

From  the  definitions  and  descriptions  of  "charities"  found 
in  the  text-books,  and  the  illustrations  furnished  by  decided 
cases,  there  is  no  reasonable  ground  to  doubt  that  the  bequests 
to  this  corporation,  even  if  given  for  purposes  not  embraced  by 
its  charter,  if  not  repugnant  thereto,  are  in  a  legal  sense  chari- 
table trusts.  See  Vkhil  v.  Girard^  2  Howard,  127,  and  authori- 
ties cited. 

In  the  first  branch  of  the  second  proposition  contained  in 
the  decree  of  the  circuit  court,  it  is  declared  that  the  bequests 
in  this  case  are  null  and  void,  because  religious  in  their  charac- 
ter. Can  this  be  considered  a  valid  objection  in  Virginia? 
Clearly  not,  unless,  as  would  seem  to  be  implied  in  the  objec- 
tion, it  be  true  that  religion  and  religious  education  are  under 
the  ban  of  government  in  Virginia.  No  decision  of  the  court 
of  last  resort  in  this  state  has  gone  to  the  unreasonable  extent 
of  holding  that  a  charity  for  religious  uses  is,  for  that  reason, 
void.  Even  GalUgo  v.  Attorney- General^  3  Leigh,  450,  (pres- 
ently to  be  examined)  stops  far  short  of  deciding  any  such 
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proposition.  An  examination  of  all  the  A^irginia  cases  will 
show  that  whenever  a  charitable  trust,  though  for  religious 
uses,  has  been  declared  to  be  void,  it  has  been,  not  because  '*  re- 
ligious in  its  character,"  but  because,  and  only  because  too  m- 
definite  to  be  exeeuted  by  the  courts.  We  have  seen  that  in  the  2d 
section  of  chapter  77,  Code  1873,  the  only  exception  is  *' for 
the  use  of  a  theological  seminary."  In  the  acts,  as  they  stoo<l 
prior  to  the  revision  of  1849,  this  exception  was  in  the  form  of 
a  proviso.  In  the  revision  of  1849,  the  acts  of  1839  and  1841 
were  revised  and  combined,  and  together,  as  before  stated,  con- 
stituted chapter  80  of  the  Code  of  1849,  the  proviso  being  then 
put  in  parenthesis,  and  with  the  words  in  parenthesis,  "other 
than  for  the  use  of  a  theological  seminary,"  the  revisoi-s  re- 
ported the  additional  words, '*  or  purposes  of  religious  educa- 
tion." Report  of  Revisors,  421.  These  latter  words  the  legisla- 
ture deliberately  struck  out,  and  in  doing  so,  in  etfect,  declared 
that  religious  education  should  not  be  embraced  in  the  except- 
tion,  and  should  not  be  excluded  from  the  general  provision  of 
tlie  law  u\  favor  of  education.  See  Jiobertson  v.  Cloptoft,  Juihje^ 
etc.,  July  number,  1881,  of  the  Virginia  Law  Journal.  In  that 
case  Staples,  J.,  said:  "When  the  framers  of  that  instrument 
[the  constitution]  deliberately  omitted  the  dis(pialitying  clause 
aftecting  the  commonwealth's  attorney,  without  substituting 
others  in  their  i)lace,  we  must  suppose  it  wtxs  intended  that  this 
disfjualification  shoidd  thereafter  ceaseJ'  See  also  other  authori- 
ties on  the  subject  referred  to  in  Burks  v.  Hinton,  77  Va.  35,  36 
and  37.  It  cannot  be  necessary  to  further  consider  this  objec- 
tion. It  is  opposed  to  the  letter  and  spirit  of  our  constitution, 
whicli  guarantees  protection  to  every  religious  faith  and  creed. 
There  is  something  in -the  objection  itself  more  suggestive  of 
the'insidious  workings  of  infidelity,  than  of  the  true  spirit  of 
christian  forbearance,  love  and  charity  enjoined  upon  all  bj'  our 
constitution. 

But  it  is  insisted  in  argument  that  the  bequests  of  Dr.  Church- 
man to  the  legatee  corporation,  "  to  be  used  exclusively  for  edu- 
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eating  poor  young  men  for  the  Episcopal  ministry,"  are  void  at 
common  law;  and  it  is  said  that  this  is  clearly  established  in 
Virginia,  upon  the  authority  of  GaUeijo  v.  Attorney- General^  3 
Leigh,  450:  Brooke  v.  ShackUtt,  13  Gratt.  301;  Seaburn  v.  Sea- 
burn^  15  Gratt,  423;  and  Baptist  Association  v.  Hfirt^  4  Wheat.  1. 
And  it  is  further  said  that  there  is  no  ground  upon  which  this 
case  can  be  brought  within  the  principles  laid  down  in  the  lead- 
ing case  of  I/u/les  v.  Sailor's  Snuif  Harbor^  3  Peters,  99,  followed 
in  Virginia  by  Literary  Fund  v.  Dawson^  10  Leigh,  147;  Mil- 
ler's Om\  2.")  Gratt.;  and  Stonestreet  v.  Doyle^  75  Va.  364; 
whereby  the  doctrine  was  held  that  a  charitable  bequest  to  a 
corporation  thereafter  to  be  created,  may  be  enforced  as  an  ex- 
ecutory devise. 

As  to  the  cases  last  named,  it  need  only  be  remarked,  that 
there  is  in  this  case  no  occasion  to  discuss  the  doctrine  in  re- 
spect to  executory  de\'isees  as  applied  in  these  cases,  or  in  any 
other  respect.  That  doctrine  can  have  no  application  here,  as 
in  this  case,  when  the  testator's  will  was  made,  and  when  he 
died,  the  legatee  corporation  was  in  existence  and  fully  equip- 
ped with  legal  capacity  to  take,  hold  and  use,  for  the  identical 
purpose  for  which  the  testator  made  the  bequests. 

Let  us,  however,  recur  to  the  proposition  contended  for,  that 
the  bequests  in  this  case  are  invalid,  upon  the  principles  of  the 
common  law. 

In  entering  upon  this  enquiry,  one  of  grave  public  import- 
ance, it  becomes  proper  to  review  the  doctrine  laid  down  in 
Gallef/o  V.  Attorney-General  This,  however,  will  be  done,  not 
because  it  is  essential  to  a  proper  determination  of  the  question 
here  involved,  but  because  that  case  is  confidently  relied  on  as 
governing  this  case,  and  because  the  public  interest  demands 
that  the  doctrine  laid  down  in  that  and  certain  later  eases,  the 
same  way,- should  be  delinitely  settled,  at  least  in  so  far  as  it  is 
afiected  by  legislation  subsequent  to  that  decision. 

Li  Virginia,  it  may  be  truly  said,  in  respect  to  tbe  doctrine 
laid  down  in  Galleyo  v.  Attorney-General^  not  exactly  what  is  un- 
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derstood  by  the  maxim,  ^^  communis  error  facit  jus ^^^  but  that,  for 
a  lottg  thne^  that  doctrine  has  been  the  only  foundation  in  this 
state  for  the  "common  error,"  in  respect  to  charitable  trusts. 
In  Brown's  Lesfal  Maxims,  at  page  124,  Lord  Dunmore,  C.  J., 
when  delivering  judgment  in  the  house  of  lords,  in  a  case  in- 
vohnng  some  very  important  legal  and  constitutional  doctrines, 
is  (quoted  as  saying,  "that  a  large  portion  of  that  legal  ophtion 
which  has  passed  c^firrent  for  law,  falls  within  the  description  of 
Maw  taken  for  granted:'  and  that,  when,  in  the  pursuit  of 
truth,  we  are  obliged  to  investigate  the  grounds  of  the  law,  it 
is  plain,  and  has  often  been  proved  by  recent  experience,  that 
the  mere  statement  aiid  re-statement  of  a  doctrine  *  *  *  eannot 
make  it  law,  unless  it  can  be  traced  to  some  competent  au- 
thority, and  if  it  be  irreconcilable  to  some  clear  legal  principle." 

That  the  doctrine  in  question  was  laid  down  in  Virginia  by 
competent  authority  no  one  will  deny:  but  it  is  a  doctrine  that 
did  not  have  its  judicial  birth  in  Virginia,  but  was  an  error 
copied  from  the  supreme  court  of  the  United  States,  in  which 
court  it  has  long  since  been  repudiated  as  palpable  error, 
though,  to  some  extent,  it  has  still  been  persisted  in  here. 

After  the  supposed  repeal,  in  1792,  of  the  statute  of  chari- 
tiible  uses  (43  Elizabeth),  the  question  arose  whether  such  trusts, 
as  a  class  distinct  from  ordinary  trusts,  any  longer  existed  in 
Virginia,  and  could  still  be  supported  on  the  peculiar  principles 
which  had  theretofore  been  applied  to  them.  The  question 
first  arose  in  the  case  of  the  Plnhidelphia  Bopt'tst  Assoeiatiuv  w 
ILirfs  exors,  4  Wheat.  1,  and  the  court  being  diN-ided  on  the 
question,  the  cav^e  was  certified  to  the  supreme  court  of  the 
United  States,  and  was  by  that  court,  in  1819,  decided  adversely 
to  the  trusts  declared  by  the  testator  in  that  case. 

The  points  distinctly  decided  in  Baptist  Association  v.  Hart, 
were:  1st.  That  the  association  not  being  incorporated  at  the 
testator's  decease,  could  not  take  the  trust  as  a  society.  2d. 
That  the  bequests  could  not  be  taken  by  the  individuals  who 
composed  the  society  at  the  death  of  the  testator;  and  3d.  That 
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there  were  no  persons  to  whom  this  legacy,  were  it  not  a  charity, 
could  be  decreed. 

True,  it  was  strongly  intimated  by  Chief  Justice  Marshall,  in 
his  opinion,  that  charitable  bequests,  where  no  legal  interest  is 
vested,  and  which  are  too  vague  to  be  claimed  by  those  for 
whom  the  beneticial  interest  was  intended,  cannot  be  established 
by  a  court  of  equity,  enforcing  the  prerogative  of  the  king,  as 
pareih^  patriae,  independently  of  the  statute  of  43  Elizabeth. 
But  this  doctrine  was  denied  by  Chancellor  Walworth  in  Potter 
v.  Chapin^  6  Paige,  649;  and  it  has  been  since  conclusively 
proved  by  an  overwhelming  array  of  authorities,  that  the  court 
of  chancery  exercised  jurisdiction  over  charities  anterior  to  the 
statute  of  Elizabeth,  and  upon  the  common  law\  See  Vidal  v. 
GirarcTis  ex'rs,  2  How.  196  (decided  in  1844),  and  numerous  au- 
thorities there  cited. 

The  question  next  came  up  in  Virginia,  in  1832,  in  the  case 
now  under  review,  of  Gallego  v.  AtCy-Gencml^  in  the  decision  of 
which  case  the  doctrine  laid  down  in  Baptist  Association  v.  Hart 
was  simply  adopted  and  followed.  Judge  (^arr,  who  seems  to 
have  delivered  the  opinion  of  the  court,  alter  a  very  brief  state- 
ment in  reference  to  the  question  of  charities  involved,  dis- 
missed the  subject  with  the  remark:  "I  certainly  shall  not  dis- 
cuss it;  for  I  find  this  completely  done  to  my  hand  by  Chief 
Justice  Marshall,  in  the  case  of  the  Baptist  Association  v.  Hart\s 
ex'rs.''  And  Judge  Carr,  by  way  of  conclusion,  added  that  the 
authorities  cited,  and  the  reasons  given  by  Chief  Justice  Mar- 
shall proved  conclusively  to  his  mind  "that  in  England  chari- 
table bequests,  where  no  legal  interest  is  vested,  and  which  are 
too  vague  to  be  claimed  by  those  for  whom  the  beneficial  inter- 
est was  intended,  cannot  be  established  by  a  court  of  etjuity, 
either  exercising  its  ordinary  jurisdiction,  or  enforcing  the  pre- 
rogative of  the  king  as  parens  patrice^  indepeiidently  of  the  stat- 
ute of  43  Elizabeth;  and  as  that  statute,  if  ever  in  force  here, 
was  repealed  in  1792,  I  conclude  that  charitable  bequests  stand 
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on  the  same  footing  with  us  as  all  others,  and  will  alike  be  sus- 
tained or  rejected." 

Such  was  the  real  decision  in  GaUego  v.  Attorney-Generaly  and 
such  the  reasons  therefor.  It  was,  a«  Judge  (^arr'«  language  ex- 
pressly shows,  but  the  adoption  of  the  \news  expressed  by  Chief 
Justice  Marshall  in  Baptist  Association  v.  Hart.  That  the  reas- 
oning of  Chief  Justice  Marshall  on  the  authorities  and  light*^ 
before  him  was  entitled  to  the  highest  respect  no  one  will  ques- 
tion; but  in  the  light  of  subsequent  and  thorough  examination, 
it  has  been  established  beyond  controversy  that  the  authorities 
relied  on  by  that  great  Judge  and  his  conclusions  drawn  there- 
from were  founded  in  error.  See  Vidtd  v.  Girard^  supra,,  and 
authorities  cited. 

After  Ga/lffjo  v.  Attoimeif- General ^  came  the  decisions  by  this 
court  of  Jannerf  v.  Latam\  4  Leigh,  327,  and  TJteraru  Faml  v. 
Dawson,  10  Leigh,  147,  which  were  the  same  way;  and  to  the 
same  effect  have  been  numerous  decisions  of  this  court,  not 
affected,  however,  by  the  legislation  subsequent  to  the  decision 
in  GaJlujo  v.  At fffrmg- General,  the  last  case  being  that  of  Ston&- 
street  v.  Dogle,  75  Va.  356. 

Perhaps  in  no  case  ever  before  the  supreme  court  of  the 
United  States  was  there  more  defith  of  research,  learning  and 
ability  disi)layed  than  in  the  celebrated  Girard  will  case.  And 
anv  impartial  mind,  after  a  careful  stiuly  of  the  great  argument 
of  Mr.  Binney  in  that  case,  sustained  as  it  is  throughout  not 
onlv  by  an  almost  measureless  wealth  of  research,  but  crowned 
with  unaiiswerable  logic,  will  not  only  be  convinced  of  the  Ikl- 
lacious  reasoning  through  which  the  conclusion  was  reached  in 
Baptist  Association  v.  Hart,  but  will  be  forced  to  rcrognize  the 
deep  philosophy  and  truth  by  which  the  error  in  that  case  was 
overturned  and  repudiated  by  the  opinion  of  Judge  Story  in 
Vidal  V.  (riranL 

It  is  not,  and  cannot  be  now  (claimed,  that  the  law  of  charita- 
ble trusts  was  not  settled  upon  the  true  principles  in  the  last- 
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named  ease,  principles  irreconcilable  with  the  erroneous  doctrine 
laid  down  in  GaUego  v.  Attorney- General^  and  subsequent  decis- 
ions by  this  court.  Upon  what,  then,  rests  the  peculiar  Virginia 
doctrine?  It  is  traceable  only  to  Gallego  v.  Attorney-General^ 
and  through  that  case  to  the  erroneous  decision  in  Baptist  Asso- 
ciation V.  Hart.  It  has  no  other  foundation,  and  has  been  per- 
sisted in  here  solely  upon  faith  in  what  was  said  in  that  case, 
and  long  after  the  repudiation  of  the  doctrine  by  the  court  in 
which  it  originated.  It  is  true  that,  since  the  decision  in  Vidal 
V.  Girard,  the  supreme  court  of  the  United  States  has,  in  cases 
arising  in  this  state,  according  to  its  course,  followed  what  was 
supposed  to  be  the  law  here.  The  rule  of  that  court,  in  this 
respect,  is  reasonable  and  just,  and  readily  understood,  especially 
when  the  state  policy  is  well  founded  in  fixed  legal  principles. 
But  when  the  only  foundation  for  such  course  by  tlie  supreme 
court  of  the  United  States  is  its  own  error,  long  since  repudi- 
ated by  that  court,  but  persisted  in  here,  it  is  difficult,  if  not 
impossible,  to  perceive  upon  what  principle  that  court  should, 
after  righting  itself,  still  follow  and  recognize  as  law  the  error 
imparted  to  us  by  that  tribunal. 

We  have  seen  that  Judge  Carr  in  Gallego  v.  Attorney- General, 
was  far  ft*om  being  certain  that  the  statute  of  Elizabeth  was 
ever  in  force  in  Virginia;  nor  did  he  assume  as  a  fact  that  it 
was,  and  was  repealed  in  1792.  But  Judge  Tucker  also  deliv- 
ered an  opinion  in  the  case,  and  a  very  elaborate  one,  which  is 
usually  referred  to  a«  the  leading  opinion  in  the  case.  He  goes 
much  further  than  Judge  Carr  had  gone,  and  discusses  the 
question  upon  two  grounds:  1st,  as  to  the  eftect  of  the  repeal 
of  the  statute  of  43  Elizabeth,  assuming  that  it  was  in  force 
here  and  was  repealed  in  1792;  and,  2d,  upon  the  ground  of 
public  policy. 

On  the  first  ground  Judge  Tucker  says:    ''Whether  that 

statute  ever  was  in  force  here,  has  been  made  a  question  in  the 

cause.     I  incline  to  think"  (mark  his  wohIh),  ''it  may  have 

been,  at  least  according  to  the  coiistruction  which  was  given  to 
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if  (evidently  referring  to  the  construction  given  in  BapU'.sf  As- 
socuitlon  V.  Hari)^  ''and  which  considered  it  not  as  merely  con- 
stituting a  commission  for  enquiring  into  breaches  of  charita- 
ble trusts,  but  as  greatly  enlarging,  if  not  as  oi)ening  an  en- 
tirely new  field  for  the  exercise  of  benevolence.  Though  local 
in  its  operations  in  some  respects,  it  was  general  in  its  operation 
in  others.  If  it  was  ever  in  force,  however,  it  was  repealed  in 
the  year  1792,  in  the  general  repeal  of  English  statutes."  So 
far,  fJudge  Tucker  agrees  with  what  was  said  by  Judge  Carr, 
except  that  Judge  Tucker  says,  that  while  tlie  statute  of  Eliza- 
beth was  local  in  its  operations  in  some  respects,  it  was  geheral 
in  its  operatio))  in  others,  but  fails  to  point  out  in  what  respects 
the  statute  was  general  at  its  operations.  In  our  opinion  the  sta- 
tute was  purely  local.  We  do  not  believe  it  capable  of  being 
otherwise  construed.  It  was  not  adapted  to  the  condition  of  a 
young  colony.  And  a  significant  circumstance  to  show  that  it 
was  never  in  force  here  is,  that  in  no  one  of  the  causes,  from  Bap- 
tist AssiH'iation  V.  Hart^  down  to  Stoncstrcet  v.  Dogic,  is  there  an 
intimation  that  the  remedial  machinery  provided  by  that  stat- 
ute was  ever  pronded  for  Virginia,  or  that  a  single  commission 
was  e\er  sued  out  of  chancery  as  provided  by  that  statute.  In 
so  long  a  period  there  would  have  been  some  case,  if  the  statute 
had  been  general  and  in  force  here. 

Judge  Tucker  proceeds  to  say:  ''That  repeal  was  no  rash  or 
unadvised  act.  By  an  act  of  the  session  of  1789,  ch.  9,  followed 
by  the  act  of  1790,  eh.  20,  a  commission  *  *  *  *  was  appointed 
whose  duty  it  was,  among  other  things,  'to  prepare  bills  upon 
the  subject  of  such  English  statutes,  if  any  there  were,  which 
were  suited  to  this  commonwealth,  and  had  not  been  enacted 
in  the  form  of  Virginia  laws.'  The  coinmittee  of  revisors  pro- 
ceeded to  the  discharge  of  the  duty  confided  to  it,  and  the  I'e- 
sult  was  the  act  of  1792,  by  which  all  English  statutes  then  in 
foree  were  declared  to  be  repealed,  the  legislature  reciting,  that 
at  that  session  it  had  specially  enacted  such  of  them  as  appeared 
worthy  of  adoption."     Obviously,  all  this  proves  nothing,  ex- 


Digitized  by 


Google 


p.  Episcopal  E.  Society  i\  Churchman's  Reps.        771 

Opinion 

cept  that  what  was  merely  an  inclination  to  the  opinion  that  the 
statute  may  have  been  in  force  here,  has,  in  a  brief  sentence  or 
two,  grown  into  the  conviction  that  it  was — and  was  repealed — 
and  that  this  repeal  was  no  rash  or  una<lvised  act. 

By  this  mode  of  reasoning,  that  able  judge,  to  whose  opinions, 
as  a  rule,  we  all  yield  the  most  cheerfiil  respect,  arrived  at  the 
conclusion,  not  warranted  by  his  i)remi8es,  that  the  statute  was 
in  force  here  and  was  repealed,  and  that  the  repeal  thereof 
^'must  be  looked  upon  as  an  advised  act  of  legislation,  and  in 
the  same  light  as  if  it  had  been  specially  repealed  by  its  title." 
And  he  goes  further  and  assumes,  that  *'  if  there  were  any  re- 
cognized charities  of  an  indefinite  character  at  common  law, 
the  broad  language  of  the  statute  of  Elizabeth  comprehended 
them,"  and  that  in  so  far  as  it  did  comprehend  them,  it  reduced 
only  to  the  form  of  a  statute  what  was  law  before  the  statute, 
and  that  our  legislature,  in  repealing  it,  mf/st  be  regarded  as 
hav-ing  repealed  not  its  mere  naked  words,  but  the  common  law 
principle  involved. 

Keeping  in  mind,  as  stated  by  Judge  Tucker,  that  it  was  a 
question  in  the  case  whether  the  statute  was  ever  in  force  here, 
and  that  Judge  Tucker,  himself,  merchj  inelin&l  to  the  opinion 
that  it  muji  hare  been^  the  enquiry  is  forced  upon  us,  by  what 
authority  the  conclusion  was  arrived  at,  not  only  that  the  stat- 
ute was  in  force  here,  and  was  repealed  in  1792,  but  that  the 
common  law  principle  involved  was  also  repealed? 

The  very  material  question,  looked  at  from  Judge  Tucker's 
standpoint,  can  best  be  determined,  not  by  the  commission  re- 
ferred to  by  him,  but  by  looking  back  and  enquiring  into  the 
circumstances  which  brought  about  the  legislation  relied  on  as 
having  repealed  the  statute  in  question. 

In  the  transition  from  colonial  dependence  to  the  position  of 
an  independent  State,  it  became  necessary  for  the  proper  ad- 
ministration of  justice  to  continue  in  force,  for  the  time  being, 
the  common  law  and  English  statutes  of  a  general  nature  so 
far  as  not  repugnant  to  our  new  institutions.     Hence,  the  gen- 
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eral  convention,  in  1776,  passed  an  ordinance  declaring  that 
the  common  law  and  English  statutes  of  a  general  character, 
not  so  repugnant,  and  not  merely  local  to  the  kingdom  of 
Great  Britain,  should  continue  in  force  until  altered  by  the 
general  assembly.  See  ordinance,  1  Rev.  Code,  ch.  38,  p.  135. 
Then,  when  this  state  of  things  had  lasted  for  a  number  of 
years,  came  the  commission  of  revisors  referred  to  by  Judge 
Tucker,  and  then  the  act  of  1792.  See  1  Rev.  Code,  ch.  40,  p. 
136.  The  act  of  1792,  after  reciting  in  full  said  provision  in 
the  ordinance  of  1776,  in  the  third  section  declares '' that  so- 
much  of  the  above  recited  ordinance  as  relates  to  any  statute 
or  act  of  parliament,  shall  be  and  is  hereby  repealed;  and  that 
no  such  statute  or  act  of  parliament  shall  have  any  force  or 
authority  wuthin  this  commonwealth."  Such  is  the  entire  re- 
pealing clause  in  the  act  of  1792.  It  is  simply  responsive  to 
the  ordinance  of  1776.  It,  in  the  most  general  way,  declares 
that  English  statutes  of  a  (jeneraJ  nature,  such  as  had  not  been 
adopted,  should  thereafter  be  without  authority  in  this  com- 
monwealth. Xo  reference  to  the  statute  of  Elizabeth  is  made; 
nor  is  there,  either  in  the  ordinance  of  1776  or  in  the  act  of 
1792,  even  the  remotest  intimation  that  it  was  intended  to  be 
embraced,  or  was  general  in  its  nature  and  could  be. 

But  there  is  another  vnew,  which  shows  that  Judge  Tucker 
was  mistaken  in  the  conclusion  at  which  he  arrived, — and  this, 
whether  the  statute  of  Elizabeth  was  ever  in  toree  here  or  not. 
The  act  of  1792  contains  a  saving  clause,  in  every  respect  as 
broad  and  comprehensive  as  the  repealing  clause  in  that  act. 
It  is  the  5th  section  thereof,  which  reads:  ** Saving,  moreover, 
to  this  commonwcaltb,and  to  all  and  every  person  and  pei^sons, 
bodies  politic  and  corporate,  and  each  and  every  of  them,  the 
right  and  benefit  of  all  and  every  writ  and  writs,  remedial  and 
judicial,  which  migbt  have  been  legally  obtained  from  or  sued 
out  of  any  court  or  jurisdiction  of  this  commonwealth,  or  the 
office  of  the  clerk  of  such  court  or  jurisdictioii,  before  the  eora- 
mencement  of  this  act,  in  like  maimer,  with  the  like  proceed- 
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iiigs  thereupon  to  be  had,  as  fully  and  amply,  to  all  intents, 
constructions  and  purposes,  as  if  this  act  had  never  been  made; 
anything  herein  contained  to  the  contrary,  or  seeming  to  the 
contrary,  notAvithstanding." 

Xow,  the  proceedings  authorized  by  the  statute  of  Elizabeth 
had  to  be  commenced  by  a  commission  to  be  sued  out  of  chan- 
cery. The  statute  itself  was  simply  remedial  and  ancillary  to 
the  ordinary  jurisdiction  theretofore  residing  in  chancery.  See 
Vfd((l  V.  Glrard,  The  commission  authorized  by  the  statute, 
and  to  be  sued  out  of  chancery,  was  necessarily,  therefore,  in 
the  nature  of  a  remedial  writ.  The  high  court  of  chancer}' 
was  established  in  Virginia  in  1777,  fifteen  years  prior  to  the 
repealing  act  of  1792;  and  if  the  statute  of  Elizabeth  was  ever 
in  force  here,  it  was  in  force  during  all  that  period,  and  the 
initiatory  process  of  conmiission  was,  for  all  that  time,  legally 
suable  out  from  the  high  court  of  chancery,  and,  therefore,  ne- 
cessarily embraced  in  said  saving  clause,  and  the  substantial 
benefits  of  the  statute,  if  any,  were  thus  preserved  to  the  peo- 
ple of  Virginia,  though  the  statute  in  this  view,  may  have  been 
in  other  respects  repealed.  Therefore,  in  any  view  of  the  sub- 
ject, it  is  manifest  that  the  conclusion  of  Judge  Tucker  in  re- 
gard to  the  statute  of  Elizabeth  is  necessarily  a  mistaken  one. 

But  it  is  wholly  immaterial  whether  the  statute  of  Elizabeth 
was  ever  in  force  here  or  not.  That  statute  created  no  new 
law;  it  only  created  a  new  and  ancillary  jurisdiction  by  com- 
mission to  issue  out  of  chancery,  to  enquire  whether  funds  de- 
voted to  charitable  purposes  had  been  misapplied.  Upon  this 
subject,  Mr.  Perry,  referring  to  the  importance  of  the  decision 
in  Vklal  v.  Girard^  justly  remarks,  that  ''  the  consequences  of 
this  final  determination  is  important  in  this  respect,  that  courts 
of  equity,  in  the  various  states  where  they  are  not  prohibited 
by  statute,  exercise  an  original  jurisdiction  in  equity  over  chari- 
ties, and  apply  to  them  the  rules  of  equity,  together  with  such 
other  rules,  applicable  to  charitable  uses,  as  courts  of  equity 
may  exercise,  under  the  constitution  and  laws  of  the  several 
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states;  and  the  courts  do  this  by  virtue  of  their  inherent  pow- 
ers, without  reference  to  the  question  whether  the  statute  has 
been  technically  adopted  in  their  states."     Perry  on  Trusts. 

This  presents  the  case  in  Virginia  precisely.  There  is  not, 
nor  was  there  ever  in  this  State,  any  statnte  forbid/Jlng  courts  of 
equity  to  exercise  jurisdiction  over  charitable  trusts;  it  belong- 
ing inherently  to  courts  of  equity  to  exercise  jurisdiction  in  all 
matters  of  trust  and  conlidence. 

In  the  next  place,  was  there  in  Mrginia,  in  1832,  when  Gal- 
lego  V.  Attorney- General  was  decided,  a  pronounced  public  policy 
hostile  to  charitable  trusts?  Such  is  the  real  question.  We 
have  nothing  to  do  with  the  disposition  of  the  church  to  ac- 
quire large  wealth  and  to  encroach  upon  the  ciAdl  affairs  of  gov- 
ernment, nor  with  the  rapacity  of  the  clergy  in  the  early  pe- 
riods of  the  church,  so  eloquently  portmyed  by  Judge  Tucker, 
and,  as  we  feel  constrained  to  say,  outside  of  and  beyond  the 
case  he  was  considering. 

In  his  opinion,  (3  Leigh,  478)  Judge  Tucker  says:  "Xo  man 
at  all  acquainted  with  the  course  of  legislation  in  Virginia  can 
doubt  for  a  moment  the  decided  hostility  of  the  legislative  power 
to  religious  incot^)orations,"  Xo  one  will  deny  the  truth  of 
Judge  Tucker's  remark,  as  applied  especially  to  the  early  days 
of  the  commonwealth,  and  to  acts  such  as  that  of  1784,  incor- 
porating the  Episcopal  church,  or  to  acts  creating  religious  es- 
tablishments in  the  sense  of  that  term  as  used  in  the  bill  of 
rights:  that  is  establishing  a  religion  by  law,  and  supported  by 
the  state.  But  no  such  question  was  involved  in  the  case 
Judge  Tucker  had  under  consideration,  nor  was  there  any  ques- 
tion touching  the  policy  of  the  state  in  respect  to  corponitions 
of  any  character,  whether  religious  or  not.  The  question  was 
in  respect  to  a  devise  and  bequest  by  Mr.  Gallego  to  the  Cath- 
olic congregation  in  the  city  of  Richmond. 

Judge  Tucker  further  said:  "Jealousy  of  the  possible  inter- 
ference of  religious  establishments  in  matters  of  government, 
if  they  were  permitted  to  accumulate  large  possessions,  as  the 
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church  has  been  prone  to  do  elsewhere,  is  doubtless  at  the  bot- 
tora  of  this  feeling"  of  hostility.  "Hence,"  he  says,  "the  pro- 
vision in  tlie  bill  of  rights;  hence  the  solemn  protest  of  the  act 
on  the  subject  of  religious  freedom ;  hence  the  repeal  of  the 
act  incorporating  the  Episcopal  church,  and  of  that  other 
act  which  invested  the  trustees  appointed  by  religious  societies 
wdth  power  to  manage  their  property;  hence  too,  in  part,  the 
law  for  the  sale  of  the  glebe  lands;  hence  the  tenacity  with 
which  applications  for  permission  to  take  property  in  a  corpo- 
rate character  (even  for  the  necessary  grounds  for  churches  and 
grave-yards)  have  been  refused." 

It  will  be  observed  at  a  glance  that  Judge  Tucker's  language 
and  every  act  of  legislation  referred  to  in  support  of  his  posi- 
tion, is  aimed  at  religious  corporations — religious  establish- 
ments, and  is  not  applicable  to  the  question  of  charities,  the 
only  question  involved  in  the  case  he  was  considering,  or  in  the 
branch  of  the  case  he  was  considering;  nor  is  there,  in  any  of 
the  legislation  referred  to  by  him,  even  an  intimation  of  hos- 
tiliiy  to  charity  or  to  charitable  uses. 

As  to  the  act  repealing  the  act  incorjiorating  the  Episcopal 
church,  and  the  act  authorizing  the  sale  of  the  glebe  lands, 
they  were  but  acts  deemed  essential  to  the  completion  of  the 
work  of  the  revolution.  Like  the  other  acte  referred  to,  there 
is  not  in  either  of  them  an  intimation  even  of  hostility  to  charit- 
able bequests  for  religious  or  other  uses.  Any  such  sentiment 
was  directly  opposed  to  the  personal  freedom  and  freedom  of 
conscience  which  those  very  acts  were  intended  to  assert,  up- 
hold and  perpetuate. 

One  of  the  grand  results  of  the  revolution  was  the  divorce  of 
church  and  state.  Our  people  were  justly  jealous  of  a  religion 
established  by  law.  They,  or  those  of  them  who  were  dissen- 
ters, had  for  over  one  hundred  years  paid  unwilling  tribute  to  a 
church  establishment.  They  regarded  the  act  incorporating  the 
Episcopal  church,  and  other  acts  of  a  kindred  nature,  as  having 
a  dangerous  tendency  towards  the   re-establishment  of  that 
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church  in  Virginia.  For  that  reason,  and  only  for  that  reason, 
they  were  denounced  as  "sinful  and  tyrannical,"  and  were  re- 
pealed. 

As  to  the  "solemn  protest"  in  the  act  for  tlie  establishment 
of  religious  freedom,  it  was  not  against  charity  or  the  right  of 
courts  of  equity  to  administer  charitable  trusts,  but  was  against 
the  "  impious  presumption  of  legislatoi's  and  rulers,  civil  as  well 
as  ecclesiastical,  who,  though  but  fallible  men,  assumed  do- 
minion over  the  faith  of  others,  and  compelled  them  to  contri- 
bute money  for  the  propagation  of  opinions  they  did  not  be- 
lieve." 

It  is  well  to  remember,  too,  that  the  act  for  religious  freedom 
holds  this  language:  "That  to  suffer  the  civil  magistrate  to  in- 
trude his  powers  into  the  field  of  opinion,  and  to  restrain  the 
profession  or  propagation  of  principles  on  supposition  of  their 
ill-tendency,  is  a  dangerous  fallacy,  which  at  once  destroys  all 
religious  liberty,  *****;  that  it  is  time  enough  for  the 
rightful  purposes  of  civil  government,  for  its  officers  to  inter- 
fere, when  principles  break  out  into  overt  acts  against  peace  and 
good  order." 

For  these  reasons,  after  ^  careful  survey  of  the  subject,  we 
feel  constrained  to  hold  that  the  doctrine  laid  down  by  Judge 
Tucker,  in  Gallego  v.  A tfornei/' General,  cannot  be  upheld  upon 
either  principle  or  authority.  In  fact,  we  feel  assured  that  our 
present  pronounced  liberal  policy  was  largely  induced  bj-  cer- 
tain expressions  in  that  case.  So  nmch  as  to  Gallego  v.  Attor- 
ney- General, 

But  whatever  may  have  been  the  real,  or  the  supposed  legis- 
lative policy  of  this  State  when  Gallego  v.  Attorney-General  was 
decided,  the  legislature  has  since,  in  clear  and  unmistakable 
terms,  marked  out,  as  applicable  to  cases  like  the  one  now 
under  consideration,  a  policy  di8tinc4;ly  opposed  to  the  doctrine 
laid  down  in  that  case,  as  commonly  understood  and  contended 
for.  The  policy  thus  set  on  foot,  and  now  the  controlling  law 
of  the  subject,  is  clearly  indicated  in  sections  2  to  10  of  chap. 
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77  of  the  Code  of  1873.  The  ftaid  second  section  is  broad  and 
comprehensive  in  its  terras.  It  makes  valid  every  transfer  of 
property,  real  and  personal  (other  than  for  the  use  of  a  theo- 
logical seminary),  which  has  been  made  since  the  2d  day  of 
April,  1839,  or  which  shall  hereafter  be  made,  by  gift,  grant, 
devise  or  bequest,  for  literary  purposes,  or  for  the  education  of 
persons  within  this  State;  and  it  is  declared  that  the  convey- 
ance, whether  made  ''to  a  body  corporate  or  lunncorporated^  or 
to  a  natural  person,  shall  be  as  valid  a^^  if  made  to  or  for  the 
benefit  of  a  eirtain  natural  person." 

Thus  a  very  wide  field  wan  opened  for  the  safe  and  unre- 
strained exercise  of  berxevolence  and  charity.  If  the  legislature 
had  in  terms  sj)ecified  gifts,  grants,  devises  and  beijuests  for 
charitabU  VJ<es,  its  ob\'ious  purpose  to  encourage  and  uphold 
charitable  donations,  for  literary  and  educational  purposes, 
would  scarcely  have  been  made  plainer.  And  thus  it  is,  that 
the  law  in  its  comprehensive  benignity,  without  regard  to 
color,  without  regard  to  sex,  age,  rank  or  condition  in  life, 
makes  this  humane  pro\'ision  in  aid  of  education— education 
without  qualification  or  restriction.  The  legislative  design 
doubtless  was,  and  the  eftect  is,  to  remove,  to  the  extent  named, 
the  perplexing  doubts  and  difliculties,  in  respect  to  charities, 
which  had  grown  out  of  the  decision  in  Gallego  v.  Attorney-Gen- 
eral^  and  to  leave  with  courts  of  equity,  in  the  exercise  of  their 
ordinary  powers,  the  duty  of  enforcing  such  donations  where  it 
can  possibly  be  done  consistently  with  established  rules,  or  of 
rejecting  them,  as  invalid,  if  plainly  in  contravention  of  any 
statute  or  rule  of  public  policy,  or  so  vague  and  indefinite  that, 
for  that  reason,  they  cannot  jwssibly  be  enforced. 

So  much  for  said  second  section.  The  legislative  design,  as 
above  indicated,  is  made  yet  plainer,  if  possible,  by  succeeding 
sections  in  the  same  chapter.  In  the  third  section,  speaking 
in  reference  to  the  provisions  of  the  second  section,  it  is  de- 
clared that  the  gift,  grant,  devise  or  bequest,  in  either  case, 
shall  be  taken  and  held  for  the  uses  prescribed  by  the  donor, 
Vol.  lxxx — 98 
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grantor  or  testator.  Here  we  have  the  uiuiualilied  statutory' 
recognition  of  the  doctrine  laid  down  in  ViJal  v.  Girard^  and 
other  authorities  referred  to,  that  cor[)oration8  may  take  and 
hold  as  trustees,  and  for  the  uses  provided  by  the  donor  or  tes- 
tator, especially  if  the  gift  and  the  use  prescribed  be  not  repug- 
nant to  the  purpose  for  which  the  corporation  was  created  and 
exists?. 

The  fourth  section  provides  that  the  attorney  for  the  com- 
monwealth, in  the  circuit  court  of  any  county  or  corporation, 
in  which  any  will,  by  which  such  bequests  are  made,  could  be 
offered  for  probate,  shall,  in  the  name  of  the  commonwealth, 
institute  all  necessary  proceedings  to  have  such  will  admitt-ed 
to  record.  In  this  we  have  the  evidence  of  the  friendly  solici- 
tude of  the  legislature  in  providing  the  necessary  appliances 
for  upholding  and  carrying  into  effect  every  charity  so  described 
as  to  be  capable  of  enforcement. 

By  tlie  5th  section  it  is  i)rovided,  that  when  any  such  gift, 
grant  or  will  is  recorded,  and  no  trustee  has  been  appointed,  or 
the  trustee  dies  or  reftises  to  act,  the  circuit  court  of  the  county 
or  corporation  in  whicli  the  trust  subject  or  any  part  thereof 
may  be,  may,  on  motion  of  the  attorney  for  the  commonwealth 
(whose  duty  it  nhall  be  to  make  such  motion),  ai^point  one  or 
more  trustees  to  carry  the  same  into  execution.  And  it  is  pro- 
\nded  that  the  trustees,  whether  appointed  by  such  instrument 
or  by  the  court,  may  sue  and  be  sued  in  the  same  manner  as  if 
they  were  trustees  for  the  benefit  of  a  certain  natural  person. 
And  for  enforcing  the  execution  of  such  trust  it  is  pro\'ided, 
that  a  suit  may  be  maintained  in  the  name  of  the  common- 
wealth, when  there  is  no  other  party  capable  of  prosecuting 
such  suit.  By  this  section  we  have,  first,  the  legislative  recog- 
nition of  the  familiar  doctrine  that  courts  of  equity  will  not 
permit  a  trust  to  fail  for  want  of  a  trustee;  and  second,  the  fact 
that  the  legislature  had  necessarily  and  prominently  in  view 
the  subjects  of  charitable  trusts,  and  foreseeing  that,  as  indefi- 
niteness  as  to  the  recipients  is  an  esnential  element  of  a  legal 
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charity,  there  would  not  be,  in  many  cases,  any  one  capable  of 
suing  until  the  recipients  were  selected,  made  it  the  duty  of  the 
commonwealth's  attorney  to  institute  necessary  proceedings,  in 
the  name  of  the  commonwealth,  for  enforcing  the  execution  of 
the  trust.  Thus  we  have  in  the  statute  itself  a  complete  an- 
swer to  the  objection,  made  in  argument,  that  there  is,  in  this 
case,  no  one  who  can  come  into  equity  for  the  enforcement  of 
the  trusts.  The  letjislature  wisely  foresaw  the  trouble  that 
might  arise,  and  with  jealous  care  provided  against  it;  and  by 
the  6th  section  provided  that  the  attorney  for  the  common- 
wealth should  be  paid  for  his  services  out  of  the  trust  subject 
Passing  over  the  7th,  8th  and  9th  sections,  which  have  no  di- 
rect bearing  on  the  subject,  we  come  to  the  10th  section,  which 
reads:  *'In  case  any  devise  or  beipiest,  authorized  by  the  2nd 
section  of  this  chapter,  shall  hereafter  be  made,  the  legislature, 
as  to  any  such,  reserves  the  right  at  any  time  to  suspend  or  re- 
peal the  authority  thereby  given.  But  if  in  any  case  it  shall 
do  so,  it  will  provide  that  the  subject  of  such  devise  or  bcipiest 
shall  vest  or  be  vested  in  such  person,  his  heirs,  executors  or 
administrators,  as  would  have  been  entitled  had  the  devise  or 
be(iuest  not  have  been  made.''  Thus,  fully  rounded,  we  have 
the  legislative  policy  of  this  state  upon  the  subject  of  charitable 
becjuests  for  literary  and  educational  purposes.  It  is  important 
to  keep  prominently  in  view  the  fact  that  the  prime  object  of 
the  legislature  was  to  give  authoritative  expression  to  the  valid- 
ity of  charitable  trusts.  Hence,  in  Hot/'s  cx'ors  v.  Rowzle^  25 
Gratt.  599,  Moncure,  P.,  commenting  on  the  acts  of  1839  and 
1841,  as  now  embodied  in  the  Code  of  1873,  says,  "the  only 
purpose  was,  and  only  eftect  is,  to  make  valid  a  certain  class  of 
indefinite  charities.''  Further  on  in  the  same  case,  the  same 
judge  says,  "the  purpose  of  the  acts  of  1839  and  1841  was  to 
make  valid  a  certain  class  of  donations  which  had  never  been 
valid  before."  For  reasons  already  stated  we  do  not  assent  to 
the  view  that  the  legislation  referred  to  was  actually  necessary 
to  make  valid  donations  to  charity  which  were  not  valid  before* 
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But,  being  of  opinion  that  such  donations  were  valid  at  com- 
mon law,  and  that  the  common-law  principle  involved  has  not 
been  repealed  in  Virginia,  we  regard  the  acts  in  (juestion,  so 
far  as  they  go,  as  simply  declaratory  of  the  common-law  prin- 
ciple which  had  been  denied  in  Gallego  v.  Attoiney-Gmei^ah  but 
subject  to  the  limitations  and  restrictions  imposed  by  statute. 
But  the  view  expressed  by  Judge  Moncure  is,  nevertheless,  the 
authoritative  declaration  of  this  court  that  the  object  of  the 
legislature  was  to  encourage  and  uphold  donations  for  chari- 
table purposes.  In  doing  this  the  legislature  has  eftectually  re- 
pudiated and  overturned  the  doctrine  laid  down  in  GaJkgo  v. 
Attoniey-General^  especially  in  the  opinion  of  Judge  Tucker. 
The  conclusion  reached  in  that  case  by  Judge  Carr  was,  that 
in  Virginia  charitable  trusts  stand  on  the  same  footing  with  or- 
dinary trusts,  and  must  alike  be  enforced  or  rejected;  that  is,  if 
definite  they  will  be  enforced;  otherwise,  not.  It  cannot  be 
supposed  that  Judge  Carr  was  unmindful  of  the  fact  that  a 
charitable  trust  is,  as  to  the  recipienti^,  necessarily  indefinite. 
So  when  he  speaks  of  indefinite  clutriiies  as  being  incapable  <^f 
execution  by  courts  of  equity,  he  ought  to  be  undei'stooil  as 
speaking  with  reference  to  charities  indefinite  upon  the  princi- 
ples of  the  common  law,  so  vague  and  uncei*tain  that  the  courts 
cannot  discover  the  real  intention  of  the  donor,  and,  therefore, 
cannot  execute  them.  AVe  think  Judge  Carr's  language  fairly 
open  to  such  a  construction,  and  in  this  view  there  can  be  no 
reasonable  objection  to  the  substantial  effect  of  his  conclusion: 
for  ob\nously  a  charitable  trust,  though  necessarily  indefinite  as 
to  the  recipients  until  they  are  duly  selected,  is  not  for  that 
reason  invalid,  and,  if  in  other  respects  certain,  is  valid,  and 
will  be  upheld  and  enforced  upon  preciselj'  the  same  principles 
applicable  to  the  most  ordinary  trusts. 

In  view  of  the  plain  statutory  provisions  before  referred  to, 
how  can  it  be  reasonably  contended  that  the  bequests  to  the  ap- 
pellant corporation  are  not  valid?  We  have  seen  that  they  can- 
not be  treated  as  void,  because,  as  assumed  in  the  decree,  they 


Digitized  by 


Google 


p.  Episcopal  E.  Society  v.  Churchman's  Reps.        781 
Opinion. 

are  not  to  the  corporation  absolutely,  but  upon  the  trust  and  for 
the  use  prescribed  by  the  testator.  We  have  also  seen  that  they 
are  not  invalid  because  religious  in  their  character.  And  upon 
this  point  it  may  be  added,  that  with  the  acts  of  1839  and  1841, 
in  full  force,  the  legislature,  on  the  28th  day  of  February,  1854 
(see  Acts  1853-4,  p.  65),  passed  an  act  incorporating  *'The  Pro- 
testant Episcopal  Theological  Seminary  and  High  School,  at 
Alexandria,  Va."  Afterwards,  on  the  23rd  day  of  January, 
1872,  this  act  was  amended.  (See  Acts  1871-2,  p.' 23.)  On  the 
8th  day  of  January,  1875  (Acts  1874-5,  p.  16),  the  legislature 
chartered  the  appellant  corporation  by  the  name  of  "The  Trus- 
tees of  the  Protestant  Episcopal  Education  Society  in  Virginia." 
The  corporate  name  of  this  society,  as  well  as  the  titles  of  all 
these  acts,  all  powerfully  attest  the  fact  that  the  object  of  each 
was  to  provide  for  education^  and  for  theological  education,  in  the 
interest  and  according  to  the  uses  of  the  Protestant  Episcopal 
Church  in  Virginia.  Can  it  be  doubted  that  the  legislature  knew 
what  it  was  doing?  Can  it  be  supposed  for  a  moment,  that  in 
deliberately  chartering  a  society  of  this  character,  the  legislature 
was  ignorant  of  the  fact  that  the  object  of  the  grant  wa8  the  edu- 
cation of  young  men  for  the  ministry  in  that  church?  Or  that 
the  legislature  or  the  courts  would  or  could  treat  such  educa- 
tion, the  very  object  of  the  society,  as  in  \dolation  of  its  char- 
tered right?     Surely  not. 

Under  the  same  general  law,  we  have  in  Prince  Edward 
county,  an  incorporated  theological  seminary.  Does  any  one 
suppose  that  in  that  case  the  charter  was  asked  for  or  was 
granted  with  any  other  view  than  the  education  and  training  of 
men  as  ministers,  according  to  the  peculiar  theological  system 
of  the  Presbyterian  church?  And  whether  taught  theology  at 
the  one  school  or  the  other,  how  can  it  be  said,  in  either  case, 
that  the  public  policy  has  been  violated  ? 

What  is  the  public  policy  as  to  any  given  subject  can  only  be 
determined  by  the  current  legislation  on  that  subject.  Hence, 
in  Mofs  ej-'ors  v.  Rowzk  ^  als.,  25  Gratt.  611,  Moncure,  P.,  de- 
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livering  the  opinion  of  the  court,  said:  "Xor  is  there  anything 
in  the  policy  of  our  law,  as  has  been  argued,  which  can  make 
such  a  becjuest  unlawful.  The  {»olicv  of  our  law  on  the  subject 
extends  no  further  than  the  law  itself  hius  extended.  The  law 
has  extended  only  to  this,  that  in  giving  effect  to  indefinite  char- 
ities for  literary  purposes  it  has  nmde  an  exception  of  a  theo- 
logical seminary,  and  that  is  the  only  extent  of  the  policy  of  the 
law."  And  Judge  Moncure  adds:  ''  The  law  has  let^  unaffected 
the  right  to  make  a  be(iuest  for  a  certain  and  definite  object, 
though  it  be  a  theological  seminary." 

In  this  case  we  have  no  concern  with  the  statutory  exception 
as  to  a  theological  seminary,  as  the  becpiests  here  are  not  to 
make  a  seminary.  Xow,  it  has  been  settled  by  this  court,  in  Hat/'s 
ex'ors  V.  liotrzie  <f»  als.,  25  Gratt.  599,  that  a  devise  or  bequest 
to  an  incorporated  theological  seminary,  whether  located  within 
or  out  of  this  state,  is  not  void  as  against  either  public  policy 
or  any  statute,  and  this  notwithstanding  the  broad  language  of 
the  exception  contained  in  the  statute.  Xow,  suppose  the  be- 
quests in  this  case  had  been  to  the  theological  seminary  at  Alex- 
andria, whose  business  it  is  to  educate  ministers  according  to 
the  Protestant  Episcopal  creed,  would  any  one  doubt  its  validity? 
We  think  not.  But  suppose  the  bequesti^  had  been  made  to 
that  institution  '*to  be  used  exclusively  for  educating  poor 
young  men  for  the  Episcopal  ministry,  upon  the  basis  of  evan- 
gelical principles,  as  now  established,"  and  the  authorities  of 
the  seminary  had  been  asked,  "can  you  Lake  and  hold  for  the 
use  prescribed ?"  The  unhesitating  answer  would  have  been, 
yes;  for  that  is  exactly  what  it  is  our  chartered  right  to  do,  what 
we  have  been  doing,  and  will  to  the  end  continue  to  do,  to  the 
exclusion  of  all  other  work.  The  law  makes  the  same  answer 
in  this  case.  The  appellant  corporation  is  chartered  for  the  ex- 
press pur[K)se  of  educating  young  men  for  that  ministry;  it  has 
been  and  is  still  engaged  in  that  work,  and  rightfully  so.  So 
far  from  this  being  in  contravention  of  public  policy,  it  has  the 
express  sanction  of  law. 
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In  any  view,  and  according  to  the  plain  letter  of  the  law,  the 
bequests  in  this  ease  are  in  every  respect  as  definitely  and 
clearly  stated  as  it  is  possible  to  describe  a  charity  for  such  a 
use.  This  being  so,  it  necessarily  follows  that  the  second  pro- 
position announced  in  the  decree,  that  these  bequests  are  null 
and  void  because  too  vague  and  indefinite  to  be  upheld  under 
the  law  of  this  Htate,  or  to  be  administered  by  a  court  of  equity, 
is  palpably  erroneous  and  must  be  rejected. 

In  arriving  at  our  conclusion,  we  have  not  been  unmindful 
of  the  great  public  importa,nce  of  the  question  we  have  been 
dealing  with.  At  the  same  time  we  have  kept  in  view  the  fact 
that  it  is  the  natural  right  of  every  man,  recognized  in  every 
country  where  an  enlightened  system  of  jurisprudence  prevails, 
a  right  guaranteed  by  our  constitution  and  laws,  to  ac(piire,  use 
and  enjoy  property,  with  the  right  to  dispose  thereof  according 
to  his  own  will  and  pleasure,  and  this  without  any  limitation 
except  that  a  man  shall  not  use  his  own  to  the  detriment  of 
others.  Keepiiig  in  view  at  the  same  time  our  duty  to  give 
effect  to  the  will  of  the  testator  if  possible,  and  seeing  (;learly 
that  under  the  law  we  can  do  so,  we  have  the  consoling  reflec- 
tion, that  in  performing  that  duty,  effect  is  given  to  a  noble  act 
of  christian  benevolence  and  charity. 

Being  of  opinion  that  the  becjuests  in  this  case  are  valid,  and 
that  the  decree  of  the  circuit  court  in  respect  thereto  is  erro- 
neous, the  same  must  be  reversed,  with  costs  to  the  appellant, 
and  the  cause  remanded  to  the  circuit  court  of  Augusta  countj- 
for  further  proceedings  to  be  had  therein,  in  conformity  with 
this  opinion. 

Lewis,  P.,  and  IIinton,  J.,  dissented. 

Decree  reversed. 
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HoBsoN  &  Als  v.  Whitlow  &  Als. 
September  24th,  1885. 

1.  Trusts — Possessors  of  trust  property — Liability.— TmsXs  are  enforced 

not  only  against  regularly  appointed  trustees,  but  also  against  all  per- 
sons who  come  into  possession  of  trust  property  with  notice  of  the 
trust. 

2.  Idem — Purchasers  with  notice— Liabilify. —Purchasers  or  grantees  of 

trust  property  with  notice  of  the  trust,  though  they  have  paid  the  en- 
tire consideration,  themselves  become  trustees,  and  liable  to  the  cestuis 
que  trust  for  the  fulfillment  of  the  trust. 

3.  \i>^y\— Grants  on  condition — Liability  of  grantees — Sub-grantees  ztnih 

notice, — Where  land  is  conveyed  to  A.  in  consideration  that  he  pay  a 
certain  debt,  and  A.  does  not  execute  the  deed,  but  accepts  it,  and 
takes  possession  and  holds  the  land,  A.  is  personally  liable  for  the 
debt,  and  the  land  in  his  hands  is  also  liable.  Vanmeter  v.  Vanmeters, 
3  Gratt.  142.  And  if  A.  convey  the  land  to  B.,  who  has  notice  of  the 
consideration,  B.  too,  is  personally  liable  for  the  debt,  and  the  land  in 
his  hands  is  also  liable. 

Argued  at  liiehiiioud  and  decided  at  Staunton. 

Appeal  from  decree  of  circuit  court  of  Campbell  county,  ren- 
dered 28th  October,  1882,  in  the  suit  of  John  II.  \VhitK>\v  and 
Samuel  S.  AVhitlow,  le.^atees  and  devisees  of  their  father,  W. 
W.  Whitlow,  deceased,  ayait^st  P].  M.  Ilobson  and  Susan,  his 
wife,  and  James  A\^.  Ilobson  and  Bettie  L.,  his  wife,  for 
$1049.32,  balance  due  on  the  bonds  executed  by  C.  C  Better- 
ton  for  the  ])urchase  money  of  a  tract  of  land  sold  under  a  de- 
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cree  of  said  circuit  court  in  the  cause  of  Maddox,  administra- 
tor, V.  Whitlow's  executor,  which  was  afterwards  conveyed  to 
J.  W.  Herndon  in  consideration  that  he  would  pay  the  said 
purchase  money,  and  which  was  subsequently  conveyed  to  the 
said  E.  M.  and  J.  W.  Hobson,  who  had  notice  of  the  said  stip- 
ulation. The  court  below  having  decreed  against  said  defend- 
ants, they  obtained  an  appeal  from  the  decree. 
Opinion  states  the  facts. 

Kirkpatrick  ^  Blackford^  for  the  appellants. 

E.  D.  Gallins  and  Kean  ^  Kean,  for  the  appellees. 

Fauntleroy,  J.,  delivered  the  opinion  of  the  court. 

On  the  7th  July,  1871,  E.  M.  Stratton  and  E.  A.  Murrell, 
commissioners  in  the  suit  of  Maddox,  administrator,  r.  Whit-  * 
low's  executor,  sold  a  tra(»t  of  land,  formerly  belonging  to  W. 
W.  Whitlow,  to  Mrs.  C.  C.  Bett43rton,  for  the  sum  of  $3276. 
She  made  the  cash  payment  of  $100,  and  executed  her  three 
bonds  for  $1058.66  each,  with  W.  J.  Betterton  and  J.  W.  Hob- 
son,  as  sureties. 

Mrs.  Betterton  died  before  any  of  the  said  purchase  money 
bonds  were  paid,  and  leaving  a  totally  insolvent  estate. 

On  the  3rd  day  of  July,  1880,  this  suit  was  instituted  by  John 
II.  Whitlow  and  Samuel  S.  Whitlow,  legatees  and  devisees  of 
their  father,  W.  W.  Whitlow,  deceased,  against  E.  M.  Ilobson 
and  Susan,  his  wife,  and  James  W.  Ilobson  and  Bettie  L.,  his 
wife,  for  $1049.32,  balance  due  on  the  aforesaid  purchase  mo- 
ney bonds,  as  of  Marcli  24th,  1880,  the  said  defendants  being 
liable  for  said  balance  by  reason  of  the  following  facts:  W.  J. 
Betterton  was  owner  of  four-fifths  interest  in  his  father's  estate, 
and  of  seventeen-twentieths  of  a  mill-property  located  in  Camp- 
bell county,  which,  by  consent  of  all  parties  in  interest,  was  sold 
Vol.  lxxx— 99 
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under  decree  of  the  circuit  court  of  Campbell  county,  in  1872, 
in  the  Huit  of  Betterton  i\  Ilobson,  for  distribution  among  the 
heirs  of  his  father.  J.  W.  Hobson  became  the  purchaser,  mak- 
ing H  cash  payment  of  $200,  and  executed  his  bonds,  in  one, 
two,  three  and  four  years,  for  the  residue  of  the  purchase  mo- 
ney, with  E.  M.  Ilobson  as  his  surety;  which  said  bonds  were 
never  paid,  the  said  estate  being  purchased  by  a  member  of  the 
family,  was,  apparently,  treated  by  the  family  as  if  there  had 
been  no  sale  for  division.  J.  W.  Hobson  and  E.  M.  Ilobson 
are  brothers;  they  each  married  sisters,  and  sisters  of  W.  J. 
Betterton  ;  so  that  the  kinship  of  the  family  is  very  close,  their 
interests  nearly  allied,  and  the  shifting  of  property  among  them- 
selves very  frequent,  as  shown  by  the  record. 

In  1876,  W.  J.  Betterton  conveyed  by  deed  all  his  aforesaid 
interest  in  his  father's  estate  and  mill-property,  along  with  all 
his  unsold  interest  in  the  Whitlow  lands  purchased  by  his  mo- 
ther, to  one  J.  W.  Herndon,  in  consideration  that  the  said  J. 
W.  Herndon,  amongst  other  things,  would  "pay  the  balance  of 
the  purchase  money  due  upon  the  Whitlow  tract  of  land,  and 
for  which  said  Betterton  is  liable,  as  surety;''  the  said  Herndon 
assuming  in  said  deed  the  said  indebtedness  of  said  Betterton, 
and  one  of  the  t^oiisiderations  moving  from  said  Herndon  in 
said  deed  being  the  assumption  by  him  of  the  debt  due  by  Bet- 
terton on  the  Whitlow  tract  of  land. 

In  1877,  W.  J.  Betterton  became  a  bankrupt,  and  in  his 
schedules  made  no  mention  of  or  reference  to  the  AVhitlow 
debt,  manifestly  because  the  payment  of  the  Whitlow  debt  had 
been  transferred  to  and  assumed  by  J.  W.  Herndon  as  aforesaid. 
In  March,  1878,  W.  J.  Betterton  was  duly  discharged  as  a  bank- 
rupt; and  on  the  3d  day  of  May,  1878,  he,  with  J.  W.  Better- 
ton,  repurchased  of  J.  W.  Herndon  all  the  said  interest  in  the 
Betterton  estate,  but  made  no  referejice  to  the  Whitlow  lands ; 
except  that  W.  J.  Betterton,  in  the  contract  of  purchase,  un- 
dertook to  release  Herndon  from  his  said  covenant  to  pay  the 
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Whitlow  debt,  which  had  attached  as  an  equitable  lien  to  the 
said  interest,  by  his  conveyance  to  Herndon  for  the  benefit  of 
the  Whitlows  before  his  act  and  passage  through  bankruptcy. 

On  the  2d  of  August,  1879,  W.  J.  Betterton,  J.  N".  Betterton 
and  E.  R.  Betterton  sold  and  conveyed  all  said  interest  in  the 
Betterton  estate,  along  with  E.  R.  Ketterton's  separate  interest, 
to  appellants,  Bettie  L.  Hobson  and  E.  M.  Hobson,  who  had 
notice  of,  and  were  ftilly  conversant  with,  the  said  stipulations 
and  covenants  contained  in  the  deed  from  W.  J.  Betterton  to 
J.  W.  Herndon,  expressly  charging  the  said  interests  conveyed 
to  J.  W.  Herndon  in  equity,  with  the  payment  of  the  Whitlow 
debt. 

Upon  the  hearing  of  the  cause,  the  circuit  court  pronounced 
its  decree  of  October  28th,  1882,  which  is  the  decree  appealed 
from,  declaring  that  "the  legal  effect  of  the  deed  of  the  28th 
November,  1876,  from  W.  J.  Betterton  to  J.  W.  Herndon, 
Jiled  as  exhibit  i^.,  whereby  the  consideration  mo\nng  to  the  said 
Herndon  in  the  subjects  conveyed,  as  should  be  necessary  for 
the  purchase,,  was  dedicated  for  the  payment  of  the  bonds  which 
said  W.  J.  Betterton  was  bound  for  in  the  suit  of  Maddox  cs. 
Whitlow,  was  to  create  an  equitable  lien  upon  the  subjects  and 
in  favor  of  the  beneficiaries  of  the  fund  represented  by  these^ 
bonds;  and,  therefore,  the  said  Herndon,  to  that  extent,  was  a 
trustee  of  the  said  subjects  for  their  benefit;  and  the  same  in 
his  hands,  and  in  the  hands  of  the  defendants,  E.  M.  Hobson 
and  B.  L.  Hobson,  claiming  under  him,  with  express  notice,  is 
liable  in  equity  to  be  subjected  to  the  satisfaction  of  the  said 
lien." 

In  this  opinion  of  the  circuit  court  we  ftilly  concur.  Those 
interests  passing  to  the  Bettertons,  and  from  them  to  the  Hob- 
sons,  all  having  notice  of  the  conditions  and  stipulations  of  the 
deed  from  Betterton  to  Herndon,  and  claiming  their  title  and 
interest  under  that  deed,  which  they  admit,  the  property  in 
their  hands  are  chargeable  with  the  equitable  lien  of  the  Whit- 
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low  debt,  exactly  and  to  the  same  extent  that  they  were  so 
chargeable  in  the  hands  of  the  first  grantee,  J.  W.  Herndon. 

The  appellants  were  acquainted  with  the  transaction  and 
stipulations  of  the  deed  between  W.  J.  Betterton  and  J.  W. 
Herndon,  and  claim  under  that  deed:  thev  are  affected  with  all 
the  equities  appearing  upon  it. 

Story's  Equity  Jurisprudence,  section  533,  says:  "if  we  ad- 
vert to  the  cases  on  the  subject,  we  shall  find  that  trusts  are  en- 
forced not  only  against  those  persons  who  are  rightfully  pos- 
sessed of  the  trust  property  as  trustees,  but  also,  all  persons 
who  come  into  possession  of  the  property  bound  by  the  trust, 
with  notice  of  the  trust/'  "A  purchaser,  or  grantee,  who  has 
notice  of  the  trust,  at  the  time  of  his  purchase,  becomes  him- 
self a  trustee,  notwithstanding  the  consideration  he  has  paid. 
The  veste'd  interest  of  a  cestui  que  (rust  cannot  be  impaired  or 
destroyed  by  the  voluntary  act  of  the  trustees."  4  John.  Ch. 
R  136;  Shepherd  v.  Melver,  3  John.  Ch.  R. 

The  case  at  bar  is  ruled  by  the  cases  decided  in  this  court,  of 
Vanmeter's  ex'or  v.  Vanmeters^  3  Gratt.  142,  and  WilUara  ^  Mary 
College  v.  PoxceJJ,  12  Gratt.  372. 

We  find  no  error  in  the  decree  complained  of,  and  the  same 
must  be  affirmed. 

Decree  affirmed. 
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Massie's  Adm'r  v.  Heiskell's  Trustee  &  als. 
September  24th,  1885. 

1.  Deeds — Construction-  Case  at  bar. — The  construction  of  the  deeds  of 

conveyance  from  H.  to  P.  and  from  P.  to  S.  and  P.,  passed  into  res  ju- 
dicata by  the  decision  of  this  court  in  this  cause  when  it  was  here  in 
1879.     Preston  and  Massie  v.  Heiskell's  trustee,  32  Gratt.  48. 

2.  ^\%iKYi'e.— Equitable  relief.— \t  is  one  of  the  original  grounds  of  equity 

jurisdiction  to  amend  an  instrument  made  under  a  mutual  mistake  of 
fact,  so  as  to  do  justice  to  all  concerned,  and  place  them  as  nearly  as 
practicable  in  statu  quo.  And  it  matters  not  whether  the  mistake  was 
as  to  the  factors,  the  mode,  or  the  result  of  the  calculation. 

3.  Idem — Equity  does  nothing  by  halves. — Where,  under  mutual  mistake  of 

fact,  vendor  grants  more  than  vendee  bargained  or  paid  for,  and  a 
court  of  equity  affords  relief  upon  vendor's  prayer,  by  allowing  him 
compensation  for  the  excess,  his  claim  for  such  compensation  is  not  a 
mere  personal  demand  against  vendee,  but  the  title  is  deemed  to  be 
still  in  vendor  as  to  such  excess  as  security  for  the  payment  of  said 
compensation,  although  the  deed,  as  executed,  reserved  no  lien  for  the 
purchase  money. 

4.  \\>^^— Purchasers  for  value  without  noticeSet- off s— Encumbrances — 

Warranty. — Vendee,  to  whom,  under  mutual  mistake  of  fact,  vendor 
has  conveyed  more  than  was  bargained  or  paid  for,  cannot  be  regarded, 
as  to  such  excess,  as  a  purchaser  for  value  without  notice.  But  against 
vendor's  claim  for  compensation  for  such  excess,  vendee  may  set  off 
any  counter-claim  he  may  have  for  money  expended  by  him  in  clear- 
ing the  property  of  encumbrances  existing  thereon  when  the  convey- 
ance was  made.  Vendee's  right  to  set  off  such  counter-claims,  is  not 
founded  on  the  idea  of  a  breach  of  warranty,  and  is  not  affected  by  the 
question  whether  the  warranty  of  the  vendor  was  general  or  special, 
but  rests  on  the  principle  that  *' A^  that  asks  equity  must  do  equity. '^ 
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5.  Statute  of  Limitations — JMistake,  &c, — Discovery. — Cases  of  fraud, 

trust  and  mistake,  are  not  within  the  statute  of  limitations.  Hunter  v. 
Spottswood,  I  Wash.  146.  At  all  events,  in  equity,  in  cases  of  mistake, 
as  in  cases  of  fraud,  the  statute  does  not  begin  to  run  until  the  discov- 
ery of  the  mistake.    Rowe  v.  Bentley,  29  Gratt.  760. 

6.  Mistake — Presnmption  of  payment, — Claim  for  purchase  money  for  ex- 

cess of  land  conveyed  under  mutual  mistake  of  fact,  is  unaffected  by 
any  lapse  of  time  short  of  the  period  sufficient  to  raise  the  presumption 
of  payment.  And  the  existence  of  deeds  conyeying  title  and  reserving 
no  lien,  cannot  reduce  the  period  of  limitation  to  five  years,  because 
the  averment  and  proof  of  the  mistake,  required  the  abrogation  of  the 
deed,  at  least  quoad  the  purchase  money  for  the  excess  over  what  was 
sold  and  paid  for. 

7.  Laches — Abandonment  of  rights. — It  is  well  settled  that  laches  cannot  be 

predicated  of  those  who  are  ignorant  of  their  rights.  Such  defence  is 
only  permitted  in  equity  to  defeat  an  acknowledged  right,  on  the 
ground  of  its  offering  evidence  that  the  right  has  been  abandoned. 
Nelson  v.  Carrington,  4  Munf.  332-43. 

Argued  at  Wytheville,  and  decided  at  Staunton. 

This  is  an  appeal  from  a  decree  of  the  circuit  court  of  AV^ash- 
ington  county,  rendered  on  the  25th  day  of  February,  1884,  in 
the  cause  of  D.  Trigg,  trustee  of  W.  K.  Heiskell,  against  W.  A. 
Stuart,  G.  W.  Palmer,  T.  L.  Preston,  Ilolston  Salt  and  Plaster 
Company  and  X.  H.  Maseie;  and  the  cross-cause  of  X.  H. 
Massie  and  T.  L.  Preston  against  Trigg,  Stuart  &  Palmer,  and 
said  company. 

This  cause  is  a  sequel  to  the  cause  of  J^eston  and  Massie  v. 
Ilolston  Salt  and  Plaster  Company,  32  Gratt.  48,  where  its  history 
is  ftilly  detailed.  Only  such  outline  will  be  here  set  forth  as  is 
essential  to  comprehend  the  points  decided. 

By  deed  of  November,  1858,  Heiskell  conveyed  to  Preston 
all  his  right,  title  and  interests,  legal  and  equitable,  in  and  to 
King's  Salt  Works  estate,  including  the  Hunter,  1-24,  and  the 
then  Claiborne  interests,  stated  to  be  2-540  each,  of  the  whole. 

By  deed  of  July,  1859,  Preston  conveyed  all  of  his  property, 
including  his  interests  in  King's  Salt  Works  estate  to  Gibbony, 
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in  trust  to  secure  his  (Preston's)  debts.  Gibbony,  trustee,  paid 
the  debts  without  selling  those  interests. 

By  deed  of  July,  1862,  Preston,  Ileiskell  and  (xibbony, 
united  in  annulling  the  deed  of  November,  1858,  and  Heiskell 
re-conveyed  his  said  interests  in  the  King's  Salt  Works  estate, 
except  his  said  Hunter  interest,  to  Preston,  using  same  language 
as  before. 

By  deed  of  1869,  Heiskell  conveyed  to  D.  Trigg,  trustee,  all 
his  interests  in  said  estate;  and  by  deed  of  1875,  Trigg,  as  such 
trustee,  conveyed  the  same  interests  to  Stuart  &  Palmer,  for 
$18,500,  in  the  stock  of  the  Holston  Salt  and  Plaster  Company, 
which  had  been  incorporated^f  the  shareholders  of  said  estate, 
on  condition  that  said  $18,500  of  said  stock  be  increased  or 
diminished,  according  as  the  said  interests  should  prove  to  be 
greater  or  less  than  was  supposed. 

In  April,  1878,  Trigg,  trustee,  filed  his  bill  in  the  cause,  in- 
sisting that  the  said  then  Claiborne  interests  were  11-540,  instead 
of  6-540,  and  that  the  excess,  5-540,  did  not  pass  by  the  deed  of 
Heiskell  to  Preston.  The  court  below  held,  upon  the  bill  taken 
for  confessed  as  to  Preston,  that  the  deed  from  Heiskell  to  Pres- 
ton did  not  convey  the  said  excess,  and  directed  an  account  of 
rents  and  profits.  At  the  succeeding  term,  Preston  applied  for 
leave  to  file  his  answer,  wherein  he  said  that  if  he  was  to  make 
compensation  for  the  excess,  there  were  encumbrances,  set  out 
by  him,  on  the  interests  sold  by  him  to  Heiskell,  which  the  lat- 
ter was  to,  but  did  not  discharge,  and  which  he  discharged,  and 
asked  to  be  compensated  therefor.  X.  H.  Massie  also  tendered 
his  petition,  setting  up  Preston's  claim,  demanding  to  stand  in 
his  shoes  as  his  assignee,  by  virtue  of  an  assignment  from  Pres- 
ton to  him,  therewith  exhibited,  and  asking  to  be  admitted  as 
a  party  defendant,  and  to  be  allowed  to  file  his  answer.  The 
court  below  refused  to  allow  Preston's  answer  to  be  filed,  except 
as  a  petition  for  a  rehearing  of  the  decree;  denied  Massie's  pe- 
tition, overruled  the  prayer  to  re-hear  the  decree,  and  decreed 
that  Heiskell's  trustee  was  entitled  to  the  excess  of  5-540. 
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This  court,  in  July,  1879  (32  Gratt.  48),  reversed  the  decree; 
allowed  Massie  to  be  made  a  party,  and  the  answers  of  himself 
and  Preston  to  be  filed ;  held  that  the  two  deeds  from  Heiskell 
to  Preston  were  so  connected  that  the  court  could  look  to  the 
deed  of  1858  in  construing  the  deed  of  1862;  that  the  latter 
conveyed  the  interests  derived  by  Heiskell  from  the  three  Clai- 
bornes;  that  this  was  sufficient  description  to  pass  the  whole  in- 
terest of  Heiskell;  and  that,  it  being  apparent  that  such  was 
the  intention  of  both  parties,  the  addition,  stilting  the  amount 
of  the  interest  derived  from  the  three  Claibornes,  would  not  re- 
strict the  operation  of  the  deed;  but  that,  as  both  Heiskell  and 
Preston  were  under  a  mistake  as  to  the  amount  of  the  interests 
derived  by  Heiskell  from  the  three  Claibornes,  and  the  contract 
and  conveyance  were  made  under  that  mistake,  Heiskeirs  trus- 
tee was  entitled  to  the  excess  over  what  Heiskell  was  supposed 
to  possess,  and  sent  the  cause  back;  yet  directed  that  Preston 
should  file  his  cross-bill  to  put  in  issue  the  matters  between 
him  and  Heiskell,  and  the  other  defendants. 

After  the  cause  had  been  remanded,  in  April,  1880,  Trigg, 
trustee,  tiled  an  amended  bill,  reciting  the  allegations  of  his 
original  bill,  and  the  proceedings  in  this  court,  alleging  the 
total  insolvency  of  Preston,  and  praying  that  his  lien  on  the 
5-540  excess,  be  enforced,  or  that  the  deeds  be  re-formed,  invest- 
ing him  with  title  to  that  excess,  and  for  general  relief.  This 
amended  bill  wiis  at  October  term,  1880,  demurred  to  and  an- 
swered by  Stuart  k  Palmer  and  by  said  company.  They 
said  that  they  had  made  no  contract  with  the  plaintiff,  or  his 
grantor,  in  respect  to  the  Claiborne  interests;  denied  that  he 
had  any  right  to  any  part  of  the  King's  Salt  Works  estate;  in- 
sisted that  this  court  had  adjudicated  that  the  entire  Claiborne 
interests  had  passed  by  the  deed  of  Heiskell  to  Preston;  and 
denied  that  any  lien  was  retained,  or  that  any  purchase  money 
was  due  him. 

Preston  also  demurred  to  and  answered  the  amended  bill. 
He  admits  the  sale  from  Heiskell  to  himself,  and  the  mistake 
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of  both  parties  in  supposing  the  Claiborne  interests  were  only 
6-540  of  the  King's  Salt  Works  estate;  but  insists  that  Heiskell 
intended  to  sell,  and  that  he  intended  to  buy  Heiskell's  entire 
interest.  Tie  admits  that  the  mistake  should  be  corrected,  but 
denies  that  Heiskell  has  been  prejudiced,  because  when  the 
mistake  was  corrected,  it  would  be  founrf  that  he  had  been 
largely  overpaid  for  the  entire  interest.  He  also  admits  his 
legal  accountability  to  Heiskell,  for  the  mistake,  but  contends 
that  it  is  only  a  personal  demand  against  him,  which  is  no  lien 
of  any  kind  on  anything;  and  disputes  the  plaintift*'s  right  to 
have  HeiskelVs  deed  to  him  so  re-formed  as  to  invest  the  plain- 
tiff with  title  to  the  5-540  excess.  And  he  alleges  that  his 
claim  against  Stuart  &  Palmer  for  the  balance  due  upon  the 
corrected  values  of  the  Claiborne  interests,  had  been  assigned 
by  him  in  March,  1875,  to  his  co-defendant,  X.  H.  Massie,  for 
value  received,  which  balance  embraced  also  the  amount  due 
him  on  the  ^3000,  which  in  1862  was  left  by  him  in  Stuart  k 
Palmer's  hands  to  discharge  encumbrances  on  the  interests 
conveyed  to  them  by  him. 

Massie  also  demurred  to  and  answered  the  bill:  and  more 
ftilly  details  the  matters  set  up  in  Preston's  answer.  He  con- 
tends that  the  claim  made  by  the  plaintiff,  if  allowed,  would 
greatly  prejudice  him,  because  he  was  a  purchaser  for  value  of 
Preston's  claim  against  Stuart  &  Palmer,  which  arose  out  of 
Preston's  conveyance  to  them  in  1862,  which  purchase  em- 
braced not  only  the  balance  on  the  $3,000  scaled  obligation  of 
October,  1862,  but  also  the  corrected  values  of  the  Claiborne 
and  the  James  King  interests;  and  that  the  prejudice  would 
be  the  greater  on  a<?count  of  Preston's  insolvency.  Massie 
says,  that  when  Heiskell  conveyed  to  Preston,  and  the  latter 
conveyed  to  Stuart  &  Palmer,  the  parties  were  ignorant  of 
the  amount  of  those  interests,  and  that  the  mistake  was  only 
discovered  by  Preston  and  himself  in  1875;  and  claims  that 
the  amount  due  him  as  Preston's  assignee  is  6-284,  with  in- 
terest. 

Vol.  lxxx — 100 
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Ill  obedience  to  the  decree  of  this  court,  Preston  and  Massie 
also  tiled  their  cross-bill,  making  all  the  other  parties  defend- 
ants. Therein  they  set  out  substantially  the  allegations  in 
their  answers.  They  state  that  the  several  interests  conveyed 
by  Ileiskell  to  Preston,  and  by  the  latter  to  8tuart  &  Palmer, 
valuing  the  entire  estate  at  S350,000,  were  computed  on  the 
basis  following,  to  wit: 

*'Trigg  and  Branch's  interest,  l-44th,  .  .  $2,430  55 
James  King's  interest,  Ol-o-iOOths, .  .  .  5,898  12 
Claiborne  interests,  l-90th, 3,888  80 

Total  value,    , 12,217  55 

Caah  paid  down, 9,-17  55 

Leaving  a  supposed  balance  of  ...     .     S3,000  00 '' 

They  charge  that  by  a  scaled  contemporaneous  agreement, 
the  $3000  was  left  with  Stuart  &  Palmer  to  indemnily  them 
against  any  loss  by  reason  of  encumbrances  on  the  interests 
conveyed.  They  also  charge  that  they  discovered  the  real 
amount  and  value  of  their  interests  about  March  1st,  1875,  and 
that  the  following  is  a  true  statement  thereof,  to  wit: 

^' Trigg  and  Branch's  interests,  l-44th,  .  $  2,430  55 
James  King's  interests,  77-4536th8,  .  .  .  5,941  36 
Claiborne  interests,  ll-540ths, 7,129  64 


Making  true  amount  of  sale,  15,561  55 

Deduct  ciish  payment,     ....     9,217  55 


Leaving  balance  due  IVeston, #6,284  00  " 

Which  entire  balance  was  assigned  by  Preston,  as  before  stated. 


Digitized  by 


Google 


Massie's  Adm'r  i\  IIeiskell's  Trustee  and  als.      795 
Statement. 

They  further  allege  that  Massie  informed  Stuart  in  1875  of 
the  aBsignment,  and  demanded  a  settlement  on  the  basis  last 
stated ;  that  Stuart  examined  it  with  him  on  several  occasions, 
and  declared  that  a  settlement  could  be  made  without  suit,  and 
from  time  to  time  asked  delay,  until  February  18th,  1878,  when 
he  wrote  to  Massie:  "If  you  cannot  give  me  more  time,  you 
must  bring  your  suit.  I  cannot  complain.  Perhaps  an  adju- 
dication by  a  court  may  be  safest."  This  and  other  letters  of 
like  import,  were  filed  as  exhibits;  and  that  afterwards,  in  April, 
1878,  Trigg,  trustee,  brought  this  suit. 

The  plaintiffs  in  the  cross-bill  aver  that  they  made  this  expla^ 
nation  in  advance  to  shield  themselves  from  any  imputation  of 
l^d'hes  in  presenting  their  claims,  should  any  such  be  made. 
They  admit  that  Stuart  &  Palmer  are  entitled  to  credit  for  ^ny 
sums  actually  paid  by  them  to  clear  the  interests  conveyed 
from  encumbrances.  And  they  repeat  that  the  balance  is  due 
to  Massie  alone,  and  not  to  the  plaintiff*.  In  conclusion,  they 
pray  that  Stuart  &  Palmer  answer,  and  say  how  nmch  they  (tc- 
tualhf  paid  out  for  the  purpose,  and  that  they  be  recjuired  to  pay 
to  Massie  the  sum  of  ^6284,  with  interest  from  October  1st, 
1862,  subject  to  credit  only  for  the  sums  so  actually  paid  out, 
and  for  general  relief. 

Stuart  &  Palmer  and  the  company  answered.  They  do  not 
admit  that  a  mistake  was  made  in  estimating  and  in  computing 
the  value  of  those  interests,  though- Preston's  deed  to  them  did 
pass  all  that  Heiskell's  deed  passed  to  Preston.  They  say 
that  Preston  had  long  been  a  joint-owner  of  King's  Salt  Works 
estate,  knew  all  about  it  and  his  co-tenants,  and  everything 
connected  with  the  title,  or  wjis  at  least  in  a  situation  to  know; 
and  that  if  there  was  any  mistake,  it  was  merely  Preston's  own 
error  in  the  calculation,  which,  they  say,  "  when  there  is  no 
avennent  of  fraud,  a  court  of  equity  will  not  correct."  They 
acknowledge  the  deposit  of  $3000,  to  satisfy  encumbrances,  but 
say  it  was  Confederate  currency,  and  should  be  scaled  at  two 
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and  a  half  for  one,  according  to  the  scale  adopted  by  die  court; 
that  the  whole  transaction  was  in  that  currency;  that  the  inter- 
ests encumbered  were  the  James  King  and  the  Claiborne  inter- 
ests; that  the  encumbrance  on  the  former  was  $1567.25,  as  of 
June  8th,  1869;  that  the  encumbrance  on  the  latter  was  the 
dower  of  Sarah  Claiborne,  widow"  of  James  King,  Sr.,  who  af- 
ter his  death,  married  Thomas  Claiborne;  and  that  an  account 
would  be  necessary  to  ascertain  the  amount  of  their  credits ; 
but  that  their  set-ofts  would  exceed  the  amount  deposited  when 
so  scaled.  They  also  acknowledge  the  conversations  and  cor- 
respondence alleged  in  the  cross-bill,  but  deny  that  they  meant 
to  admit  the  claim  set  up  therein.  In  conclusion  they  plead 
the  statute  of  limitations,  and  hches^  as  they  had  already  done, 
in  i>ar  of  the  claim  set  up  by  the  plaintiiF,  Trigg,  trustee. 

Trigg,  trUvStee,  also  demurred  to  and  answered  said  cross-bill, 
disclaiming  in  his  answ^ers  all  knowledge  of  the  dealings  of 
Stuart  &  Palmer  with  Preston,  and  of  the  latter  with  Massie. 
He  denies  that  the  assignment  to  Massie  embraced  the  amount 
due  on  the  corrected  values  of  the  interests  conveyed.  He 
avers  that  Massie  took  the  assignment  with  full  knowledge  of 
the  mistake,  and  that  he  stands  only  in  the  position  of  his  as- 
signor. He  denies  that  Heiskell  had  been  overpaid  in  any  view, 
and  the  right  of  Massie  to  collect  of  Stuart  k  Palmer  the  cor- 
rected values,  and  to  turn  him,  Trigg,  trustee,  over  to  Preston, 
who  w^as  insolvent.  Depositions  were  taken  proving  Preston's 
insolvency. 

In  January,  1880,  the  death  of  Massie  was  suggested,  and 
the  cause  was  revived  in  the  name  of  John  B.  Moon,  his  ad- 
ministrator. In  May,  1882,  exceptions  to  the  answer  of  Stuart 
&  Palmer  were  sustained,  and  they  were  given  until  August, 
1882,  to  file  their  answer  specifically  stating  the  sums  actually 
paid  in  removing  the  encumbrances.  And  the  plaintiflT  in  the 
original  bill,  insisting  on  a  hearing  thereof,  and  a  decision  of 
the  principles  of  the  cause,  so  far  as  that  could  be  done  before 


Digitized  by 


Google 


Massie's  Adm'r  v.  IIeiskell's  Trustee  and  als.      797 
Statement. 

the  hearing  of  the  cross-bill,  the  cause  was  brought  on  and 
heard  on  the  bill  as  amended,  taken  for  confessed  as  to  Heis- 
kell's  administrator,  the  demurrers,  the  plea  of  the  statute  of 
limitations,  the  answers,  the  general  replications,  exhibits,  dep- 
ositions, and  arguments  of  counsel :  and  the  court  overruled 
the  demurrers,  adjudged  the  plea  of  the  statute  of  limitations 
insufficient,  because  unsupported  by  any  denial  of  the  recent 
discovery  of  the  mistake  stated  in  the  bill ;  and  decreed  that 
"  under  the  circumstances,  and  upon  the  principles  of  equity," 
Trigg,  trustee,  was  entitled  to  be  substituted  to  the  rights  of 
Preston  against  Stuart  &  Palmer  for  compensation  for  the  de- 
ficiency in  the  price  of  the  Claiborne  interests  in  King's  Salt 
Works,  the  subject  of  controversy  here.  The  circuit  court  fur- 
ther decreed  that  Massie  took  his  assignment  with  knowledge 
of  the  rights  of  Heiskell's  trustee  and  subject  to  those  rights, 
on  his  belief  that  upon  an  equitable  settlement,  after  charging 
Preston  with  the  corrected  values  of  the  Claiborne  interest, 
Heiskell  would  be  indebted  to  Preston ;  and  that  the  right  of 
Heiskell's  trustee  is  limited  to  Preston's  right  against  Stuart  & 
Palmer;  but  that  to  a  final  determination  of  the  cause,  an  ac- 
count and  a  hearing  of  the  cross-bill  would  be  necessary. 

From  this  decree  an  appeal  was  allowed  Massie's  administra- 
tor; and  in  July,  1883,  this  court  reversed  the  decree  because 
the  causes  had  been  prematurely  heard,  saying  that  "  until  the 
cause  is  ready  for  hearing  on  the  cross-bill  tlie  rights  of  the 
parties  touching  the  question  of  compensation  for  the  convey- 
ance of  the  Claiborne  interests  could  not  be  determined,"  and 
remanded  the  cause  for  further  proceedings  accordingly. 

After  the  cause  had  been  thus  twice  remanded,  Stuart  &  Pal- 
mer filed  their  answer,  January  26th,  1884,  to  the  cross-bill, 
and  the  plaintifts  therein  replied  generally.  In  their  answer 
they  make  a  special  statement  of  encumbrances  on  the  interests 
conveyed  to  them,  to  wit: 
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"On  James  King's  interest,     .         ,         .         .      $  1567  25 
Interest  to  January  Ist,  1870,  (Mrs.  C.'s  death),        681  64 
Rents  and  interest  on  rents  covered  by  dowers 
of  Mrs.  C.  and  of  Mrs.  M.,  up  to  January  1, 
1870,  as  per  statement  A,  .         .         .  4358  99 

Rents  and  interest  on  the  5-540tli8  claimed  as 

error  in  the  sale  of  the  C.  interests,  .  3487  20 


Amount  as  of  January  1,  1870,     .         .         .       ?10095  08 
(V.  by  $3000  Confederate  currency, 

scaled  at  2|  for  one,         .         .         $1200  00 
By  5-540ths.  at  $350,000,  Confeder- 
ate currency  for  the  whole  King 
•      Rait  Works  estate,  scaled  at  2J 

for  one, 1296  30 

Interest  to  date  of  Mrs.  C'.s  death,      1085  76 


Total  credits  as  of  June  1st,  1870,         .         .         $3582  06 


Balance  due  Stuart  &  Palmer  as  of  that  date,  $6513  02 

Interest  to  efuly  26th,  1876,            .         .         .  2563  99 
Amount  of  Mrs.  AV.'s  dower  from  January  1st, 

1870,  to  her  death,  July  22d,  1876,             .  1588  17 


Amount  S.  &  P.  as  of  July  22d,  1876,  .      $10,665  18'' 

They  say  that  no  ])art  of  the  $1567.25  and  its  interest,  has 
been  paid,  but  that  it  was  the  share  to  be  borne  by  the  James 
King  interest,  of  a  certain  decree,  which  had  been  a^snigned  by 
Preston's  trustee,  Gibbony,  to  them.  The  depositions  of  T.  L. 
Preston  and  of  W.  A.  Stuart,  were  taken  as  to  the  currency  in 
which  their  transactions  were  had,  and  were  conflicting.  Xo 
account  of  the  state  of  the  monetary  relations  of  Ileiskell  and 
Preston,  or  of  the  latter  and  Stuart  &  l*almer,  growing  out  of 
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these  tranj*actions,  was  taken.  Yet,  on  the  25th  day  of  Febru- 
ary, 1884,  the  causes  came  on  to  be  heard  together  on  the  pa- 
pers formerly  read,  the  cross-bill,  the  exhibits  therewith,  the  an- 
swers of  Stuart  &  Palmer,  of  the  company  and  of  Trigg, 
trustee,  the  general  replications  thereto,  the  former  decrees  and  * 
orders,  the  decrees  of  this  court,  and  the  arguments  of  counsel. 
The  demurrers  were  overruled.  The  plea  of  the  statute  of  limi- 
tations was  not  sustained,  because  "the  recent  discovery  of  the 
mistake  set  out  in  the  bill,  and  in  the  cross-bill,  and  the  circum- 
stances stated  in  the  latter  to  avoid  the  charge  of  laches^  were 
not  sufficiently  answered."  Heiskell's  trustee  was  decreed  to 
be  entitled  to  the  rights  of  Preston  against  Stuart  &  Palmer, 
for  compensation  for  the  deficiency  in  the  price  of  the  Claiborne 
interests  in  the  King's  Salt  Works,  but  only  to  the  exteyt  of 
those  rights,  yet  paramount  to  the  claims  of  Massie.  Preston 
wa.s  held  to  be  entitled  to  set-off  Heiskell's  trustee's  claim 
against  him  for  compensation  for  said  deficiency,  with  the 
amount  paid  by  Preston  to  discharge  encumbrances  on  the 
Claiborne,  and  on  the  Trigg  and  Branch  interests  which  had 
been  conveyed  to  him  with  general  w^arranty,  but  not  those  on 
the  James  Kinor  interest  which  had  been  conveyed  to  him  with 
special  warranty  by  Heiskell;  and  an  account  of  the  same  was 
ordered.  Stuart  &  Palmer  were  held  to  be  entitled  to  set-off 
Preston's  claim  against  them  for  said  deficiency,  as  to  all  of 
those  interests,  with  the  amount  paid  by  them  to  discharge  en- 
<3umbrances  thereon,  because  all  of  those  interests  had  been 
conveyed  to  them  by  ]*reston  with  ^^;/rra^warranty,  and  an  ac- 
count thereof  was  ordered. 

From  this  decree  also  an  appeal  was  allowed  Massie's  admin- 
istrator, and  upon  that  appeal  the  case  is  here  now  for  decision. 

James  H.  Gihrnn-e,  for  the  appellant. 

White  Se  Buohami))^  for  the  appellees. 
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Richardson,  J.,  after  stating  the  case,  delivered  the  opinion 
of  the  court. 

The  complications  of  this  case  are  more  apparent  than  real, 
and  are  caused  by  the  triangularity  of  the  demands  set  up  by 
the  several  parties,  and  by  the  numerous  pleadings  in  which 
the  same  matters  are  iterated  and  reiterated.  One  of  the  most 
difficult  questions  in  it,  that  is,  the  construction  of  the  deeds  of 
conveyance  from  Heiskell  to  Preston,  and  from  Preston  to 
Stuart  &  Palmer,  on  the  first  appeal  passed  into  re^  judicata; 
as  this  court  decided  that  those  deeds  conveyed  the  entire  in- 
terests (except  the  Huntet'  interest,)  of  Heiskell  in  the  King's 
Salt  Works  estate;  that  those  interests  embraced  the  entire 
shares  of  the  three  Claibornes  in  said  estate;  that  they  were 
ll-540ths  of  the  whole  estate;  that  when  those  deeds  were 
made,  the  parties  supposed  the  Claiborne  interests  to  be  only 
6-540ths,  instead  of  ll-540ths,  and  by  mutual  mistake  had 
computed  the  value  thereof  accordingly;  that  Heiskell  was  en- 
titled to  compensation  for  the  6-640ths  which  had  been  con- 
veyed, but  were  overlooked  in  the  computation.  And  we  are 
of  the  opinion  that  it  is  equally  clear  that  the  mistake  extended 
and  entered  into  the  computation  of  the  purchase  money,  the 
sale  and  the  conveyance  of  Preston  to  Stuart  &  Palmer,  and 
that  Preston  also  is  entitled  to  a  correction  of  the  mistake  and 
to  compensation  for  the  5-540ths  which  were  overlooked  in  the 
computation  of  the  purchase  money  payable  to  him  by  his  ven- 
eres, Stuart  &  Palmer.  The  two  deeds  were  executed  within 
three  months  of  each  other.  The  language  describing  the  in- 
terests conveyed,  is  substantially  the  same  in  both, — the  (^lai- 
borne  interests  being  in  both  described  "as  2-540ths  each." 
Such  mistake  is  averred  in  the  bill,  and  also  in  the  cross-bilL 
The  averment  is  not  positively  denied  by  the  respondents,  Stu- 
art k  Palmer,  but  is  only  argumentatively  contested.  They 
contend,  that  if  there  was  error  in  the  deed  to  them,  "it  was  a 
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mere  error  of  the  grantor's  own  in  the  calculations,"  and  that 
such  error  "  is  a  very  diflferent  thing  from  such  a  mistake  as  a 
court  of  equity  will  correct  "  We  are  of  opinion  that  this  con- 
tention is  not  tenable.  It  was  a  mistake  of  fact,  a  mutual  mis- 
take of  grantor  and  of  grantee,  and  whether  it  was  a  mistake 
as  to  the  factors  entering  into  the  calculation,  or  a  mistake  as 
to  the  mode  of  the  calculation,  or  in  the  process  and  result 
thereof,  it  matters  not.  In  any  event,  it  was  a  mutual  mistake 
of  fact,  not  of  law,  and  such  a  mistake  as  it  is  one  of  the  origi- 
nal grounds  of  equity  jurisdiction  so  to  amend  as  to  do  justice 
to  all  concerned,  and  to  place  them  as  nearly  as  practicable  in  statu 
quo.  Adams'  Equity  [191];  Pomeroy's  Eq.  §  188;  Story's  Eq. 
Jur.  §  155;  Hobdck  v.  Kilgore^  26  Gratt  442;  Mavzy  v.  Sellers^ 
Id.  641 ;  Hunt  v.  Rousmankre's  ailmWs^  8  Wheat  174.  In  Simp- 
son V.  Vaughan,  2  Atk.  83,  Lord  Hardwicke  said,  a  "  mistake  is 
a  head  of  equity  on  which  a  court  always  relieves."  See  also 
SneU  V.  Ins.  Co.  98  U.  S  89. 

Then,  just  as  Preston  under  Heiskell's  deed,  received  more 
than  he  bargained  and  paid  for,  so  Stuart  &  Palmer  under 
Preston's  deed,  received  more  than  they  bargained  and  paid 
for.  This  court,  on  the  first  appeal,  decided  that  Heiskell's 
trustee  was  entitled  to  compensation  for  that  excess.  And  on 
the  same  principle,  it  is  a  facile  and  an  inevitable  conclusion 
that,  the  facts  being  identical,  Preston,  or  his  assignee,  is  also 
entitled  to  compensation  for  such  excess.  In  the  absence  of 
proof  to  the  contrary,  the  presumption  is  that  such  compensa- 
tion should  be  in  the  same  proportion  that  the  6-540ths  ba^ 
gained  and  paid  for,. bears  to  the  o-540th8  not  bargained  and 
paid  for,  but  conveyed  under  the  mutual  mistake.  When  that 
decision  was  made,  it  was  undetermined  whether  or  not,  ui)on 
a  fair  settlement  of  accounts,  Heiskell  had  been  paid  for  the 
whole  corrected  values  of  the  Claiborne  interests,  as  Preston 
and  Massie  contended  he  had  been.  Nor  has  that  important 
question  of  fact  yet  been  determined.  And  it  is  yet  undeter- 
mined also,  how  the  balance  stands  between  Preston  and  Stuart 
Vol.  lxxx — 101 
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&  Palmer.  ,  But  the  parties  all  desire  that  the  principles 
which  underlie  this  case  shall  all  be  settled  before  they  incur 
the  labor  and  expense  of  an  account,  and  we  proceed  to  settle 
the  questions  which  so  far  have  arisen. 

Preston  and  Massie,  however,  contend  that  no  lien  being  re- 
tained in  the  deed  of  July,  1862,  the  claim  of  Heiskell's  trustee 
for  the  additional  compensation,  is  only  a  personal  demand 
against  Preston.  This  is  a  delusion.  The  relief  is  given  on 
the  ground  of  the  clearly  established  mutual  mistake  in  the 
deeds.  To  the  extent  necessary  to  complete  relief  (for  equity 
does  nothing  by  halves),  the  deeds  must  be  re-formed,  so  a«  to 
vest  the  title  to  the  said  excess  of  5-540th8  in  Heiskell's  trustee, 
should  it  be  ascertained,  upon  an  account  taken,  that  he  has 
never  been  paid  therefor. 

,This  conclusion  is,  beyond  all  peradventure,  correct,  unless 
Stuart  &  Palmer  are  purchasers  of  that  excess  for  value,  with- 
out notice.  Such  purchasers  they  certainly  are  not,  unless  upon 
the  taking  of  the  proper  accounts  it  shall  appear  that  they  have 
paid  the  price  of  said  excess.  They  have,  it  is  true,  a  convey- 
ance of  the  5-540th8.  But  the  mutual  mistake  entered  into  the 
deed  of  Preston  to  them,  as  well  as  into  that  of  Heiskell  to 
Preston,  and  that  circumstance  entitled  Preston,  and  all  claim- 
ing under  him,  to  a  re-formation  of  these  deeds,  in  order  to  do 
complete  justice.  Such  re-formation  having  been  so  made,  or 
considered  as  made,  how  can  they  claim  to  be  such  purchasers, 
when  they  not  only  have  no  conveyance  for  the  excess,  but  are 
eijtitled  to  none,  at  least  until  they  shall  show  .that  they  have 
paid  for  the  entire  Claiborne  interests?  Lamar  v.  Ilak^  79  Va., 
and  authorities  there  cited. 

Xor  does  Massie  occupy  higher  ground  than  his  assignor, 
Preston.  He  took  an  assignment  of  Preston's  claim  against 
Stuait  &  Palmer,  for  value,  it  is  true,  but  with  ftill  notice  of  the 
mistake,  and  of  Heiskell's  equitable  rights,  and  he  must  take 
the  burden  with  the  benefit,  the  maxim  being  qui  seni'd  comino- 
dtim  senUrc  debet  et  onus. 
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The  same  reasons  apply  as  well  to  the  James  King  interest 
in  the  King's  Salt  Works  estate,  as  to  the  Claiborne  interests 
therein.  But  it  is  contended,  that  whilst  Ileiskell  did  convey 
the  Claiborne  and  the  Trigg  and  Branch  interests  to  Preston, 
with  general  warranty,  and  might  be  liable  to  Preston  for  all 
sums  paid  by  him  to  disencumber  them,  he  conveyed  the  James 
King  interest  to  him  with  only  special  warranty,  and  hence 
would  not  be  liable  to  compensate  him  for  the  sums  paid  by  him 
to  disencumber  that  interest. 

After  careful  consideration  we  are  of  opinion  that  the  dis- 
tinction usually  existing  between  general  and  special  warranty 
has  no  application  to  this  case.  The  relief  afforded  here  is  not 
on  the  ground  of  compensation  for  a  breach  of  warranty, 
whether  general  or  special.  It  is  the  re-formation  of  an  instru- 
ment which,  being  executed  under  mutual  mistake  of  the  par- 
ties, as  it  stood,  worked  injustice.  Heiskeirs  trustee  asked  no 
relief  upon  the  deed  and  its  provisions.  lie  asked  relief  only 
on  the  ground  of  the  mistake.  He  asks  justice.  He  must  do 
justice.  That  is  a  fundamental  principle  of  e([uity.  Ileiskell 
conveyed  11-640  of  King's  Salt  Works  estate  to  Preston,  when 
he  supposed  he  was  conveying  only  6-'>40.  He  came  into  equity 
to  have  the  mistake  corrected,  the  deed  re-formed,  and  for  com- 
pensation for  the  excess.  Preston  has  paid  out  money  to  re- 
move incumbrances  on  the  interests  conveyed  to  him  by  Heis- 
kell,  and  asks  for  reimbursement.  To  state  the  case  is  to  de- 
monstrate the  obvious  conclusion,  that  the  maxim,  "lie  that 
seeks  equity  must  himself  do  equity,"  is  justly  applicable,  and 
must  govern  the  case  in  this  respect.  This  principle  is  not  con- 
fined to  any  particular  kind  of  equitable  rights  and  remedies, 
but  pervades  the  entire  field  of  equitable  jurisdiction,  so  far  as 
it  is  concerned  with  the  administration  of  equitable  remedies. 
Pom.  Eq.  Jur.  §  388;  Jones  v.  Roberts^  6  Call,  187;  Lipscomb's 
adm'r  v.  Miller's  exo'rs,  1  II.  k  M.  204. 

Stuart  &  Palmer,  and  also  the  Holston  Salt  and  Plaster  Com- 
pany, plead  the  statute  of  limitations,  not  only  against  the 
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claim  set  up  by  Preston,  but  also  against  that  of  Heiskell's 
trustee.  It  is  manifest  that  the  statute  of  limitations  has  no 
appropriate  application  to  the  case  here  made  for  relief  on  the 
ground  of  mistake,  which  has  been  established  by  such  clear 
and  strong  proof  as  leaves  no  room  for  reasonable  doubt. 
Were  this  a  mere  demand  for  unpaid  purchase  money  for  land 
conveyed  without  the  retention  of  a  lien,  of  course  such  plea 
would  apply.  But  cases  of  fraud,  trust  and  mistake  are  not 
within  the  statute  of  limitations.     1  Wash.  146;  4  Munf.  222. 

At  all  events,  in  cases  of  mistake,  as  in  cases  of  fraud,  the 
statute  does  not  begin  to  run  until  the  discovery  of  the  mistake. 
1  Story's  Eq.  Jur.  section  1521  a;  Rowe  v.  Bentley,  29  Gratt, 
760-1;  1  Danl.  Chy.  Pr.  645;  1  Barton's  Chy.  Pr.  98;  Kerr  on 
F.  and  M.  436. 

The  claim  here  which  these  respondents  sought  to  meet  by 
this  plea,  is  a  claim  to  I'esort  to  the  land  for  the  payment  of  the 
purchase  money,  and  such  a  claim,  under  the  circumstances, 
cannot  be  affected  by  any  lapse  of  time  short  of  a  period  suffi- 
cient to  raise  the  presumption  of  payment.  Hanna  v.  Wilson y 
8  Gratt.  232;  Coks  v.  Withers,  33  Gratt.  186.  No  such  period 
has  elapsed  here;  because,  to  say  nothing  of  the  discovery  of 
the  mistake  as  late  as  1875,  and  if  it  be  admitted  for  the  sake 
of  the  argument,  that  the  cause  of  action  arose  in  October, 
1862,  the  period  of  twenty  years  had  not  elapsed  when  this 
suit  was  brought  in  1878;  and  when  the  war  and  stay-law  pe- 
riod is  eliminated,  there  will  remain  only  a  little  more  than 
nine  years.     Coles  v.  Ballard,  78  Va.  139. 

The  existence  of  the  deeds  conveying  the  title  and  retaining 
no  lien,  cannot  avail  to  reduce  the  period  of  limitation  to  five 
years,  because  the  allegation  and  proof  of  the  mistake  requires 
the  abrogation  of  those  conveyances,  at  least  quoad  the  unpaid 
purchase  money  for  the  excess  over  the  6-540  mentioned  therein. 
Those  conveyances  must  be  so  connected  as  to  do  complete  and 
effectual  justice  between  the  parties;  the  principle  upon  which 
the  court  acts  in   making  corrections  of  mistakes,  being  that 
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the  parties  shall  be  placed  in  the  same  situation  as  they  would 
have  been  if  the  mistake  had  not  been  committed.  Kerr  on  F. 
and  M.  20. 

The  holders  of  the  legal  title  will  be  considered  in  equity  as 
trustees  for  the  security  of  the  payment  of  this  purchase  money. 

It  is  also  contended  that  Heiskell's  trustee,  and  Heiskell  him- 
self before  the  trust-deed  of  1869,  and  Preston  have  been  guilty 
of  laches  in  the  prosecution  of  their  respective  suits,  whereby 
they  are  debarred  from  relief  in  a  court  of  equity.  The  answer 
to  this  has  already  been  given  in  another  view  of  the  case.  It 
is,  that  the  original  and  the  cross-bill  both  alleged  that  the  mis- 
take was  discovered  for  the  first  time  by  the  plaintiffs  in  1875; 
and  that  the  subsequent  delay  in  bringing  the  suit  for  relief  on 
account  of  the  mistake,  is  satisfactorily  explained.  The  allega- 
tion of  recent  discovery  was  not  denied  in  the  answers,  and 
was  only  attempted  to  be  met  by  arguments. 

It  is  well  settled  that  laches  cannot  be  predicated  of  those  who 
are  ignorant  of  their  rights.  Eowe  v.  BentUy^  29.  Gratt.  763. 
Such  defence  is,  in  equity,  only  permitted  to  defeat  an  acknowl- 
edged right  on  the  ground  of  it  affording  evidence  that  the 
right  has  been  abandoned.  Nelson  v.  Carrington^  4  Munf.  332- 
343. 

In  conclusion,  we  are  of  opinion  that  there  is  no  error  in  the 
decree  complained  of,  except  wherein  it  holds  that  the  interest 
of  James  King  in  the  King's  Salt  Works  estate,  having  been 
sold  to  Preston  with  special  warranty  only,  no  allowances  should 
be  made  to  Preston  for  any  sums  of  money  expended  by  him 
in  discharging  incumbrances  thereon.  For  this  error  the  de- 
cree must  be .  reversed,  with  costs  to  the  appellant,  and  the 
cause  remanded  for  further  proceedings  in  tt^  court  Ijplow,  in 
conformity  with  the  principles  of  this  opinion. 

Decree  affirmed  in  part,  and  r^sversed  in  part. 
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Bowman  &  als  v.  Hicks  &  als. 

September  25th,  1885. 

1.  Registry—  Verbal  sales  of  land.— The  statute  in  relation  to  the  registry 

of  contracts  and  deeds  does  not  apply  to  verbal  contracts  for  the  sale 
and  purchase  of  land. 

2.  Complete    Purchaser— y«kfew^«/  against  vendor— Case  ai  dar.—B, 

held  adverse,  open  and  notorious  possession  of  land  from  1849  to  1862, 
when  D.  asserted  claim  to  it,  and  B.  buys  up  his  claim  under  verbal 
contract,  paying  his  price  in  full,  and  remains  in  such  possession  until 
1881,  when  creditors  of  D.,  by  judgments  obtained  since  1862,  sue  to 
subject  the  land  to  their  judgments : 
Held: 

Apart  from  B.'s  title  by  such  possession,  he  was  a  complete  purchaser 
from  D.  before  their  judgments  were  obtained,  and  their  liens 
never  attached  to  the  land. 

Appeal,  argued  at  Richmond  and  decided  at  Staunton,  from 
decree  of  hustings  court  of  Danville,  in  cause  wherein  S.  D. 
Hicks,  for  himself  and  others,  was  plaintiff,  and  B.  A.  Davis 
and  others  were  defendants.  The  object  of  the  suit  was  to  as- 
sert and  satisfy  certain  judgments  against  said  Davis,  upon  cer- 
tain lands  claimed  and  held  by  John  Bowman  and  others  under 
Peter  Bowman. 

Opinion  states  the  facts. 

John  Merritt  and  S.  G.  Whittle^  for  the  appellants. 
E,  E.  BouldiUy  for  the  appellees. 
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Fauntlbroy,  J.,  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  a  decree  of  the  hustinj^  court  of  the 
city  of  Danville,  rendered  July,  1882,  in  a  suit  in  which  S.  D. 
Hicks,  for  himself  and  others,  is  plaintiff,  and  B.  A.  Davis  and 
others  are  defendants. 

The  facts  of  the  case,  as  disclosed  by  the  record,  are  as  fol- 
lows: In  1848  or  1849,  Peter  Bowman  entered  upon  the  pos- 
session of  a  tract  of  land,  containing  one  thousand  acres,  lying 
in  Patrick  county,  Virginia,  under  a  claim  of  purchase  from 
M.  D.  Carter,  deceased,  agent  for  the  heirs  of  Bullock.  The 
said  Peter  Bowman  and  his  son  John  resided  on  this  land,  and 
have  held,  occupied  and  enjoyed  the  same  as  their  own,  in  an 
open  and  notorious  manner,  from  1848  or  1849,  to  the  present 
time. 

In  the  year  1862,  one  B.  A.  Davis  set  up  claim  to  this  land, 
when  John  Bowman,  who  was  then  on  the  land,  and  who,  to- 
gether with  his  father,  Peter  Bowman,  had  held  and  enjoyed 
exclusive  and  uninterrupted  possession  and  use  under  claim  of 
ownership,  purchased  the  claim  of  said  B.  A.  Davis,  from  B. 
A.  Davis,  for  the  sum  of  ^3000  in  Confederate  money,  to  quiet 
his  and  his  father's  title.  The  said  contract  of  purchase  was  in 
parol;  he  paid  the  purchase  money  in  1862;  and  remained  and 
continued  upon  the  land  and  in  possession  of  the  same  as  his 
own,  uninterruptedly,  to  the  institution  of  this  suit,  in  July, 
1881,  when  the  bill  (which  is  an  amended  bill)  was  filed  by  the 
appellees,  who  were  judgment  creditors  holding  liens  upon 
the  real  estate  of  the  said  Beverly  A.  Davis,  seeking  to  subject 
the  lands  of  the  appellants,  as  vendees  of  the  said  Beverly  A. 
Davis,  to  the  satisfaction  of  their  unsatisfied  judgment  liens. 

In  February,  1864,  the  said  John  Bowman  applied  to,  and 
received  from,  the  said  B.  A.  Davis,  a  receipt  or  title-bond, 
merely  to  show  that  he  had  purchased  and  paid  for  the  land. 
This  obligation,  receipt  or  title  bond  was  never  recorded. 

The  appellants,  J.  A.  Branch,  Marcella  Branch  and  Ellen 
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Branch,  claim,  as  children  and  devisees  of  Olive  Branch,  a  tract 
of  200  acres  of  land  purchased  by  their  said  father,  Olive 
Branch,  by  parol  contract,  in  1862,  from  the  said  B.  A.  Da^ns, 
which  he,  and  they,  claiming  under  him,  have  had  possession, 
enjoyment  and  ownership  of,  exclusively  and  uninterruptedly, 
from  1862  till  the  filing  of  this  amended  bill,  in  July,  1881. 
The  purchase  money  agreed  to  be  paid  for  this  tract  was  $1000, 
of  which  the  sum  of  $643  was  paid  by  the  said  Olive  Branch 
to  the  said  B.  A.  Davis,  at  the  time  of  his  said  purchase  by  pa- 
rol contract,  in  1862. 

Upon  these  facts,  the  court  held  that  these  aforesaid  lands  in 
the  hands  of  the  appellants.  Bowman  and  Branch,  are  bound 
for  the  judgments  against  the  said  B.  A.  Davis,  and  decreed 
the  sale  and  subjection  of  them  to  satisfy  the  judgment  liens  of 
the  appellees.     From  this  decree  this  appeal  is  taken. 

We  think  the  decision  of  the  hustings  court  erroneous.  The 
record  shows  no  unpaid  lien  against  B.  A.  Davis  prior  to  1862, 
when  the  appellant.  Bowman,  became  the  complete  equitable 
owner  of  the  land  by  his  verbal  purchase,  and  possession  under 
it,  and  payment  of  the  purchase  money.  He  is  a  complete 
purchaser,  entitled  to  the  aid  of  a  court  of  equity  to  call  in  the 
legal  title  in  a  suit  for  specific  performance.  Preston's  adm'r  v. 
Nci^hy  75  Va.  949;    Young  v.  Bavis,  31  Gratt  309. 

Judge  Christian,  in  delivering  the  opinion  of  the  court  in 
Young  v.  Davis^  supra^  says:  "These  last-named  purchasers 
were  let  into  possession  under  parol  agreements;  and,  having 
paid  the  purchase  money,  and  being  in  a  condition  to  call  upon 
the  vendor  for  specific  execution  before  the  judgment  was  ren- 
dered, upon  the  principles  settled  by  this  court  in  Fkyd^  trustee^ 
V.  Harding^  and  cases  therein  cited,  the  judgment  cannot  be  en- 
forced against  these  lands." 

The  pre-existing  parol  contract  of  1862  being  proved,  it  is 
immaterial  to  consider  the  paper  of  February  26th,  1864,  given 
by  B.  A.  Davis  to  John  Bowman,  at  his  request,  whether  it  be 
a  receipt,  or  memorandum,  or  obligation  for  covenants  of  title: 
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it  was  no  part  of.  the  previously  complete  contract  between 
them.  It  was  witnessed  by  one  witness  alone,  and  had  it  been 
recorded  by  the  clerk,  it  would  not  have  been  ''duly  recorded; " 
and  would  have  given  constructive  notice  to  no  one.  Turner 
V.  Stip,  1  Wash.  319;  Johnston  v.  Slater,  11  Gratt.  321;  Davis 
V.  Beazley,  75  Va.  491.  In  the  language  of  Judge  Staples,  in 
Floyd,  trustee,  v.  Harding,  28  Gnitt.  401,  to  have  required 
Bowman  to  record  said  paper  would  hav^e  been  to  require  him 
to  " perform  an  impossibility : "  ''and  to  provide  that  a  man's 
property  may  be  taken  for  another  man's  debt,  without  the  fault 
of  the  owner,  and  without  the  possibility  of  guarding  against  it 
by  the  exercise  of  the  greatest  diligence."  The  evidence  in  the 
record  developed  a  claim  ot  title  in  Peter  Bowman,  and  in  John 
Bowman  claiming  under  him,  thus  putting  complainants  on 
their  guard,  and  rendering  it  necessary  for  them  to  show  that 
Davis's  title  to  the  land  was  superior  to  that  of  the  Bowmans. 
Davis  had  never  been  in  j)ossesmon  of  the  land,  and  his  title  was 
put  in  issue  by  the  pleadings:  and  not  a  scintilla  of  evidence 
is  in  the  record  to  prove  it.  His  claim  to  title — never  asserted 
by  him,  either  as  a  party  to  the  suit,  or  as  a  witness  in  the 
cause — stands  upon  the  naked,  unsupported  allegation  in  the 
amended  bill  (filed  by  his  after-obtained  judgment  creditors) 
that  John  Bowman  purchased  the  land  of  Davis,  as  the  origin 
or  source  of  his  title;  but,  neither  in  his  answer  nor  deposition 
does  John  Bowman  admit  this  allegation  or  fact;  his  statement 
is,  that  in  1862,  Davis  set  up  a  claim  to  the  land,  then,  and  un- 
interruptedly in  his  possession  since  1848-9,  as  his  own  prop- 
erty; when  he  bought  the  claim  set  up  by  Davis,  in  order  to 
quiet  his  pre-existing  title.  But  if  it  were  admitted  or  proved, 
that  Davis,  though  never  in  possessioyi,  was  entitled  to  the  land, 
it  was  not,  and  is  not  liable  to  the  after-acquired  judgments  of 
the  appellees,  who  are  creditors  of  Davis,  his  vendor. 

The  evidence  in  the  record  leaves  no  room  to  doubt,  that  in 
1862,  John  Bowman,  by  a  contract  in  parol,  to  quiet  his  title, 
purchased  whatever  interest  Davis  had  or  asserted  in  the  land; 
Vol.  lxxx — 102 
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continued  in  the  possession  from  1862,  to  the  institution  of  this 
suit,  in  1881,  and  had  paid  the  whole  of  the  purchase  money. 
After  this  lapse  of  time,  this  bill  having  been  filed  in  1881, 
payment  of  the  purchase  money  is  a  presumption  of  law. 
Tinsley  v.  ATiderson,  3  Call,  329;  Booke^r  v.  Booker j  29  Gratt. 
605. 

The  hustings  court  erred  in  holding  the  lands  in  the  hands 
of  the  appellants,  Bowman  and  Branches,  liable  to  the  judg- 
ment liens  of  the  appellees  against  Davis;  and  the  said  lands, 
under  the  decisions  in  Withers  v.  Garter^  4  Gratt  407,  and 
Floyd,  trustee,  v.  Harding,  28  Gratt.  401,  are  free  and  ex- 
empt from  such  liability,  except  to  the  extent  of  the  unpaid 
purchase  money,  admitted  by  the  deposition  and  answer  filed 
by  the  appellants,  Branch,  for  the  200-acre  tract  purchased  by 
Olive  Branch.  This  balance,  however,  must  be  scaled,  as  the 
transaction  was  had  in  reference  to  Confederate  treasury  notes 
as  a  standard  of  value. 

The  decree  complained  of  must  be  reversed  and  annulled. 

Decree  reversed. 
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^iaunion. 

AsHBY  V.  Bell's  Adm'r. 
October   1st,  1885. 

1.  Appellate  Court — Commission's'  report.— It  is  well  settled  by  re* 

peated  decisions  of  this  court,  that  commissioners*  reports,  not  excepted 
to,  canpot  be  impeached  before  an  appellate  court  in  relation  to  mat- 
ters which  may  be  affected  by  extraneous  testimony. 

2.  Joint  Obligations — Suii  v.  several— Defence  by  (wi^.— Where  suit  is  on 

joint  obligation,  the  bill  is  taken  for  confessed,  and  one  of  several  de- 
fendants appears  and  disproves  plaintiff's  case,  unless  it  be  on  some 
matter  of  defence  which  is  purely  personal  to  himself,  plaintiff  is  not 
entitled  to  a  decree  against  the  others,  but  the  bill  must  be  dismissed. 

3.  PiDUi^\sT¥,KTOKS— Sureties— Devastatni—Statute  of  limitations— Case 

at  bar.— In  1865,  E.  sued  out  distress  warrant  against  estate  of  J.,  de* 
ceased,  which  had  been  committed  to  sheriff,  administrator,  who  wasted 
it.  Warrant  was  placed  in  hands  of  sheriff's  deputy  to  levy.  It  was 
never  levied,  but  was  returned  to,  and  remained  effete  in  clerk's  office 
until  1880,  when  E.'s  administrator  brought  chancery  suit  against  sher- 
iff-administrator and  his  two  sureties,  alleging  the  devastaznl,  and  ask* 
ing  relief.  Against  principal  and  all  his  sureties,  except  A.,  the  bill 
was  taken  for  confessed.  *  A.  answered  and  plead  statute  of  limitations. 

Held: 

1.  The  claim  of  E.'s  administrator  for  the  devastavit  vi^s  debarred  as 

against  sheriff-administrator's  sureties,  though  not  against  him- 
self, when  the  suit  was  brought  in  1880. 

2.  The  suit  being  on  the  joint  obligation  of  all  the  sureties,  the  de- 

fence by  A.,  not  being  purely  personal  to  him,  enured  to  the  ben- 
efit of  all,  and  no  decree  can  be  entered  against  any. 

Appeal  from  decree  of  circuit  court  of  Clarke  county,  pro- 
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nounced  October  9th,  1884,  in  the  chancery  cause  of  E.  Bell's 
administrator  against  Jonas  P.  Bell's  administrator  and  others. 

The  bill  was  filed  at  the  July  rules,  1880,  by  the  administra- 
tor of  Emily  Bell,  deceased,  who  is  the  appellee  here,  against 
Washington  Ferguson,  late  sheriflT  of  Clarke  county,  and  as 
such,  committee  administrator  of  Jonas  P.  Bell,  deceased,  and 
the  sureties  on  his  official  bond.  The  claim  asserted  in  the  bill 
was,  that  at  the  death  of  the  said  Jonas  P.  Bell,  which  occur- 
red during  the  late  war,  he  was  indebted  to  the  plaintiff's  intes- 
tate on  account  of  rent  for  a  certain  farm,  situate  in  the  said 
county.  That  at  the  September  term,  1865,  of  the  county 
court  of  the  said  county,  the  estate  of  the  said  Jonas  P.  Bell, 
deceased,  was  committed  for  administration  to  the  said  Fergu- 
son, sheriflf,  as  aforesaid.  And  that  soon  thereafter,  a  warrant 
of  distress  was  issued  in  favor  of  the  said  Emilv  Bell,  directed 
to  the  said  Ferguson  as  sheriff,  commanding  him  to  levj-  the 
same  upon  the  goods  and  chattels  of  the  estate  of  the  said  Jo- 
nas P.  Bell,  deceased,  to  satisfy  the  said  claim  for  rent  reserved 
upon  contract.  That  said  warrant  of  distress  went  into  the 
hands  of  one  James  W.  Ryan,  a  deputy  of  the  said  Ferguson, 
and  was  levied  by  him  upon  all  the  personal  property  belong- 
ing to  the  said  estate,  which  was  embraced  in  the  appraisement 
list  of  the  estate  returned  by  the  administrator  to  the  clerk's 
office  of  the  county  court  of  the  said  county.  That  the  prop- 
erty so  levied  on  was  not  sold  by  virtue  of  the  said  warrant  of 
distress,  but  was  sold  by  the  administrator;  atid  that  the  pro- 
ceeds of  sale  were  never  paid  over,  either  to  the  said  Emily 
Bell  in  her  lifetime,  or  to  the  complainant  after  her  death,  but 
that  the  said  indebtedness  remains  wholly  unpaid.  That  the 
said  Ferguson,  as  committee  administrator  as  aforesaid,  has  never 
made  any  settlement  of  his  accounts  as  such;  but  that  he 
has  wasted  the  estate,  and  converted  the  same  to  his  own  use. 
And  the  prayer  of  the  bill  was  for  all  proper  accounts  to  be 
taken ;  that  the  debt  due  the  complainant  be  established  as  a 
preferred  debt  to  be  paid  out  of  the  estate  of  the  said  Jonas 
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Bell,  deceased ;  and  that  a  decree  therefor  be  rendered  against 
the  said  administrator  and  his  sureties. 

The  bill  was  taken  for  confessed  as  to  all  the  defendants;  and 
subsequently,  at  the  November  term,  1880,  Buckner  G.  Ashby, 
one  of  the  sureties,  and  who  is  the  appellant  here,  appeared, 
and  by  leave  of  court,  filed  his  answer.  The  answer  denied 
that  the  said  Jonas  Bell  was  ever  the  tenant  of  the  complain- 
ant's intestate,  and  averred  that  though  the  farm  of  the  latter 
was  occupied  by  the  said  Jonas  Bell  a  short  while  before  the 
war,  he  occupied  the  same,  not  as  tenant,  but  to  protect  it  for 
its  owner.  It  also  denied  that  any  warrant  of  distress  ever  is- 
sued, or  was  ever  levied  as  alleged  in  the  bill,  or  that  there  was 
ever  any  indebtedness  on  the  part  of  the  estate  of  the  said  Jonas 
Bell,  deceased,  either  to  the  complainant  or  to  his  intestate  in 
her  lifetime;  and  that  if  any  such  indebtedness  as  alleged  in 
the  bill  ever  existed,  it  had  long  since  been  barred  by  the  stat- 
ute of  limitations,  of  which  statute  the  respondent  claimed  the 
benefit.  And  it  also  averred  that  the  alleged  liability  against 
the  respondent  by  reason  of  his  suretyship  on  the  official  bond 
of  the  said  Ferguson  was  barred  by  the  same  statute. 

The  cause  was  referred  to  a  commissioner  for  an  account, 
which  was  duly  taken  and  returned  to  the  court.  In  his  report 
the  commissioner  said :  "The  claim  of  the  complainant  is  for 
rent  of  property  of  Miss  Emily  Bell  prior  to,  and  during  the 
late  war.  It  has  been  proved  before  me  that  Jonas  P.  Bell  oc- 
cupied said  property,  and  that  its  rental  value  wiis  at  least  the 
amount  claimed.  A  distress  warrant  was  issued  Xovember  23, 
1865,  and  placed  in  the  hands  of  the  sheriff,  for  the  amount 
above  stated.  Said  distress  warrant  with  the  sheriff's  return 
thereon,  and  a  copy  of  the  order  of  the  county  court  of  Clarke 
county,  entered  at  its  term,  186  ,  filing  the  same, 

have  been  laid  before  me,  and  are,  with  the  other  evidence 
touching  this  claim,  returned  herewith.  B.  G.  Ashby  pleads 
the  statute  of  limitations  in  bar  of  this  claim,  and  I  think  it  is 
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barred.     I  have,  however,  stated  the  claim,  that  its  amount 
may  be  known  to  the  court." 

The  return  on  the  distress  warrant,  to  which  reference  in  the 
commissioner's  report  is  made,  is  as  follows: 

"The  estate  of  J.  P.  Bell,  deceased,  committed  to  the  sherifi 
by  the  county  court.  As  deputy  sheriff,  I  have  taken  an  inven- 
tory and  appraisement  of  his  property,  and  advertised  it  for 
sale  on  the  25th  November,  when  the  within  warrant  of  dis- 
tress came  into  my  hands.  The  plaintiff,  Emily  Bell,  directed 
that  the  sale  should  proceed  upon  the  terms  as  advertised  as 
court  administrator,  which  was  accordingly  done,  and  I  have 
the  bonds  taken  at  the  sale,  and  am  ready  upon  the  determina- 
tion of  the  court  and  its  direction  to  hand  them  over  to  whom- 
soever they  may  be  adjudged  to  belong. 

(Signed)  *     James  W.  Ryan.  D.  S." 

To  the  report  of  the  commissioner  the  plaintiff  excepted, 
"  because,"  in  the  words  of  the  exception,  "  it  sustains  plea  of 
statute  of  limitations  to  complainant's  demand."  Xo  other  ex- 
ception to  the  report  was  taken.  The  cause  coming  on  to  be 
finally  heard,  the  exception  was  sustained,  "the  court  being  of 
opinion  that  by  the  distress  warrant  issued  at  the  instance  of 
the  complainant's  intestate  and  filed  in  the  papers  of  the  cause, 
a  lien  was  effected  upon  the  property  of  the  said  Jonas  Bell, 
now  deceased,  and  that  a  recovery  in  this  case  is  not  barred  by 
the  statute  of  limitations."  And,  accordingly,  it  was  ftirther 
decreed  that  the  complainant  recover  of  the  defendants  the 
sum  of  $504.21,  with  interest,  etc. 

From  this  decree  Ashby  appeals. 

McDonald  ^  Moore^  for  appellant. 
M,  3IcCoi^ru'lxj  for  appellee. 
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Lewis,  P.,  after  stating  the  ease,  delivered  the  opinion  of  the 
court. 

It  is  clear  that,  inasmuch  as  there  was  no  exception  taken  by 
the  appellant  in  the  lower  court  to  the  commissioner's  report, 
the  asserted  claim  must  be  held  to  be  established  as  for  rent 
due  the  estate  of  the  plaintiff's  intestate,  and  that  the  decree 
must  be  affirmed,  unless  on  other  grounds  the  contention  of  the 
appellant  is  well  founded.  For  it  ia  settled  by  repeated  decis- 
ions of  this  court,  that  commissioners'  "  reports  not  excepted 
to,  cannot  be  impeached  before  an  appellate  court  in  relation 
to  matters  which  may  be  affected  by  extraneous  testimony." 
Peters  v.  JS'erilk^s  IriLstee^  26  Gratt.  549;  Cole's  committee  \.  Cole's 
adm'uiistrator^  29  Id.  365;  Simrnoris  v.  Simmons'  administrator^  38 
Id.  451. 

It  is  insisted,  however,  that  the  claim  is  barred  by  the  statute 
of  limitations,  and  that  the  circuit  court  erred  in  sustaining  the 
plaintiff's  exception  to  the  commissioner's  report.  On  the 
other  hand,  it  is  contended  that  the  running  of  the  statute  was 
suspended  by  the  issuing  of  the  distress  warrant,  on  the  2.Sd 
November,  1865.  And  it  would  seem  from  the  language  of 
the  decree  appealed  from  that,  in  the  opinion  of  the  circuit 
court,  the  warrant  was  actually  levied,  since  it  is  held  that  "  a  lie)} 
was  effected  "  on  the  goods  and  chattels  of  the  estate  of  Jonas 
Bell,  deceased;  and  that,  therefore,  the  plaintiff's  right  to  re- 
cover was  not  barred  by  the  statute.  The  answer,  however, 
which  is  responsive  to  the  bill,  denies  that  the  warrant  was  lev- 
ied; and  it  is  evident  from  the  terms  of  the  report  that  such 
was  the  conclusion  of  the  commissioner.  At  all  events,  he 
does  not  report  that  there  was  a  levy,  but  says:  "a  distress  war- 
rant was  issued  *  *  which  with  the  sheriff's  return 
thereon,         *         *         is  returned  herewith." 

Looking,  then,  to  the  return,  we  find  that  it  does  not  show 
that  a  levy  was  made,  but  that  the  personalty  had  been  inven- 
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toried  and  advertised  for  sale  by  the  sheriff  as  administrator 
when  the  warrant  was  received;  and  further  "that  the  plaintiff, 
Emily  Bell,  directed  that  the  sale  should  proceed  upon  the 
terms  as  advertised  *  *  which  was  accordingly  done." 
And  then  the  return  concludes  as  follows :  "  I  have  the  bonds 
taken  at  the  sale,  and  am  ready,  upon  the  determination  of  the 
court  *  *  to  hand  them  over  to  whomsoever  they 

may  be  adjudged  to  belong." 

It  is  to  be  observed  that  no  question  has  been  raised,  either 
here  or  in  the  lower  court,  as  to  the  regularity  or  legality  of 
this  return.  On  the  contrary,  the  same  has  been  treated 
throughout  as  regular  and  as  competent  evidence  of  the  facts 
stated  therein.  And  this  being  so,  we  are  constrained  to  con- 
clude that  the  warrant  was  returned  without  having  been  levied. 
For  why  submit  to  the  court  the  determination  of  the  question 
as  to  whom  the  proceeds  of  the  sale  were  payable,  if  there  had 
been  a  levy  and  sale  under  the  distress  warrant?  If  such  had 
been  the  case,  the  mandate  of  the  warrant  itself  would  have 
been  a  sufficient  guide  for  the  officer's  action  in  the  premises, 
without  invoking  the  direction  of  the  coujity  court,  especially 
as  there  were  no  conflicting  claims  of  creditors  to  the  fund.  In 
short,  it  is  manifest  that  the  only  reasonable  inference  from  the 
return  is,  that  the  property  was  sold  by  the  sheriff  in  his  ca- 
pacity as  administrator,  and  that  no  levy  under  the  warrant 
was  made,  in  consequence  of  the  instructions  of  the  plaintiff 
herself.  The  warrant  appears  to  have  been  returned  to  the 
clerk's  office  of  the  county  court  and  there  filed,  and  no  action 
seems  to  have  been  taken  in  the  matter  until  the  institution  of 
the  present  suit,  nearly  fifteen  years  thereafter. 

But  it  is  unnecessary  to  place  the  decision  of  the  case  on  the 
ground  that  the  warrant  was  in  fact  not  levied.  Suppose  it  had 
been  levied.  This  is  not  a  suit  to  enforce  a  lien  upon  specific 
property;  and  if  it  were,  there  is  no  property  upon  which  the 
alleged  lien  could  be  enforced,  for  all  the  eftects  of  the  estate 
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were  sold  by  the  administrator,  in  1865,  and  presumably  went 
into  the  hands  of  purchasers  for  valuable  consideration,  with- 
out notice  of  the  claim  of  the  plaintiff's  intestate. 

In  Frmiklbi's  adm'r  v.  Depriest^  13  Gratt.  257,  a  suit  in  equity 
was  instituted,  alleging  a  devastavit  on  the  part  of  the  execu- 
tor, and  praying  a  decree  for  the  plaintiff's  claim.  The  case 
resulted  in  a  protracted  litigation,  coming  to  this  court,  then 
going  back  for  further  proceedings  to  the  circuit  court,  and 
finally  a  decree  was  entered  in  the  plaintiff's  favor.  Thereupon 
an  action  at  law  on  the  executorial  bond  was  begun,  to  re- 
cover the  amount  of  the  said  decree;  and  it  was  held,  in  reply 
to  the  defence  of  the  statute  of  limitations,  that  the  statute  did 
not  begin  to  run  in  favor  of  the  surety  until  the  entry  of  the 
decree  in  the  equity  suit  ascertaining  the  liability  of  the  exec- 
utor. 

In  Leake's  ex'or  v.  Leake  et  als,  75  Va.  793,  a  creditor  of  the 
estate  brought  an  action  of  assumpsit  against  the  executor,  in 
1860,  and  recovered  a  judgment  therein,  in  June,  1870.  And 
within  one  year  thereafter  he  filed  his  bill  in  equity  against  the 
executor  and  his  sureties  for  satisfaction  of  the  judgment. 
The  defendants  relied  on  the  ex  parte  settlements  of  the  exec- 
utor, and  insisted  that  the  plaintiff's  right  to  surcharge  and 
falsify  the  same  was  barred  afler  the  lapse  of  five  years.  But 
this  defence  was  overruled,  this  court  saying  that  if  there  is  any 
limitation  in  case  of  a  devastavit  at  all,  it  is  certainly  not  less  than 
ten  years. 

A  similar  defence  was  relied  on  by  the  executor  and  his  sure- 
ties, and  with  the  same  result,  in  the  subsequent  case  of  Shtrpe^s 
ex'ors  V.  Rockwocd  et  alSj  78  Va.  24,  the  court  holding  that  the 
pendency  of  another  suit  by  other  parties  against  the  executor, 
which  enured  to  the  benefit  of  the  plaintiff  in  the  suit  then 
under  consideration,  eftectually  protected  the  claim  of  the  plain- 
tiff from  the  statutory  bar  attempted  to  be  set  up. 

But  very  difterent  from  these  cases  is  the  present  case.  Here, 
although  the  claim  is  allejfed  in  the  bill  to  have  accrued  prior 
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to  the  year  1865,  yet  no  suit  was  instituted  to  recover  it,  until 
1880.  And  to  hold  that  the  mere  issuing  of  a  distress  warrant, 
fifteen  years  before  the  suit  wa«  instituted,  which  was  returned 
unexecuted,  and  which  has  remained  filed  in  the  clerk's  office, 
without  vitality  or  efifect,  until  the  present  time,  operated  to 
suspend  the  running  of.  the  statute  of  limitations,  would  be  to 
announce  a  doctrine  unsupported  by  principle  or  authority. 

We  are  of  opinion,  therefore,  that  the  right  of  action  accrued 
when  the  warrant  was  returned  by  the  sheriff',  if  not  before, 
and  that  the  case  is  within  the  statute,  which  enacts  that  upon 
the  bond  of  a  sheriff"  acting  as  a  personal  representative,  suit 
shall  be  brought  within  ten  years  after  the  right  of  action  shall 
have  fii*8t  accrued;  which  provision,  however,  applies  only  to 
the  sureties  on  the  bond,  and  not  to  the  principal  himself  or 
his  personal  representative.  Code  1873,  ch.  146,  sees.  8  and  9; 
4  Minor's  Insts.  508.  Xor  is  the  ciise  of  the  appellant  affected 
by  anything  contained  in  the  last-mentioned  section,  which, 
among  other  things,  provides  that  the  right  of  action  in  favor 
of  one  obtaining  execution  against  a  personal  representative, 
or  to  whom  payment  or  delivery  of  estate  in  the  hands  of  such 
representative  shall  be  ordered  by  a  court  acting  upon  his  ac- 
count, "shall  be  deemed  to  have  first  accrued  from  the  return- 
day  of  such  execution,  or  from  the  time  of  the  right  to  require 
payment  or  delivery  upon  such  order,  whichever  shall  happen 
first."  For  here  there  has  been  no  execution  against  the  appel- 
lant's principal,  nor,  prior  to  the  institution  of  the  present  suit, 
any  settlement  of  his  accounts.  The  time  at  which  the  right 
of  action  accrued  must,  therefore,  be  determined  independently 
of  the  statute.     Fraaklhfi^  adnt'r  v.  Depriest^  supra. 

But  the  appellee  insists  that,  conceding  this  to  be  true,  the 
decree  having  been  taken  for  confessed  against  all  the  defend- 
ants, and  only  one  of  them,  namely,  the  appellant  here,  having 
afterwards  answered,  the  decree  nmst  stand  as  against  all,  ex- 
cept the  appellant.  This  position,  however,  is  not  well  taken. 
The  rule  is,  that  where  in  a  suit  on  a  joint  obligation,  the  bill 
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is  taken  for  confessed,  and  one  of  several  defendants  appears 
and  disproves  the  plaintiff's  case,  unless  it  be  on  some  matter 
of  defence  which  is  purely  personal  to  himself,  the  plaintiff  is 
not  entitled  to  a  decree  against  the  others,  but  the  bill  will  be 
dismissed  as  to  all  the  defendants. 

In  Gartigiie  v.  Raymond,  4  Leigh,  579,  a  bill  was  filed  by  a 
distributee  against  an  administrator  and  his  surety,  alleging 
that  the  administrator  had  not  duly  accounted,  and  praying 
that  an  account  be  ordered,  etc.  The  bill  was  taken  for  con- 
fessed as  to  the  administrator,  but  the  surety  answered,  and 
showed  that  on  a  final  settlement,  the  plaintiff  had  released  the 
administrator.  The  bill  was  dismissed  as  to  both  defendants, 
and  on  appeal  to  this  court  the  decree  was  affirmed. 

The  same  doctrine  had  previously  been  held  in  Clason  v. 
Morris,  10  Johns.  525,  wherein,  speaking  for  the  court,  Spen- 
cer, J.,  said:  *^I  believe  not  a  case  can  be  found  in  which  it  is 
insinuated  that  where  there  are  two  defendants  having  a  joint 
interest,  and  one  appears  and  answers,  and  disproves  the  plain- 
titf*'s  case,  that  the  plaintiff  can  have  a  decree  against  the  other 
who  had  made  default,  and  against  whom  the  bill  was  taken 
pro  confef<so.  It  would  be  unreasonable  to  hold  that  because 
one  of  the  defendants  had  made  default,  the  plaintiff'  should 
have  a  decree  even  against  him,  when  the  court  is  satisfied  from 
the  proofs  offered  by  the  other,  that  in  fact  the  plaintift*  is  not 
entitled  to  a  decree."     See  also  2  Barton's  Chy.  Pr.  sec.  240. 

The  rule,  however,  as  we  have  said,  does  not  apply  where 
the  defence  set  up  by  the  defendant  who  answers  is  not  com- 
mon to  all  the  defendants :  as,  for  example,  when  the  defence 
is  infancy,  bankruptcy,  and  the  like.  In  such  case,  the  decree 
against  those  who  have  made  default  is  not  affected,  but  will 
remain  in  full  force  as  against  them.  And  so  here  the  appellee 
contends  that  the  defence  of  the  statute  of  limitations  is  a  per- 
sonal privilege,  and  to  avail  must  be  pleaded  by  the  party  who 
would  take  advantage  of  it. 

To  a  certain  extent  this  proposition  is  undeniable.     It  is  true. 
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it  is  not  for  the  court  ex  mero  motu  to  interpose  the  defence  in 
behalf  of  a  defendant  who  does  not  choose  to  interpose  it  for 
himself.  For,  as  was  said  by  Judge  Richardson  in  Smith  v. 
Hutchinson^  78  Va.  683,  "the  court  sits  to  determine  all  ques- 
tions of  law  and  practice  under  established  rules,  and  not  to 
interpose  or  plead  *  *  special  defences  for  defendants, 
who,  by  their  conduct  in  failing  to  appear  and  make  defence, 
in  effect  say  that  they  cannot  gainsay  the  plaintiff's  right." 

But  here  the  interest  of  the  defendants  is  joint,  and  the  de- 
fence set  up  by  the  appellant  is,  that  the  plaintiff's  right  of  ac- 
tion is  barred,  not  as  against  him  alone,  but  all  the  sureties  on 
his  principal's  bond.  And  it  is  difficult  to  see  why  the  defence 
thus  relied  on  should  not  enure  to  the  benefit  of  all  the  sureties, 
and  with  the  same  effect,  as  if,  instead  of  that  defence,  the  ap- 
pellant had  pleaded  and  proved  a  release  by  the  plaintiff,  or  pay- 
ment in  full  of  the  asserted  claim,  or  any  other  defence  going 
to  the  foundation  of  the  plaintift^'s  right  to  a  decree  at  all. 
Certainly  no  authority  has  been  cited  to  support  any  such  dis- 
tinction as  that  contended  for  by  the  appellee,  and  it  is  perhaps 
safe  to  say  none  can  be  found. 

For  these  reasons  we  are  of  opinion  that  the  decree,  so  far  as 
it  affects  th()  appellant  and  his  co-sureties,  is  erroneous,  and  to 
that  extent  must  be  reversed. 

Decree  rk versed  in  part. 
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S.  V.  R.  R.  Company  v.  Miller. 
October  1st,  1885. 

1.  Appellate  Court — Objections  there— J?eview.— Defects  in  notice,  or 

in  service  of  notice,  by  sub  contractor  to  owner  under  mechanics*  lien 
law,  can  not  be  objected  to  for  the  first  time  in  appellate  court.  Nor 
can  refusal  of  court  below  to  award  new  trial  be  reviewed,  unless  all 
the  evidence  is  in  some  proper  mode  certified  to  appellate  court. 

2.  Mechanics*  LiKHS^Nottce — Affidavii—Liabilify  of  owner. — ^As  soon  as 

sub-contractor  has  furnished  latior  or  materials,  he  may  give  notice  to 
owner,  and  may  furnish  the  affidavit  at  any  time  within  twenty  days 
after  completion  of  building,  or  termination  of  work.  And  without 
regard  to  state  of  accounts  between  owner  and  general  contractor, 
owner,  upon  proper  notice  and  affidavit,  is  liable,  absolutely,  to  sub- 
contractor for  amount  named  in  affidavit.  Code  1873,  chap.  115,  J  5, 
amended  Acts  1874-5,  p.  437. 

3.  Idem — Statute  construed—  Two-fold  remedy,— ^eQ\\oxi  8  secures  to  sub- 

contractor benefit  of  lien  given  general  contractor  by  section  4,  pro- 
vided notice  is  given  by  former  before  lien  is  discharged.  This  remedy 
is  additional  to  that  conferred  by  section  5,  which  gives  to  sub-con- 
tractor, upon  compliance  with  its  requirements,  the  right  to  charge 
owner  personally.  Under  section  8,  regard  is  had  to  state  of  accounts 
between  owner  and  general  contractor;  under  section  5,  none  is  had. 

4.  Idem — General  contractor's  failure — Ozuner's  liability.— ¥2lcX,  of  general 

contractor's  failure,  and  owner's  necessity  to  complete  the  work,  does 
not  affect  owner's  liability  for  amount  due  sub-contractor  for  labor  or 
materials. 
6.  Equitably  Assignments— />az«/^^'j  liability— Peace's  remedy.— \x  is 
well  settled,  that  where  one  man  having  funds  in  another's  hands, 
draws  on  him  an  order  directing  them  to  be  paid  to  a  third  party,  for 
value,  such  order  will  pass  to  the  payee  the  title  to  said  funds,  which 


Digitized  by 


Google 


822  S.  V.  R.  R.  Company  v.  Miller. 

Statement— Opinion. 

title  a  court  of  equity  will  enforce.  But  drawee  may  refuse  to  accept ; 
in  which  event  he  is  not  liable  a/  law  to  payee ;  but  payee  may  then 
return  order  to  drawer;  or  may  sue  drawer;  or  may  sue  in  equity 
for  the  fund. 

Error  to  judgment  of  circuit  court  of  Augusta  county,  ren- 
dered May  20th,  1884,  for  $612.81,  with  interest  from  October 
12th,  1882,  and  costs,  in  favor  of  the  plaintiff  in  the  action  of 
assumpsit  of  S.  P.  H.  Miller  against  The  Shenandoah  Valley 
Railroad  Company. 

Opinion  states  the  case. 

W,  IL  TrarerSy  for  the  plaintiff  in  error. 
H.  St.  G.  7\icker,  for  the  defendant  in  error. 
Lewis,  P.,  delivered  the  opinion  of  the  coilrt. 

It  appears  that  in  March,  1882,  the  Shenandoah  Valley  Kail- 
road  Company  entered  into  a  written  contract  with  one  Julius 
C.  Holmes  for  the  construction  of  certain  depot  buildings  along 
the  line  of  its  railroad  in  this  state.  That  during  the  spring 
and  summer  of  that  year,  the  defendant  in  error,  who  was  the 
plaintiff  in  the  court  below,  furnished  lumber  to  the  contractor, 
Holmes,  which  wa^  used  in  the  execution  of  his  contract  with 
the  defendant  company.  That  on  or  about  the  10th  of  Octo- 
ber, of  the  same  year,  the  said  contractor  failed,  and  thereupon, 
pursuant  to  the  contract  between  the  parties,  the  company, 
through  its  chief  engineer,  took  charge  of  the  work,  and  soon 
thereafter  completed  it.  That  about  the  time  of  the  contract- 
or's failure,  various  orders  were  drawn  by  him  on  the  comp)any 
in  favor  of  third  parties,  for  valuable  consideration,  of  which 
the  company  had  notice,  though  the  same  were  not  accepted  by 
the  company.  That  at  the  time  the  company  took  charge  of 
the  work  it  owed  the  contractor  $1,200,  which  at  the  time  of 
the  trial  of  the  present  action  in  the  lower  court  had  been  re- 
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duced  to  $700.  That  at  the  time  of  the  contractor's  failure  he 
was  indebted  to  the  plaintiff,  for  lumber  so  furnished,  in  the 
sum  of  $612.81.  That  soon  thereafter,  and  before  the  comple- 
tion of  the  work  by  the  company,  the  plaintiff  delivered  to  the 
company  a  notice  in  writing,  verified  by  affidavit,  of  which  the 
following  is  a  copy : 

"October  12,  1882. 
Julius  C.  Holmes,  general  contractor. 

In  account  with  S.  P.  H.  Miller,  ftirnisher  of  materials. 

Virginia — Roanoke  county,  s.  c. : 

This  day,  before  me,  the  undersigned,  notary  public  in  and 
for  said  county,  the  said  ftirnisher  of  materials,  S.  P.  H.  Miller, 
made  oath  that  the  above  account  of  $612.81,  against  the  said 
general  contractor,  Julius  C.  Holmes,  is  true  and  unpaid,  and 
is  due  to  him  from  the  said  general  contractor  for  materials  fiir- 
nished  for  the  following  depota  along  the  line  of  the  Shenan- 
doah Valley  railroad,  to-wit:  For  fi^eight  depot  at  Waynesboro, 
$67.20;  for  freight  depot  at  Lofton,  Augusta  county,  $34.48; 
for  freight  depot  at  Buchanan,  Botetourt  county,  $238.56;  for 
passenger  depot  at  Glenwood,  Rockbridge  county,  $157.30;  for 
freight  depot  at  Midvale,  Rockbridge  county,  $50.57;  for  depot 
platform  steps  at  Waynesborough,  $12;  $52.60  for  depot 
on  the  line  in  Virginia,  not  now  known,  all  of  which  amounts 
are  itemized,  but  not  in  account  attached  hereto,  under  a  sub- 
contract between  sub-contractor  and  said  general  contractor, 
under  a  contract  between  the  latter  and  the  said  owner.  Given 
under  my  hand,  this  13th  day  of  October,  1882. 

(Signed.)  Lucien  H.  Cocke,  N.  P." 

And  to  this  notice  was  appended  the  following: 

"  I,  the  said  sub-contractor,  S.  P.  H.  Miller,  hereby  certify 
my  intention  to  claim,  for  the  amount  of  the  above  account, 
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$612.81,  on  the  above  described  buildings,  the  benefit  of  the 
lien  provided  by  the  Code  of  1873,  chapter  115,  and  the  acts 
amendatory  thereof  Given  under  my  hand,  this  13th  day  of 
October,  1881. 

S.  P.  II.  Miller,  Sub-contractor." 

"  To  the  Shenandoah  Valley  Railroad  Company. 

Owner  of  the  above  described  property  is  hereby  notified, 
that  I  shall  hold  it  liable  for  the  above  account.  Given  under 
my  hand,  this  13th  day  of  October,  1882. 

S.  P.  H.  Miller,  Sub-contractor." 

And  upon  the  foregoing  appears  the  following  endorsement : 

"Delivered  copy  of  the  within  to  W.  W.  Coe,  chief  engineer 
S.  v.  R.  R.,  in  his  office  at  Roanoke,  Oct.  ISth,  1882. 

(Signed.)  S.  P.  H.  Miller." 

"  Subscribed  and  sworn  to  by  8.  P.  II.  Miller,  before  me,  this 
18th  day  of  Feb.,  1884. 

(Signed.)  Joseph  B.  Woodward,  X.  P." 

Payment  of  the  above  account  not  having  been  made,  the 
present  action  was  instituted  against  the  company,  to  which  it 
appeared,  and  issue  was  joined  on  the  plea  of  non-asstmipsii. 
The  case  having  been  heard,  a  verdict  and  judgment  were  ren- 
dered in  the  plaintift'^s  favor  for  the  sum  of  $612.81,  with  in- 
terest thereon  from  the  12th  of  October,  1882,  until  paid,  and 
costs.  And  thereupon  the  defendant  applied  for  and  was 
awarded  a  writ  of  error  and  supersedeas. 

The  first  objection  urged  is,  that  the  written  notice  of  the 
plaintift*  to  the  company  was  not  serv^ed  in  accordance  wnth  the 
terms  of  the  statute,  which  enacts  as  follows:  "It  shall  be  sufli- 
cient  to  serve  any  process  against,  or  notice  to  a  corporation, 
on  its  mayor,  rector,  president,  or  other  chief  officer,  or  in  his 
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absence  from  the  county  or  corporation  in  which  he  resides,  or 
in  which  is  the  principal  oflice  of  the  corporation,  against  or  to 
which  the  process  or  notice  is,  if  it  be  a  city  or  town,  on  the 
president  of  the  council  or  board  of  trustees,  or  in  his  absence, 
on  the  recorder  or  any  alderman  or  trustee;  and  if  it  be  not  a 
city  or  town,  on  the  cashier  or  treasurer;  and  if  there  be  none 
such,  or  he  be  absent,  on  a  member  of  the  board  of  directors, 
trustees  or  visitors.  *  *  *  *^  Service  on  any  person  under 
this  section,  shall  be  in  the  county  or  corporation  in  which  he 
resides;  and  the  return  shall  show  this,  and  state  on  whom  and 
when  the  service  was,  otherwise  the  service  shall  not  be  valid." 
Code  1873,  ch.  166,  sec.  7. 

It  is  insisted  that,  inasmuch  as  the  return  in  the  present  case 
does  not  show  that  the  chief  engineer,  upon  whom  the  notice 
was  served,  resided  at  the  time  of  service  at  Roanoke,  the  ser- 
vice is  insufficient,  and  therefore  that  the  plaintift*  has  not 
brought  himself  within  the  proiisions  of  the  statute  under 
which  his  claim  is  asseited,  namely,  the  statute  commonly 
known  as  the  **  mechanic's  lien  law." 

It  is  also  objected  that  the  affidavit  accompanying  the  notice 
in  the  present  case  is  defective,  because  not  in  compliance  with 
the  last-mentioned  statute,  which  requires  the  affidavit  to  show 
"a  correct  account  of  the  amount  due"  the  sub-contractor  by 
the  contractor.  And  in  support  of  this  objection,  reference  is 
made  to  the  recent  case  of  Shackleford  v.  Beck\  ante  p.  573. 

In  that  case,  it  is  true,  this  court  held,  construing  the  4th 
section  of  chapter  115  of  the  Code  of  1873,  which  requires  a 
general  contractor,  in  order  to  avail  himself  of  the  lien  given 
by  the  preceding  section,  to  render  on  oath  "a  true  account  of 
the  work  done  or  material  fiirnished,"  that  the  rendering  of  a 
mere  statement,  showing  the  balance  claimed  to  be  due'  the 
contractor,  was  not  a  sufficient  compliance  A\nth  the  terms  of 
the  statute,  but  that  the  items  of  the  account  must  be  furnished; 
or,  in  other  words,  the  contractor  must  "give  a  bill  of  partieu- 
Vol.  lxxx — 104 
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hxrs^  whereby  all  who  may  be  interested  can  ascertain  not  only 
the  amount  demanded,  but  the  correctness  or  reasonableness  of 
the  demand."  This,  said  Judge  Fauntleroy,  speaking  for  the 
court,  the  statute  prescribes  in  clear  and  unmistakable  language, 
and  a^  no  such  lien  as  that  provided  for  by  this  statute  is  known 
to  the  common  law  or  to  courts  of  equity,  but  "  is  purely  a  crea- 
ture of  the  statute,  it  must  be  availed  of,  if  at  all,  upon  the 
terms  and  conditions  which  the  statute  prescribes." 

Such  was  this  court's  construction  of  the  section  then  under 
review;  that  section  requiring  "a  true  account"  to  be  ftirnished, 
and  the  fifth  section,  under  which  the  plaintiff  in  the  present 
action  proceeded,  requiring  *'a  correct  account,"  etc.  And 
while  the  construction  thus  placed  upon  the  fourth  section  must 
be  considered  as  the  law  of  the  state  and  respected  as  such,  yet 
we  are  of  opinion  that  under  the  circumstances  neither  of  the 
objections  to  which  we  have  referred  can  be  sustained  in  the 
present  case.  Neither  was  made  in  the  court  below;  but  both 
are  for  the  first  time  raised  in  the  appellate  court.  If  the  com- 
pany desired  to  rely  upon  them,  it  should  have  brought  them 
to  the  attention  of  the  circuit  court;  and  not  having  done  so, 
clearly  it  is  now  too  late  t<»  raise  them  here.  The  object  of  the 
notice  is  to  apprise  the  owner  of  the  sub-contractor's  claim,  and 
to  warn  him  against  making  payment  to  the  geneml  contractor. 
And  if  the  notice  be  for  any  reason  defective,  or  if  it  be  not 
properly  sened,  it  is  the  undoubted  privilege  of  the  owner  in 
a  suit  or  action  against  him  by  the  contractor,  to  defend  on 
that  ground.  But  these  defects  or  objections  he  may  waive, 
as  in  the  present  case  was  done  by  the  defendant  in  not  object- 
ing in  the  circuit  court  to  the  introduction  in  evidence  before 
the  jury  of  a  copy  of  the  written  notice  served  by  the  plaintiff, 
with  the  return  thereon;  and  having  thus  waived  them  there, 
the  right  to  insist  upon  them  now  is  gone.  Powell  on  Appel- 
late Proceedings,  p.  336,  §  66;  Ballard  v.  Whitlock,  18  Qratt 
235;  Dillard  v.  Thornton,  29  Id.  392. 
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The  subject  of  the  next  assignment  of  error  is  the  refusal  of 
the  circuit  court  to  give  to  the  jury  certain  instructions  asked 
for  by  the  defendant.     The  first  is  as  follows : 

"If  the  jury  believe  from  the  evidence  that  Julius  C.  Holmes 
contracted  with  the  Shenandoah  Valley  Railroatl  Company  to 
construct  for  it  certain  depot  buildings,  the  said  contractor  to 
fiirnish  all  the  necessary  material  and  labor  therefor ;  that  the 
said  company  was  to  retain  a  part  of  the  contract  price  as  secu- 
rity for,  and  until  the  completion  of  all  the  said  buildings,  and 
the  said  plaintiff  contracted  with  the  said  Holmes  to  furnish 
materials  for  the  said  buildings  or  any  of  them,  then  the  plain- 
tiff is  not  entitled  to  recover  unless  they  shall  further  find  from 
the  evidence : 

"  1.  That  the  plaintiff,  after  the  completion  of  the  last  of  the 
depot  buildings  to  be  constructed  by  Holmes,  and  within  twenty 
days  from  such  completion,  gave  notice  in  writing  to  the  said 
defendant  of  the  value  of  the  materials  furnished  by  him. 

"  2.  That  within  twenty  days  fi'om  said  completion,  the  plain- 
tiff* furnished  the  said  company  with  an  affidavit,  showing  a 
correct  account  of  the  amount  due  him  by  the  said  Julius  C. 
Holmes. 

''  3.  That  at  the  time  of  the  service  of  the  notice  aforesaid  by 
the  plaintiff  on  the  defendant,  there  was  money  due,  or  after- 
ward became  due,  to  the  said  Holmes  by  the  said  company  un- 
der his  said  contract  with  the  said  company." 

The  principal  question  sought  to  be  raised  by  this  instruction 
was,  that  the  notice  and  affidavit  required  by  the  statute,  to  en- 
title the  sub-contractor  to  the  benefit  of  its  provisions,  must, 
in  order  to  have  that  effect,  be  furnished  after,  and  not  before 
the  entire  completion  of  the  work  by  the  general  contractor. 
Obviously,  this  is  not  the  true  construction  of  the  statute. 

By  an  act,  approved  March  31,  1875,  sections  4  and  5  of  ch. 
115  of  the  Code  were  amended  and  re-enacted;  and  section  5 
as  amended,  under  which  the  notice  and  affidavit  in  the  present 
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case  were  furnished,  provides  as  follows:  "  Any  sub-contractor, 
or  any  person  contracting  to  furnish  materials  about  a  building 
or  other  improvement,  for  a  general  contractor,  or  other  person 
than  the  owner,  may  arive  notice  in  writing  to  the  owner  of 
such  building  or  other  improvement,  stating  the  value  of  the 
labor  performed  or  materials  furnished,  and  shall,  within  twenty 
days  after  such  building  or  other  improvement  is  completed, 
or  the  work  thereon  otherwise  terminated,  furnish  the  owner 
thereof  with  an  affidavit  showing  a  correct  account  of  the 
amount  due  to  said  party  by  the  contractor  and  remaining  un- 
paid to  the  sub-contractor  or  person  contracting  to  furnish  ma- 
terials, and  the  said  owner  shall  be  liable  for  the  amount  of 
such  claim  to  said  sub-contractor  or  pei^son  contracting  to  fur- 
nish materials:  provided,  the  same  does  not  exceed  the  amount 
named  by  the  said  claimant  in  the  affidavit  hereinbefore  re- 
quired; and  in  that  event,  the  owner  of  the  building  or  other 
improvement  shall  be  liable  to  the  claimant  for  the  amount 
named  in  said  affidavit,  and  no  more.''  Acts  1874-76,  p.  437. 
It  is  plain  from  the  language  thus  employed,  that  the  inten- 
tion of  the  legislature  was  to  authorize  notice  to  be  given  after 
the  materials  have  been  ftirnished  by  the  sub-contractor,  and  to 
prescribe  a  limitation  w^ithin  which  the  essential  affidavit 
"showing  a  correct  account  of  the  amount  due"  to  the  sub- 
contractor shall  be  furnished,  namely,  twenty  days  after  the 
completion  of  the  work,  and  no  longer.  In  other  words,  the 
sub-contractor  may  give  notice  as  soon  as  the  materials  are  ftir- 
nished, and  may  at  the  same  time,  if  he  please,  turnish  the  re- 
quired affidavit,  or  at  any  time  thereafter,  provided  the  same  is 
ftirnished  mthin  twenty  days  after  the  work  is  completed.  If 
he  delays  ftirnishing  the  affidavit  until  after  the  expiration  of 
that  time  from  the  completion  of  the  work,  then  his  right  to 
avail  himself  of  the  benefit  of  the  fifth  section  of  the  statute  is 
s^one.  This  construction  is  not  less  favorable  to  the  owner  than 
that  contended  for  by  the  company,  as  it  apprises  him  in  ad- 
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vanQe  of  the  completion  of  the  work  of  the  claim  of  the  sub- 
contractor, and  certainly  the  language  of  the  statute  admits  of 
no  other  reasonable  interpretation. 

In  Roanoke  Land  and  Improvement  Co.  v.  Kam  ^  Hickson^ 
ante  p.  589,  Judge  Lacy,  in  delivering  the  opinion  of  the  court, 
said:  *' When  the  labor  has  been  performed  and  the  materials 
furnished,  the  notice  may  be  given  and  the  affidavit  furnished 
at  any  time  within  twenty  days  after  the  building  has  been  com- 
pleted. This  is  the  termination  provided  by  law;  there  is  no 
other." 

Kor  does  the  third  clause  of  the  instruction  which  was  asked 
for  by  the  defendant  correctly  propound  the  law.  The  language 
of  the  statute  is  explicit,  that  when  notice  has  been  given  and 
affidavit  furnished,  "the  owner  shall  be  liable  for  the  amount 
of  such  claim"  to  the  sub-contractor  absolutely,  "provided,  the 
same  does  not  exceed  the  amount  named  by  the  said  claimant 
in  the  affidavit  (?)  hereinbefore  required-  and  in  that  event,  the 
owner  of  the  building  or  other  improvement  shall  be  liable  to 
the  claimant  for  the  amount  named  in  the  said  affidavit  (?),  and 
no  more."  Doubtless  the  word  "affidavit,"  as  it  here  occurs  in 
the  amended  statute,  was  by  inadvertence  inserted  in  place  of 
the  word  "  notice,"  as  it  appears  in  the  original  statute,  in  the 
Code,  ch.  115,  sec.  5.  At  all  events,  it  is  very  clear  that  the 
liability  of  the  owner  to  the  sub-contractor,  after  proper  notice 
has  been  given  and  affidavit  furnished,  is  not  dependent  upon 
the  state  of  the  accounts  between  the  owner  and  the  general 
contractor  at  the  time  such  notice  and  affidavit  is  furnished,  or 
at  any  time  thereafter.  And  therefore  the  circuit  court  very 
properly  refused  to  instruct  the  jury  that  the  phiintift*  could  not 
recover  unless  they  were  satisfied,  from  the  evidence,  "  that  at 
the  time  of  the  service  of  the  notice  as  aforesaid  by  the  plaintift* 
on  the  defendant  there  was  money  due,  or  afterward  become 
due,  to  the  said  Holmes  by  the  said  company  under  his  said 
contract  with  the  said  company." 

Kor  is  this  view  opposed  by  anything  contained  in  the  sixth 
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section  of  the  statute,  which  provides,  that  if  the  account  of 
the  sub-contractor  be  furnished  the  owner,  and  is  approved  by 
the  general  contractor,  or  if  after  ten  days  notice  to  the  latter 
of  the  filing  of  the  said  account  with  the  owner,  he  shall  fail  to 
file  with  the  owner  any  objection  to  the  account,  in  either  case 
the  owner  may  pay  the  amount  to  the  sub-contractor,  and  shall 
then  be  entitled  to  a  credit  for  the  amount  so  paid  upon  what- 
ever may  be  due  by  him  to  the  general  contractor.  Manifestly, 
it  was  not  the  object  of  this  section  in  any  way  to  affect  the  per- 
sonal liability  which  by  the  preceding  section  is  imposed  upon 
the  owner,  in  case  the  requisite  notice  and  affidavit  are  fiir- 
nished  as  provided  by  that  section ;  but  out  of  abundant  cau- 
tion, and  as  a  matter  of  obvious  justice  to  the  owner,  to  de- 
clare, in  express  terms,  his  right  to  be  credited,  in  his  settle- 
ment with  the  general  contractor,  with  any  sum  paid  by  him  to 
the  sub-contractor  in  pursuance  of  the  provisions  of  this  act. 

Reference  is  also  made  to  the  eighth  section ;  but  it  is  ecpmlly 
plain  that  its  provisions  have  no  bearing  on  the  question  before 
us.  It  enacts  that  the  lien  of  the  general  contractor,  given  by 
the  fourth  section,  shall  enure  to  the  benefit  of  the  sub-con- 
tractor or  material  man,  to  whom  the  general  contractor  may 
be  indebted  for  work  or  materials,  ''  provided,  said  sub-con- 
tractor, workman  or  other  person,  shall  furnish  notice  to  the 
owner  of  his  claim  against  the  general  contractor  before  the 
amount  of  such  lien  is  actually  paid  oft'  and  discharged." 

By  this  section  provision  is  made  for  securing  to  the  sub-con- 
tractor the  benefit  of  the  lien  which  may  have  been  acquired  by 
the  general  contractor,  provided,  notice  is  given  by  the  former 
before  the  lien  is  discharged.  But  the  provision  thus  made  is 
wholly  independent  of  the  provisions  of  the  fifth  section,  which 
gives  to  the  sub-contractor,  after  complying  with  its  require- 
ments, the  right  to  charge  the  owner  personally.  In  other 
words,  the  right  conferred  by  the  eighth  section  is  in  addition 
to  that  conferred  by  the  fifth.  But  no  lien  can  be  acquired  by 
the  sub-contmctor  unless  the  requisite  notice,  which  in  this  in- 
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Stance  is  not  required  to  be  supported  by  affidavit,  is  given  be- 
fore the  lien  in  favor  of  the  general  contractor  has  been  paid 
oft'  and  discharged;  whereas,  under  the  fifth  section,  the  sub- 
contractor may  hold  the  owner  personally  liable,  whether  he 
has  settled  in  full  with  the  general  contractor  or  not. 

And,  since  the  language  of  the  statute  is  plain,  it  is  needless 
to  look  beyond  it,  or  to  speculate  as  to  the  policy  which  the 
legislature  had  in  view.  Enough,  however,  has  been  said  to 
show  that  the  theory  of  the  statute  is,  that  the  party  ftirnishing 
materials  for  the  erection  or  repair  of  buildings  on  credit  retains 
a  claim  to  them  after  they  have  gone  into  the  building;  and, 
accordingly,  ample  remedies  are  provided  to  enable  him  to  en- 
force it.  Nor  does  this  work  injustice  to  the  owner,  who  may 
protect  himself  by  requiring  security  of  the  general  contractor 
with  whom  he  contracts,  and  through  whom  he  impliedly 
contracts  with  those  who  furnish  their  labor,  skill  and  materials, 
for  the  erection  or  repair  of  his  buildings. 

And  it  matters  not  that  the  general  contractor,  as  in  the  pre- 
sent case,  may  fail  and  thereby  become  unable  to  proceed  with 
the  work,  in  consequence  of  which  the  same  is  completed  by 
the  owner  himself  The  claim  of  the  sub-contrac.tor  is  none 
the  less  meritorious  on  that  account,  nor  any  the  less  enforcea- 
ble under  the  terms  of  the  statute.  The  circuit  court,  there- 
fore, very  properly  refused  to  give  to  the  jury  the  second  and 
last  instruction  asked  for  by  the  defendant,  which  is  as  follows: 
*'The  plaintift'  is  not  entitled  to  recover,  if  the  jury  believe, 
fi'om  the  evidence  that  the  defendant  contracted  with  Julius  C. 
Holmes  to  construct  the  depot  buildings  for  which  the  plaintift* 
furnished  materials,  and  that  it  was  a  covenant  of  the  said  con- 
tract that  the  engineer  of  the  defendant  should  at  any  time, 
when  in  his  opinion,  on  account  of  the  refusal  or  neglect  of  the 
said  Holmes  to  prosecute  said  work  with  sufficient  force  to  com- 
plete it  within  contract  time,  it  was  necessary  to  employ  hands 
to  complete  the  construction  of  the  said  buildings  and  pay  them, 
and  that  in  the  exercise  of  such  right  the  said  engineer  em- 
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ployed  laborers  to  finish  the  said  buildings,  and  expended  in 
completing,  or  towards  completing  the  same,  the  sum  remain- 
ing due  to  the  said  Holmes,  under  his  said  contract  with  the 
defendant,  or  that  the  said  defendant,  before  notice  of  the  claim 
of  the  plaintift*  as  aforesaid,  had  notice  of  orders  given  by  the 
said  Holmes  upon  it  sufficient  with  the  sum  required  for  the 
completion  of  the  said  buildings  to  absorb  the  full  contract  price 
for  the  construction  of  the  said  buildings  by  the  said  Holmes." 
We  have  already  seen  that  the  right  of  the  sub-contractor  to 
charge  the  owner  is  not  dependent  upon  the  state  of  the  ac- 
counts between  the  owner  and  the  general  contractor.  But  it 
may  be  further  observed,  in  respect  to  this  instruction,  that  it 
announces,  as  a  proposition  of  law,  that  the  sub-contractor  is 
bound  by  the  contract  between  the  owner  and  the  general  con- 
tractor, although  he  may  have  no  knowledge  of  the  terms  of 
the  contract,  or  that  any  express  contract  between  the  parties 
had  ever  been  entered  into  at  all ;  which  is  clearly  not  the  law 
of  this  State,  however  it  may  be  elsewhere.  Moreover,  the  in- 
struction is  faulty,  in  that  it  assumes  that  the  mere  notice  by 
the  company  of  the  fact  that  orders  had  been  drawn  upon  it  by 
the  general  contractor,  before  it  received  notice  of  the  sub-con- 
tractor's claim,  absolved  the  company  from  liability  to  the  sub- 
contractor, at  least  to  the  extent  of  the  order  so  given.  The 
instruction  is  founded  on  the  theory  that  the  orders  operated 
as  etjuitiible  assignments  pro  tfinto  of  the  moneys  due  by  the 
company  to  the  general  contractor,  and  bind  the  company, 
whether  accepted  by  it  or  not.  But  such  is  not  the  law.  It  is 
well  settled,  that  where  one  man,  having  funds  in  the  hands  of 
another,  draws  an  order  upon  the  latter  directing  them  to  be 
paid  to  a  third  paity,  for  valuable  consideration,  such  order, 
according  to  the  doctrine  of  equitable  assignment,  will  pass  the 
title  to  the  payee.  "But,'*  as  was  said  by  Judge  Tucker,  in 
Brooks  V.  Ilatch^  6  Leigh,  584,  "the  drawee,  though  he  is  the 
drawer's  debtor,  is  not  bound  to  accept  his  draft  against  his 
own  will.     The  creditor  has  no  right  to  compel  his  debtor  to 
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become  debtor  to  another  man — (our  statute  authorizes  thi& 
only  in  the  case  of  assignments  of  assignable  securities).  The 
drawee  may,  therefore,  refuse  to  accept;  and  in  that  case,  he  is 
not  liable  to  the  payee  at  all.  *  *  *  And  if  acceptance  of 
the  order  be  refused,  three, courses  remain  for  the  holder:  he 
may  either  return  it,  in  which  case  the  parties  are  in  stahf  quo; 
or  he  may  sue  the  drawer  upon  it,  the  drawee  having  refused 
to  accept  it;  or  he  may  retain  it,  give  notice  to  the  pei'son  on 
whom  it  is  draw^n,  not  to  part  with  the  fimd,  and  sue  in  equity 
for  its  recovery." 

The  same  doctrine  is  held  in  the  First  National  Bank  of  Wells- 
burg  V.  Kimberlands,  16  W.  Va.  555,  where  it  is  said:  "When 
a  person  having  a  demand  due  him  assigns  part  of  it  to  differ- 
ent persons,  whether  by  separate  orders  in  their  favor  or  other- 
w^ise,  they  are  valid  equitable  assignments  pro  tanto^  and  though, 
if  the  orders  are  not  accepted,  a  court  of  equity  will  in  no  man- 
ner recognize  these  partial  assignments  or  orders  as  equitable 
assignments,  yet  a  court  of  equity  in  a  suit  in  chancery  will 
recognize  and  enforce  them."  See  also  2  Story's  Equity,  sec. 
1043,  et  seq. 

But  suppose,  in  such  a  suit  in  chancery,  the  drawee,  not  hav- 
ing accepted  the  orders,  as  in  the  present  case,  defends  on  the 
ground  that  after  they  were  drawn,  he  was  required  by  the 
valid  judgment  of  a  court  of  common  law  to  pay  the  ftind  on 
which  they  were  drawn  to  another  person.  Can  it  be  doubted 
that  such  a  defence,  if  established  by  proof,  would  be  a  com- 
plete answer  to  the  suit  of  the  assignee?  Both  reason  and 
authority  answer  in  the  negative.  And  this  being  so,  it  is 
manifest  that,  in  any  view,  the  instructions  asked  for  by  the 
defendant  were  rightly  refused. 

It  only  remains  to  say,  that  the  last  assignment  of  error, 
which  relates  to  the  reftisal  of  the  circuit  court  to  set  aside  the 
verdict,  as  being  contrary  to  the  law  and  the  evidence,  is  not 
well  taken.  It  does  not  appear  from  the  record  that  the  defen- 
dant excepted  to  the  action  of  the  court  in  that  particular,  nor 
VOL.  LXXX — 105 
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are  the  facts  certified.  The  bill  of  exceptions,  which  was  taken 
to  the  refiisal  of  the  court  to  instruct  the  jury  as  asked  by  the 
defendant,  sets  forth  that  certain  evidence,  which  is  certified, 
was  introduced  by  the  parties  respectively;  but  the  certificate 
does  not  purport  to  be  a  certificate  of  all  the  evidence,  and  this 
is  the  only  certificate  which  appears  in  the  record.  If  the  de- 
fendant desired  the  action  of  the  circuit  court,  in  overruhng  its 
motion  for  a  new  trial,  to  be  reviewed  by  the  appellate  court,  it 
should  have  seasonably  excepted,  and  asked  that  the  fact**  be 
certified.  But  as  that  has  not  been  done,  it  is  impossible  for 
this  court  to  pass  on  the  merits  of  the  motion,  and  the  action 
of  the  lower  court  must  be  presumed  to  have  been  right. 

Judgment  affirmed. 
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LiNKENHOKER  V.  GrAYBILL. 

October  1st,  1885. 

Lewis,  P.,   absent. 

1.  Easirmehts  —  U^ays—DofHtnani  and  servient  /a«^j.— Easements  follow 

land  into  assignee's  hands.  Division  of  dominant  tract  does  not  de- 
stroy easement.  Owner  of  any  portion  may  claim  right  so  far  as  appli- 
cable to  his  portion;  provided  division  does  not  impose  additional 
charge  on  servient  tracts. 

2.  Idem — Way  ex  necessitcue. — If  one  take  conveyance  of  land  surrounded 

by  lands  of  his  grantors  and  others,  he  can  enforce  a  right  of  way  un- 
der plea  of  necessity  against  none  but  his  grantors. 

3.  Idem — Case  at  bar, — L.  bought  part  of  the  R.  lands  knowing  how  they 

were  situated  as  to  public  roads,  and  that  they  were  entitled  to  a  right 
of  way  in  one  direction  over  G.'s  lands  to  a  public  highway,  and  con- 
tracted with  his  grantors  for  a  right  of  way  out  to  a  public  highway 
over  other  lands  than  G.*s.  He  cannot  now  be  permitted  to  abandon 
his  said  rights  of  way  and  have  a  public  road  established  for  his  own 
exclusive  use,  and  to  the  great  damage  of  G.,  over  G.*s  land  in  another 
direction  to  a  public  highway. 

Appeal  from  judgment  of  circuit  court  of  Botetourt  county 
rendered  may  term,  1885,  refusing  to  establish  on  the  applica- 
tion of  M.  P.  Linkenhoker,  a  certain  road  from  his  ti*act 
through  the  land  of  Michael  Graybill,  to  a  public  highway. 

Opinion  states  the  case. 

(?.  VI.  ^  L.  C.  Hansbroitgh,  for  the  plaintiif  in  error. 
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Glasgotc  ^  Glasf/ow,  for  the  defendants  in  error. 
Fauntleroy,  J.,  delivered  the  opinion  of  the  court. 

The  tract  of  land  owned  by  M.  P.  Linkenhoker,  the  appel- 
lant, to  which  he  is,  in  this  proceeding,  seeking  to  have  a  public 
road  established  over  and  through  the  land  of  M.  Graybill,  ap- 
pellee, is  the  southern  portion  of  the  tract  which  was  assigned 
to  Mrs.  Susan  M.  Radford,  in  the  division  or  partition  of  the 
lands  of  her  father,  John  Preston,  deceased,  lying  north  of  the 
town  of  Amsterdam,  in  the  county  of  Botetourt,  Virginia;  and 
it  is  part  of  that  which  was  assigned  to  Mrs.  Mary  U.  Copland, 
daughter  of  Mrs.  Susan  Kadford,  in  the  division  of  the  latter's 
estate,  and  which  was  afterwards  conveyed  by  Peter  Copland 
and  Mary  R.,  his  wife,  to  appellant,  by  deed  dated  25  July, 
1878.  Lying  south  of  the  aforesaid  Susan  Radford  tract,  is  the 
farm  now  owned  by  the  appellee,  M.  Graybill,  containing  361 
acres,  which  was  conveyed  to  the  said  appellee,  Graybill,  by 
deed  from  F.  T.  Anderson  and  wife,  dated  December  15th, 
1854. 

Appellant's  tract  of  land,  lying  above,  is,  practically,  in  the 
shape  of  an  isosceles  triangle,  with  the  base-line  on  the  north, 
resting  on  the  residue  of  the  land  assigned  as  aforesaid,  to  Mary 
R.  Copland,  out  of  said  Susan  Radford's  estate;  and  with  the 
other  two  sides  adjoining,  on  the  cjist  and  on  the  west,  the  lands 
of  Graybill,  appellee;  the  said  triangular  tract  of  appellant  run- 
ning south  to  the  vertical  angle,  jutting  down  into  the  said 
Graybill's  land,  and  lacking  only  the  distance  of  the  proposed 
road,  65J  poles,  of  cleaving  his  said  farm  in  two. 

The  prayer  of  the  appellant  is,  that  this  court  will  reverse  the 
decision  of  the  county  and  circuit  courts  of  Botetourt  County, 
which  courts  refused  to  establish  a  public  road  over  and  through 
appellee's  land,  in  favor  of  that  part  of  the  Radford  land  which 
is  owned  by  the  appellant,  containing  93  acres  and  92  poles. 

From  the  record  it  appears  that  there  is,  appurtenant  to  the 
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Radford  land,  a  part  of  which  is  the  93  J  acre  tract  of  appellant, 
a  right  of  way  toward  the  east,  out  by  the  graveyard,  to  the 
Fincastle  and  Franklin  turnpike,  over  and  through  the  land  of 
the  appellee,  Graybill,  a  distance  of  80  rods;  and  this  right  of 
way  in  favor  of  the  Radford  lands  is  referred  to  and  reserved 
in  a  note  appended  to  the  deed  under  which  the  appellee.  Gray- 
bill,  derives  and  holds  his  title  from  F.  T.  Anderson  and  wife, 
dated  December  15th,  1854;  and  that,  in  the  deed  from  Cop- 
land and  wife,  dated  July  25th,  1878,  conveying  this  tract  of 
98 J  acres  of  the  Radford  tract  to  the  appellant,  M.  P.  Linken- 
hoker,  the  grantors  guarantee  to  the  said  Linkenhoker  a  right 
of  way  out,  west,  over  and  through  the  other  part  of  the  said 
Radford  lands  retained  by  Mary  R.  Copland,  to  a  public  road. 
After  this  conveyance  was  made,  the  creditors  of  W.  M.  Rad- 
ford asserted  their  claims  against  his  estate,  and  his  lands  were 
sold  for  the  payment  of  his  debts,  which  necessitated  a  separate 
division  of  the  lands  owned  by  Mrs.  Susan  Radford.  Accord- 
ingly, in  November,  1879,  a  new  commission  made  division  of 
her  land;  and  in  their  report  they  adopt  that  portion  of  the 
former  division,  which  assigned  this  93^  acres,  now  the  Lin- 
kenhoker tract,  to  Mary  R.  Copland,  and  provide,  distinctly, 
that  "  the  present  road  passing  through  the  farm  shall  be  a 
right  of  way  to  the  heirs  having  possession  thereof;*'  and  this 
road  is  the  continuation  of  the  road  reserved  in  GraybilPs  deed 
from  Anderson  and  wife,  in  favor  of  the  Radford  lands,  a  part 
of  which  is  the  93J  acre  tract  now  held  by  the  appellant,  Lin- 
kenhoker. 

From  the  evidence  it  appears,  that  the  farm  owned  by  the 
appellee,  Graybill,  which  would  be  cut  into  two  separate  and 
disconnected  parts,  on  different  sides  of  the  proposed  public 
road,  is  a  very  valuable  grazing  farm,  most  admirably  adapted 
to  grazing  and  stock  raising,  and  complete  in  all  its  appoint- 
ment«  and  arrangements  for  that  purpose;  with  pasture  lands, 
woodlands  for  shade,  and  water,  all  in  proper  and  essential  re- 
lation to  each  other;  all  of  which  would  be  broken  up,  as  well 
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as  the  commercial  value  of  the  farm  very  greatly  impaired,  by 
the  proposed  public  road  cutting  it  into  disconnected  parts. 
It  appears,  from  the  record,  that  the  farm  of  the  appellee  is 
already  bounded  or  intersected  by  three  public  roads;  while  the 
whole  Radford  lands,  of  which  appellant's  93J  acre  tract  is  a 
part,  has  no  burthen  of  this  sort  to  bear,  except  that,  for  a 
short  distance,  on  the  west  side  of  the  whole  estate,  it  is 
bounded  by  a  public  road. 

In  purchasing  his  tract  of  93J  acres  from  Copland  and  wife, 
appellant  required  his  grantors  to  covenant  with  and  guarantee 
to  him,  a  right  of  way  out,  by  a  route  along  the  outside  line  of 
the  Radford  lands,  in  a  westerly  direction,  to  a  public  road ; 
and  to  establish  which,  the  damage  to  the  Radford  land  would 
be  only  the  vahie  of  the  land  taken  for  the  road,  and  in  no  de- 
gree conmiensurate  with  the  injury,  damage  and  loss  which 
would  be  inflicted  upon  appellee  by  cutting  his  farm  in  twain 
by  a  public  road;  which  the  evidence  in  the  cause,  and,  indeed, 
the  report  of  the  vieircrs^  appointed  by  the  court,  of  the  pro- 
posed site  of  the  road  through  the  land  of  the  appellee,  ex- 
plicitly and  unqualifiedly  say,  will  be  of  no  public  use  or  bene- 
fit, and  will  be  only  for  the  use  and  benefit  of  the  appellant. 

But,  if  the  appellant's  grantors  had  not  guaranteed  a  way 
out;  and  if  there  were  not  appurtenant  to  the  land,  the  old, 
immemorial  right  of  way,  reserved  by  the  commissioners  as 
aforesaid,  the  Radford  lands,  of  which  appellant's  93^  acre  tract 
is  a  part,  ought  to  bear  the  burthen  of  a  way  out,  ex  necessitate ^ 
claimed  by  the  appellant.  "If  a  pei^son  voluntarily  take  a  con- 
veyance of  land,  which  is  surrounded,  on  all  sides,  by  lands  of 
his  grantors  and  others,  he  can  enforce  this  right  of  way  under 
plea  of  necessit}%  against  none  but  his  grantor  J^  1  Lomax  Dig., 
marginal  page  528 ;  KimbaU  v.  Cochecho  M.  E.  Co.  27  N.  II. 
448;  59  Amer.  Decis.  887;  35  Amer.  Decis.  302.  *'A  way  over 
the  grantor's  lands  exists,  to  a  close  granted,  bs  incidental  to 
the  grant."     1  Lomax  Dig.  marginal  p.  527. 
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The  record  shows  that  the  Radford  lands  had  an  easement — 
a  right  of  way — over  the  lands  of  appellee,  in  an  easterly  direc- 
tion, to  a  public  highway,  the  Fincastle  and  Franklin  turnpike; 
and  when  appellant  bought  his  93jt  acre  portion  of  those  lands, 
he  knew  the  situation  of  the  tract  wnth  reference  to  the  public 
roads,  and  he  contracted  with  his  grantors  for  a  right  of  way 
out;  and  he  is  not  now  to  be  permitted  to  abandon  this  right, 
and  to  cut  his  neighbor's  farm  in  two,  by  a  public  road,  osten- 
sibly, but  which  cannot  be  of  any  possible  public  use  or  con- 
cern, regardless  of  the  injury,  exj^ense  or  inconvenience  which 
it  may  inflict  upon  that  neighbor's  lands,  with  whom  and  whose 
lands,  he,  nor  his  land,  has  no  relation  or  affinity  derived  from 
a  common  grantor. 

Easements  follow  the  land  into  the  hands  of  an  assignee,  and 
''the  division  of  the  dominant  estate  does  not  destroy  the  ease- 
ment: and  the  owner  or  assignee  of  an// y)or//o/i  of  ^hat  estate 
may  claim  the  right  so  far  as  it  is  applicable  to  his  part,  provided 
the  right  can  be  enjoyed  as  to  the  separate  parcels,  without  any 
additional  charge  upon  the  servient  tenement."  Hills  v.  J/i7- 
lei^,  3  Paige  (Ch.  X.  Y.)  254;  24  Amer.  Decis.  218.  "WTiere 
land  is  granted  with  a  right  of  way,  that  right  is  appurtenant 
to  ecer^/  part  of  the  land  thereafter  granted."  Watson  v.  BiorcHy 
1  Sergeant  &  Kawle,  (Pa.)  227;  7  Amer.  Decis.  617.  "  WTiere 
a  judgment  creditor  levied  on  a  part  of  the  debtor's  lands,  leav- 
ing the  latter  no  passage  from  the  remaining  portion  to  the 
highway,  the  debtor  has,  necessarily,  a  right  of  way  over  the 
land  le\ned  upon."  Pemam  v.  Wead^  2  Mass.  203;  3  Amer. 
Decis.  43:  Taylor  v.  Townsmd^  8  Mass.  411;  5  Amer.  Decis. 
108.  "  Grant  of  continuous  and  apparent  easements  is  implied 
on  severance  of  heritage^  where,  though  having  no  legal  existence 
as  easements,  they  have  in  fact  been  used  by  the  owner  during 
the  unity  of  heritage,  or  w^hen  they  are  necessary  to  the  ftill 
enjoyment  of  the  several  portions  of  the  heritage."  Elliott  v. 
Rhetty  5  Richardson,  (S.  C.)  405 ;  57  Amer.  Decis.  750 :  note  to 
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Mliott  V.  Rliett^  57  Amer.  Decis.  767,  citing  BvrweU  v.  Hobsariy 
12  Gratt.  322,  and  others. 

We  are  of  opinion  that  the  judgment  of  the  court  below, 
complained  of,  should  be  aflSrmed,  and  it  is  so  ordered. 

Richardson,  J.,  dissented. 

Judgment  affirmed. 
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^tmnton. 

Turner  v.  Dawson  &  als. 
October  8th,  1885. 

1.  Realty — Sale /or  partition — Proceeds, — Where  court  of  equity  causes 

land  to  be  sold  for  partition,  it  leaves  it  to  the  party  entitled  to  the  pro- 
ceeds, to  designate  whether  he  will  hold  them  as  personalty,  or  as 
realty.  And  when,  for  any  retison,  that  party  is  incapable  of  making 
such  designation,  the  court  will  hold  them  subject  to  all  the  incidents 
of  realty. 

2.  Idem— Coj^  at  bar.—D.'s  land  was  sold  for  partition,  in  suit  for  that  pur- 

pose. One-third  of  proceeds  was  set  apart  for  widow.  D.*s  daughter, 
A.  was  of  age,  unmarried,  and  a  party  to  the  suit,  and  afterwards  mar- 
ried T.,  and,  without  having  had  issue,  died  in  widow's  lifetime.  After 
widow's  death,  T.  sued  to  recover  share  of  A.,  his  deceased  wife,  in 
the  third — claiming  it  had  been  converted  into  personalty.  There  was 
no  evidence  that  A.,  whilst  sui  juris,  ever  elected,  or  that  any  election 
for  her  in  her  lifetime,  whilst  she  was  nan  sui  juris,  had  been  made, 
that  said  third  should  be  personalty. 

Held: 

1.  Said  third  of  proceeds  of  sale  in  D.*s  land  is  realty. 

2.  A.'s  share  passes  to  her  next  of  kin. 

3.  Her  widower  has  no  interest  in  it. 

Argued  at  Richmond,  and  decided  at  Staunton. 

Appeal  from  decree  of  circuit  court  of  Albemarle  county, 
rendered  May  15th,  1883,  in  the  chancery  cause  under  the  style 
of  Andrew  J.  Dawson  against  B.  H.  Dawson  and  others.  From 
this  decree  Peter  P.  Turner  obtained  an  appeal  to  this  court. 

Opinion  states  the  case. 
Vol.  lxxx — 106 
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Watson  (f  Ferkiiis,  for  the  appellant. 

Thomas  S,  Martin  and  Duke  ^  Duke^  for  the  appellees. 

Richardson,  J.,  delivered  the  opinion  of  the  court. 

Benjamin  Dawson  diec^  intestate  in  the  year  1853,  leaving  a 
widow  and  children,  and,  at  the  time  of  his  death  seized  of  a 
tract  of  about  100  acres  of  land  in  the  county  of  Albemarle 
with  a  mill  thereon.  All  of  the  children  of  the  decedent  ex- 
cept one,  an  infant,  were  adults  and  sal  Juris, 

In  the  same  year  of  the  intestate's  death  one  of  the  adult 
heirs,  Andrew  J.  Dawson,  filed  his  bill  against  Agnes  C.  Daw- 
son and  the  other  heirs  for  partition  of  the  real  estate  by  sale. 
On  the  22d  day  of  October,  1858,  a  decree  was  rendered  in  the 
cause,  holding  **  that  the  real  estate  in  the  bill  mentioned  can- 
not be  conveniently  partitioned  among  the  heirs  at  law  of  the 
said  Benjamin  Dawson,  deceased,  and  their  interests  would  be 
promoted  by  the  sale  thereotV  and  decreed  a  sale  thereof,  for 
the  purpose  of  partition.  The  land  was  sold  under  that  decree, 
and  the  sale  was  confirrtied  on  the  27th  day  of  October,  1853, 
for  near  S8000.  Of  the  proceeds  of  the  sale,  $2610.60  wa^  set 
apart  for  the  widow,  the  interest  on  which  she  accept-ed  and  en- 
joyed during  her  life  in  lieu  of  her  dower,  and  said  principal 
sum  is  now  under  the  control  of  the  court;  and  the  interest 
therein  of  one  of  the  heirs,  Agnes  C.  Dawson,  who  afterwards 
intermarried  with  the  appellant.  Turner,  is  the  subject  of  con- 
troversy in  this  suit. 

At  the  time  of  the  sale  of  said  real  estate,  Agnes  C.  Dawson 
was  over  twenty-one  years  of  age  and  unmarried.  She  was 
married  to  the  appellant  on  the  8th  day  of  November,  1855, 
and  died  in  October,  1878,  leaving  her  mother,  the  dower  ten- 
ant, surviving  her,  and  without  ever  having  borne  a  child;  and 
leaving  also  surviving  her,  the  said  Peter  P.  Turner,  her  hus- 
band, w^ho  claims  that  the  $2610.60,  now  under  the  control  of 
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the  court,  was,  by  the  sale  of  said  hand,  converted  from  realty 
into  personalty,  and  that  his  wife's  share  therein  passes  to  him ; 
whilst  the  next  of  kin  of  Mrs.  Turner  claim  that,  for  the  pur- 
pose of  distribution,  said  sum  still  bears  the  impress  of  realty, 
and  that  Mi's.  Turner's  share  therein  passes  to  them.  This  is 
the  sole  question  in  the  case. 

The  widow  of  Benjamin  Dawson  having  died  in  January, 
1882,  at  the  May  term,  1882,  of  the  court  below,  the  appellant. 
Turner,  filed  his  petition  in  said  suit  of  Andrew  J.  Dawson 
against  B.  H.  Dawson  and  others,  asking  that  the  share  of  his 
deceased  wife,  the  said  Agnes,  in  said  fund,  it  being  the  one- 
fifth  part  thereof,  as  well  as  a  certain  legacy  of  $100  which  had 
'  been  bequeathed  to  his  said  wife  by  her  sister,  Mrs.  Thurmond, 
out  of  her  share  of  the  said  dower  fund,  might  be  paid  to  him 
as  the  administrator  and  sole  distributee  of  his  wife.  On  the 
15th  day  of  May,  1883,  the  cause  came  on  and  was  heard  by 
the  circuit  court  of  Albemarle  county,  when  a  decree  was 
therein  pronounced  by  said  court  holding  that  the  next  of  kin 
of  Mrs.  Turner  were  entitled  to  her  share  to  the  exclusion  of 
the  said  Peter  P.  Turner.  From  that  decree  the  case  is  here 
on  appeal. 

The  precise  question  here  involved  has  never  been  decided 
by  this  court.  It  must  therefore  be  considered  upon  principle 
and  by  analogy  to  kindred  propositions  adjudicated  in  this 
state  and  elsewhere. 

In  the  eye  of  the  common  law  the  ownership  of  land  has 
ever  been  regarded  with  a  peculiar  sacredness  not  incident  to 
the  ownership  of  mere  personalty.  "  Upon  the  introduction 
of  the  feudal  law  into  England^  all  lands  became  holden,  either 
by  a  free  tenure,  or  in  villenage.  The  tenant  who  held  by  a 
free  tenure  had  always  a  right  to  the  enjoyment  of  the  land 
for  his  life  at  least,  and  could  not  be  dispossessed,  even  for  the 
non-payment  of  his  rent,  or  the  non-performance  of  his  ser- 
vices; whereas,  the  tenant  who  held  in  villenage,  might  be 
turned  out  at  pleasure  by  his  lord,  and  his  possession,  being 
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perfectly  precarious,  was  considered  to  be  the  possession  of  his 
lord,  to  whom  he  was,  in  a  great  degree,  a  mere  slave.  Tlie 
person  thus  holding  land  by  a  free  tenure,  was,  therefore,  called 
a  freeholder^  because  he  might  maintain  his  possession  against 
his  lord:  and  for  this  reason,  fo'ierwm  teTiementum  or  freeholder 
was  opposed  to  villenage."  1  Lomax  Digest,  4.  And  the  ac- 
quisition of  an  estate  of  freehold  was  attended  with  certain  val- 
uable rights  and  privileges.  The  freeholder  became  a  member 
of  the  county  court,  one  of  the  pare^  cicrm  in  the  Court  Baron, 
or  Lord's  Court,  was  entitled  to  be  summoned  on  juries  in  the 
King's  Court,  and  to  vote  at  the  election  of  a  knight  of  the 
shire.  So  "estates  of  freehold"  are  either  estates  of  inherit- 
ance, or  estates  not  of  inheritance.  Freehold  estates  of  inher- 
itance are  divided  into  inheritances  absolute  or  fee  simple,  and 
inheritances  limited.  Of  the  former  quality  and  quantity  of 
estate,  in  land,  Benjamin  Dawson  was  seized  at  his  death,  and 
dymg  mtestate,  the  estate  so  held  by  him  descended  to  his'heirs 
at  law  unfettered. 

Moreover,  with  the  full  establishment  of  the  feudal  system  in 
England,  all  lands  were,  by  univei^sal  acknowledgment,  held 
mediately  or  immediately  of  the  king;  and  thus,  not  only  pri- 
vileges and  dignities  become  incident  to  the  ownership  of  land, 
but  the  great  feudal  lords,  as  well  as  their  tenants  and  retain- 
ers, were  erected  into  a  powerful  military  system,  founded  upon 
the  idea  of  permanent  interest  in  and  attachment  to  the  soil. 

In  this  connection,  too,  may  be  mentioned  the  English  law 
of  entail,  evidencing  the  fixed  purpose  of  the  English  people 
to  make  permanent  the  tenure  of  real  estate.  Hence,  it  was 
well  remarked  in  argument,  by  counsel  for  the  appellees,  that 
it  is  a  prominent  characteristic  of  English  civilization  for  land 
to  go  with  the  blood  of  him  who  acquires  the  right  of  property 
therein.  Perpetuities  are  repugnant  to  our  institutions,  and 
hence  estates  tail  were  abolished,  in  Virginia,  as  early  as  1785; 
but,  in  a  modified  form,  so  far  as  consistent  with  our  institu- 
tions, we  can  yet  trace,  in  our  laws  respecting  real  estate,  many 
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of  the  ancient  landmarks,  attesting  tlie  attachment  which  our 
people  have  to  the  idea  that  land  should  run  with  the  blood. 
This  is  strongly  exemplified  by  the  course  of  descents  prescribed 
by  our  statute,  ch.  119,  §  1,  by  the  tenth  and  last  clause  of 
which  it  is  declared:  "If  there  be  no  father,  mother,  brother, 
or  sister,  nor  any  descendant  of  either,  nor  any  paternal  kin- 
dred, the  whole  shall  go  to  the  maternal  kindred;  and  if  there 
be  no  maternal  kindred,  the  whole  shall  go  to  the  paternal  kin- 
dred. If  there  be  neither  maternal  nor  paternal  kindred,  the 
whole  shall  go  to  the  husband  or  wife  of  the  intestate;  or  if  the 
husband  or  wife  be  dead,  to  his  or  her  kindred,  in  the  like 
course  as  if  such  husband  or  wife  had  survived  the  intestate  and 
died  entitled  to  the  estate."  Thus,  it  is  only  in  the  last  resort 
that  land  parses  by  descent  from  or  to  husband  or  wife.  All 
this  is  in  recognition  of  the  right  of  blood  on  the  side  from 
which  the  land  comes. 

From  what  has  been  said,  very  naturally  comes  the  well  re- 
cognized equitable  doctrine,  that  money  agreed  or  directed  to 
be  laid  out  in  the  purchase  of  land,  is  considered  in  equity  as 
land,  because  there,  whatever  is  agreed  to  be  done  is  considered 
as  actually  done.  Where  money,  directed  to  be  laid  out  in  the 
purchase  of  land,  comes  into  the  hands  of  the  person  who  would 
have  had  the  absolute  property  of  the  land,  in  case  a  purchase 
had  been  made,  it  will  be  considered  as  money,  and  may  be 
claimed  accordingly.  But  when  it  is  in  the  hands  of  a  tliird 
person,  some  act  must  be  done  by  the  person  entitled  to  it  to 
show  that  he  considers  it  as  money,  otherwise  it  will  still  be 
deemed  land.     See  1  Lomax  Dig.  2,  and  authorities  cited. 

The  last  branch  of  the  doctrine  above  stated  is  appropriate 
to  the  case  in  hand,  and  was  recognized  and  applied  by  this 
court  in  the  case  of  Ashhj/  v,  Syyiith  and  wife^  1  Rob.  K.  59.  In 
that  case  the  testator,  an  inhabitant  of  Frederick  county,  Vir- 
ginia, directed  by  his  will  that  the  tract  of  land  on  which  he 
lived  be  sold  by  his  executors,  at  such  time  and  upon  such 
terms  as  they  might  think  would  be  best  for  his  heirn;  that  the 
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proceeds  be  applied  to  the  purchase  of  other  lands  upon  the 
most  advantageous  terms,  either  in  the  state  of  Kentucky,  or 
some  other  part  of  the  western  countrj',  that  his  executors 
might  think  would  be  most  to  the  general  interests  of  his 
heirs;  and  that  the  lands  so  purchased  should  be  divided 
amongst  his  five  daughters  and  two  sons — each  of  his  daugh- 
ters to  have  four  hundred  acres,  and  the  residue  to  be  equally 
divided  between  the  two  sons;  all  of  which  di^-isions  he  de- 
sired should  bear  an  equal  proportion  to  each  other  in  respect 
to  the  quality  of  the  land.  The  testator  appointed  his  wife 
executrix,  and  one  of  his  sons  executor.  The  son  qualified  as 
executor  a  few  months  after  the  testator's  death,  and  the  widow 
died  about  two  years  afterwards.  The  husband  of  one  of  the 
daughters  purchased  the  right  of  another  daughter,  and  the 
three  other  daughters  sold  their  rights  to  the  son  who  was  ex- 
ecutor. In  1816,  ten  years  after  the  testator's  death,  the  hus- 
band and  wife  filed  a  bill  to  compel  the  executor  to  execute  the 
trust  by  soiling  the  lands  and  distributing  the  proceeds.  In 
1827,  a  supplemental  bill  was  filed,  setting  forth  that  in  1817  a 
sale  was  made,  but  the  executor  had  taken  no  ftirther  step 
towards  executing  the  trust;  and  praying  that  the  plaintiffs 
might  have  a  decree  for  their  proportion  of  the  proceeds  of 
sale.  The  executor  answered,  that  he  had  always  been  ready 
to  purchase  land  in  the  western  country  for  the  complainant*. 
It  was  held  on  appeal, — 1.  That,  as  the  tmstee  had  improperly 
delayed  the  execution  of  the  trust,  until  a  great  change  had 
taken  place  in  the  situation  of  the  western  country,  and  the  cir- 
cumstances of  the  parties,  the  beneficiaries  ought  not  then  to 
be  compelled  to  take  lands  in  the  western  country,  but  should 
be  allowed  to  take  their  just  proportion  of  the  money  arising 
from  the  sale  of  the  Frederick  lands;  and  that  the  principle  of 
equity  in  the  division  of  the  said  money  is  in  this  case  just  and 
proper.  2.  That  the  female  complainant's  portion  of  the  mo- 
ney arising  from  the  sale  of  the  lands  should  be  so  secured  and 
protected,  as  to  prevent  its  being  subjected  to  the  control  or 
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debts  of  the  husband  to  a  greater  extent  than  if  it  were  land, 
unless  the  wife  should  consent  that  the  money  be  paid  to  the 
husband  absolutely ;  as  to  which  she  ought  to  be  privily  exam- 
ined, separately  and  apart  from  her  husband,  in  the  same  man- 
ner  as  in  the  conveyance  of  her  real  estate.  In  delivering  the 
opinion  in  that  case,  Judge  Cabell  said :  "  This  court  therefore 
approves  of  the  decree  of  the  chancellor  in  establishing  the 
right  of  the  beneficiaries  to  elect  to  take  money  instead  of  land, 
and  in  directing  an  equal  division  of  the  fimd  among  the  par- 
ties. But  the  decree  is  defective  in  not  having  so  secured  and 
protected  Mrs.  Smith's  portion  of  the  money  arising  from  the 
sale  of  the  Frederick  lands,  as  to  prevent  its  being  subjected  to 
the  control  or  debts  of  the  husband  to  a  greater  extent  than  if 
it  were  land ;  in  which  case,  the  husband  would  be  only  enti- 
tled to  the  profits  during  the  coverture,  or  for  his  own  life  as 
tenant  by  the  curtesy,  in  case  he  survived  the  wife,  having  had 
a  child  by  her,  born  alive;  for  this  money,  being  in  lieu  of  land 
to  which  the  wife  was  entitled,  ought  to  be  regarded  m  land, 
and  treated  accordingly,  unless  indeed  the  wife  should  consent 
that  the  money  should  be  paid  to  the  husband  absolutely,  as  to 
which  she  ought  to  be  privily  exaipined,  separately  and  apart 
from  her  husband,  in  the  same  manner  as  in  the  conveyance  of 
her  real  estate." 

It  is  obvious  that,  upon  principle,  the  above  remark  of  Judge 
Cabell  completely  meets  and  refutes  every  point  tajcen  in  favor 
of  the  appellant's  claim  in  this  case.  In  that  case,  as  in  this, 
the  laud  had  been  sold  and  money  taken  in  lieu  thereof  The 
money  thus  held  represented,  in  that  case,  land  devised  by  the 
testator  to  be  sold  and  the  proceeds  reinvested  in  other  lands 
for  the  devisees;  and  the  trustees  having  for  many  years  neg- 
lected to  execute  the  trust,  and  having  at  last  sold  the  land  de- 
vised to  be  sold,  after  bill  filed  to  compel  the  execution  of  the 
trust,  and  after  the  changed  condition  of  the  parties  and  cir- 
cumstances rendered  a  strict  compliance  with  the  testator's  di- 
rections not  only  impracticable,  but  inequitable,  the  court,  upon 
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equitable  principles,  interposed  for  the  best  interests  of  the 
devisees,  considered  and  treated  the  money  thus  held  by  the 
executor  as  land,  and,  upon  the  principle  that  equality  is  equity, 
decreed  a  distribution  accordingly.  But  the  court  below  hav- 
ing neglected  to  secure  the  distributive  share  of  Mrs.  Smith,  a 
fe/iie  eoverty  against  the  control  and  debts  of  her  husband,  this 
court,  in  that  respect,  reversed  the  decree  of  the  court  below, 
holding  that  the  interest  of  the  feme  covert  devisee  was  in  the 
nature  of  and  must  be  treated  as  land,  and  that  her  riglits  in 
respect  thereto  must  be  protected  accordingly,  unless  relin- 
quished by  her  in  the  mode  prescribed  by  statute  for  the  con- 
veyance of  the  real  estate  of  a  married  woman. 

For  precisely  the  same  reason,  though  under  somewhat  dif- 
ferent circumstances,  not  aftecting  the  application  of  the  prin- 
ciple involved,  the  fund  in  dispute  here  must  be  considered  and 
treated  as  land.  Benjamin  Dawson  died  intestate,  seized  of 
hnd^  and  Agnes  Daw^son  inherited  l(md.  The  land  thus  inher- 
ited by  Agnes  and  the  other  heirs  was  not  susceptible  of  parti- 
tion in  kind,  and  for  that  reason  alone  one  of  the  heirs  (not 
Agnes,)  brought  suit  for  partition  by  sale,  as  the  only  way  in 
which  partition  could  be  effected.  The  cause  having  been  regu- 
larly matured,  and  depositions  taken  (of  course  to  establish  the 
fact  that  the  land  was  not  susceptible  of  partition  in  kind),  the 
court  decreed  the  land  to  be  sold  for  the  purpose  of  partition. 
The  land  brought  about  $8000;  of  this  sum,  82610.60  was  set 
apart,  the  interest  on  which  the  widow  took  for  life,  in  lieu  of 
her  dower.  The  widow  wai<  the  survivor  of  her  said  daughter 
Agnes  by  several  years.  Agnes  was  sui  Juris  when  the  land 
was  sold.  She  did  not  marry  for  some  four  years  after  the  sale. 
For  the  whole  of  that  period  she  was  capable  of  so  doing,  and 
might  have  disposed  of  her  share  or  interest, — as  well  in  the 
sum  set  apart  for  dower  purposes  (though  she  could  not  demand 
her  interest  therein  until  her  mother's  [the  widow's]  death),  as 
of  her  interest  over  and  above  the  fund  set  apart  for  dower 
purposes.     But  she  did  no  act  during  the  time  she  thus  re- 
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mained  sole^  which  changed  the  character  of  her  inheritance — 
especially  as  to  her  interest  in  the  dower  fund  now  in  contro- 
versy. During  that  period  there  seems  to  have  been  a  par- 
tial distribution  of  the  proceeds  of  the  land,  Agnes  receiving 
her  portion  of  the  partial  distribution.  She  waw  sui  juris^  and 
could  by  her  act  treat  the  amount  so  received  as  to  her  seemed 
best.  After  her  marriage  with  the  appellant,  there  seems  to 
have  been  a  further  distribution,  a  decree  in  the  cause  showing 
that  the  money  thus  distributed  was  directed  to  be  paid  to  the 
appellant.  Turner,  and  his  wife,  the  said  Agnes.  These  sums 
were  no  part  of  the  dower  fund,  but  were  the  interests  of  Agnes 
over  and  above  that.  And  as  to  the  sum  directed  to  be  paid  to 
her  husband  and  her,  aft^r  her  marriage  and  during  coverture, 
it  is  clear,  upon  the  doctrine  laid  down  in  Ashby  v.  Smith,  supra, 
that  it  could  not  be  paid  to  Turner,  the  husband,  unless  by  her 
consent,  ascertained  by  privy  examination,  as  required  in  the 
case  of  a  conveyance  of  her  real  estate  by  a  married  woman. 

But  it  is  insisted,  by  counsel  for  the  appellant,  that  the  sale 
of  the  land  of  Benjamin  Dawson,  inherited  by  his  heirs,  was 
by  the  consent  of  Agnes  Dawson,  a  person  mi  juris,  and  that 
the  sale  worked  an  absolute  conversion. 

The  original  record,  except  the  decrees  rendered  in  the  suit 
for  partition,  has  been  lost  or  destroyed.  We  can,  therefore, 
know  but  little  of  the  particulars.  It  is  sufficient  to  say,  that 
there  is  nothing  to  show  that  she  did  consent.  In  fact,  she  did 
not  bring  the  suit;  it  was  brought  by  another  of  the  heirs,  and 
she  w^as  thus  brought  into  court,  it  may  have  been,  against  her 
consent,  (^f  this  we  have  no  means  of  judging.  But  suppose 
she  had  consented,  her  consent  could  only  be  taken  as  extend- 
ing to  the  only  practicable  way  of  having  partition  of  the  land 
inherited  by  her  and  the  other  heirs.  Moreover,  there  could 
have  been  no  valid  consent  amounting  to  an  agreement  to  sell 
and  convert  real  estate  into  personalty,  because  one  of  the  heirs 
was  at  the  time  of  the  sale  an  infant,  incapable  of  consenting. 
We  are  bound,  therefore,  to  presume  that  the  depositions  refer- 
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red  to  in  the  decree  for  sale  were  not  mere  affidavits,  as  eon- 
tended  by  counsel  for  the  appellant,  but  were  depositions,  in 
fact,  required  by  the  court  before  it  would  compel  this  mode  of 
partition  of  real  estate,  a  mode  authorized  by  statute  only  when 
partition  in  kind  cannot  be  conveniently  effected,  or  is  not  prac- 
ticable. In  no  view  has  Agnes  Dawson,  while  sole,  or  since 
her  marriage,  done  any  act  tending  to  convert  into  personalty 
the  land,  or  her  share  in  the  land,  here  in  dispute,  which  she 
inherited  from  her  father,  Benjamin  Dawson.  Xor  will  a  court 
of  equity  favor  a  construction  that  directs  the  proceeds  of  the 
real  estate  of  a  married  woman,  under  its  control,  away  from 
its  original  source,  but  ^y\]\  prefer  the  blood  relations,  whose  an- 
(restor  acquired  the  land,  to  a  mere  stranger  who  intermarries 
Avith  an  heir  and  begot  no  issue  to  inherit. 

It  was  aptly  remarked,  in  argument  by  counsel  for  the  ap- 
pellees, that  from  the  earliest  time,  the  common  law,  N-iewing 
A\nth  peculiar  jealousy  the  alienation  of  land,  threw  around  it 
eertain  incidents  often  highly  artificial  and  burthensome,  but 
the  impress  of  which  yet  remains  apparent  in  the  body  of  our 
jurisprudence,  *  *  *,  Sac.  It  took  centuries  to  change  the  me- 
thod of  holding  and  parting  with  the  freehold,  even  when  the 
owner  desired  it,  and  that  sanctity  of  the  vested  rights  in  land 
led  the  courts  to  give  to  its  proceeds,  when  converted  by  the 
r/,v  supaio}\  the  impress  of  realty.  When  the  courts  foimd  it 
necessary  to  convert  real  estate  into  ite  representative,  the  law 
*  *  *  *  left  it  ultimately  to  the  holder  to  designate  how  he 
would  regard  the  proceeds;  and  when  for  any  reason  he  was 
incapable  of  taking  possession  and  converting  the  proceeds  as 
he  chose,  they  were  held  by  the  court  subject  to  all  the  rights 
and  incideuts  of  realty."'  That  this  was  done  ever  since  the 
statute  gave  the  right  to  courts  of  equity  to  make  partition  by 
sale  seems  clear. 

From  a  very  early  period  courts  of  equity  in  England  had 
concurrent  jurisdiction  with  courts  of  common  law  to  make 
partition  ///  kutd  of  land.     The  power  of  compelling  partition 
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by  sale,  when  partition  in  kind  wa«  impracticable,  came  by  stat- 
ute at  a  much  later  period.  And  we  find,  as  a  rule,  that  when 
the  sale  was  made,  and  the  person  entitled  was  under  disabili- 
ties, courts  of  equity  gave  the  impress  of  realty  to  the  proceeds 
hefore  any  statute  requiring  them  to  do  was  passed.  Thus,  inde- 
pendent of  any  statute,  the  right  was  asserted  in  equity  to  hold 
the  proceeds  of  land  sold  for  partition,  with  all  the  prinleges 
and  burthens  incident  to  real  estate,  until  some  act  of  a  party 
sui  juris  made  the  conversion.  This  is  fully  discussed  and  illus- 
trated in  Forman  v.  Marsh,  11  X.  Y.  544,  and  Horton  v.  3fcCoy, 
47  X.  Y.  21. 

Such  is  the  inherent  power  of  courts  of  equity;  and  a  long 
line  of  English  authorities  might  be  cited  to  the  effect  that 
where  land  has  been  sold,  not  by  voluntary  negotiation,  but  by 
the  compulsory  proceedings  authorized  by  stiitute,  and  the 
money  paid  into  coui*t,  it  continues  to  be  real  estate  until  it  is 
taken  out  by  some  person  having  the  right  to  elect  to  treat  it  as 
money,  that  is,  by  some  person  sui  Juris,  who  is  the  unfettered 
owner. 

It  only  remains  to  take  a  very  brief  view  of  our  own  legisla- 
tion upon  the  subject.  It  will  be  found  that  our  legislature  has 
yielded  gradually  and  with  evident  reluctance  to  compulsory 
partition  by  sale.  By  section  20,  chapter  96,  of  1st  Rev.  Code, 
a  sale  was  permitted  onlj-  in  case  of  two  or  more  heirs,  any  one 
of  whom  should  be  an  infant,  feme  covert,  non  compos^  or  be- 
yond sea,  and  then  only  when  the  interest  of  each  heir  should 
not  exceed  in  value  $300.  This  indicated  verj^  clearly  that  the 
legislative  policy  was  opposed  to  the  grant  of  power  to  the 
courts  to  compel  partition  by  sale,  except  when  the  shares  were 
very  small,  thus  guarding  the  principle  before  referred  to,  that 
land  shall  move  with  the  blood  of  him  in  whose  right  it  was 
acquired. 

Necessity  brought  about  the  provision  contained  in  section  2, 
chapter  124,  Code  1849,  authorising  a  court  of  equity  to  make 
sale  of  land  for  partition,  where  partition  in  kind  could  not  be 
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conveniently  made,  or  where  the  interests  of  the  parties  would 
be  promoted  by  a  sale.  Had  the  act  stopped  here,  there  might 
have  been  a  doubt  as  to  how  the  proceeds  of  such  compulsory 
sale  should  be  distributed;  and  had  it  been  the  purpose  of  the 
legislature  that  the  proceeds  of  such  sale  should  be  treated  as 
personalty,  nothing  would  have  been  easier  or  more  natural 
than  to  say  so.  But  the  legislature  did  not  say  so.  On  the 
contrary-,  it  proWded  in  the  same  section  that  the  court  should 
distribute  the  proceeds  of  sale  "  according  to  the  respective 
rights  of  those  entitled."  It  could  not  have  been  intended,  as 
insisted  by  appellant'^  counsel,  that  the  words  quoted  mean 
nothing  more  than  that  the  proceeds  should  be  paid  over  to  the 
parties  entitled  in  the  proportion  to  which  they  would  have 
been  entitled.  If  such  was  the  meaning,  the  language  em- 
ployed was  entirely  useless,  for  the  obvious  reason  that  no  court 
could  in  any  cavse  undertake  to  distribute  a  fund  upon  any  other 
basis  than  as  the  parties  were  entitled.  The  language  employed 
had  quite  another  meaning;  it  meant  that  the  court  w^  called 
upon  to  make  partition  of  land  in  that — the  only  way  in  which 
partition  was  practicable;  that  the  rights  of  the  parties  were  to 
have  their  respective  interests  in  land  turned  over  to  them  in 
that  way;  it  might  be  for  life  as  in  case  of  a  widow,  in  fee  as 
in  case  of  an  heir  sui  jnr'is^  yet  in  the  same  right  as  if  the  land 
had  been  actually  delivered  to  each  party  entitled,  with  the 
benefit  and  burthens  incident  thereto. 

But,  it  is  insisted  on  behalf  of  the  appellant,  that  section  12 
of  chapter  128  of  the  Code  of  1849,  should  be  read  in  connec- 
tion with  said  section  2  of  chapter  124,  to  sustain  the  inference 
attempted  to  be  drawn  from  the  two  sections  there  read,  that, 
inasmuch  as  "nuu'ried  women"  are  not  mentioned  in  said  sec- 
tion 12  of  chapter  128,  therefore  the  proceeds  of  the  sale  of 
their  lands  are  not  stamped  with  the  impress  of  realty.  We 
are  clearly  of  oj^inion  that  this  contention  is  not  well  founded. 

Said  section  12  of  chapter  128  is  in  reference  to  the  lands  of 
infants  and  insane  persons,  as  well  as  to  lands  sold  under  chap- 
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ter  124;  and  provides  that  whatever  is  received  for  the  sale  of 
the  lands  of  infants  or  insane  persons,  under  that  chapter  [128] 
or  under  chapter  124,  for  the  real  estate  of  an  infant  or  insane 
person,  or  so  much  thereof  as  remains  at  his  death,  intestate, 
shall,  if  he  continue  till  his  death  incapable  of  making  a  will, 
pass  to  those  who  would  have  been  entitled  to  the  land  if  it 
had  not  been  so  sold  or  divided. 

Now  the  reason  why  the  proceeds  of  the  sale  of  the  lands  of 
married  women  were  not  included  in  §  12  of  ch.  128,  is  ob- 
vious. By  §  2  of  ch.  124,  the  proceeds  were  required  to  be 
distributed  according  to  the  rights  of  the  parties.  It  must  be 
supposed  that  in  framing  §  2  of  ch.  124,  the  legislature  had  in 
mind  the  state  of  the  law  as  long  settled  in  courts  of  equity  in 
respect  to  the  estates  of  married  women  under  the  control  of  a 
court  of  equity.  For  centuries  courts  of  equity  had  exercised 
the  inherent  right  to  attach  to  the  property  of  a  married 
w^oman,  under  their  control,  the  wife's  equity,  and  to  guard  the 
proceeds  of  her  maiden  land  whenever  it  became  necessary  to 
invoke  the  aid  of  equity,  by  either  settling  it  upon  her,  or  re- 
fusing the  control  of  it  to  her  husband  until  he  gave  securitj^ 
or  made  a  settlement  himself  upon  her.  2  Story's  Eq.  Jur.  § 
1408,  et  seq.  What  was  the  rule  then  is  the  rule  now.  Free- 
man on  Co-tenancy  and  Partition,  §  549.  Sale  for  the  purpose 
of  partition  was  authorized  by  statute  to  be  enforced  by  courts 
of  equity,  and  for  that  reason  it  was  not  necessary  to  provide 
by  statute  what  it  was  the  peculiar  province  of  equity  to  do 
independent  of  statute,  in  respect  to  the  estates  of  married 
w^omen.  This  view  is  borne  out  by  legislative  action  subse- 
quent to  1849.  In  1866,  §  12  of  ch.  128  was  amended  by  in- 
serting  the  words  "  or  a  married  woman,"  and  at  the  same 
time  so  amended  §  2  of  ch.  124,  the  partition  law,  as  to  pro- 
vide that  when  the  share  of  a  married  woman  should  exceed 
$300,  security  should  be  taken  to  protect  her  interest.  Subse- 
quently (see  Acts  1869-70,  p.  578),  the  partition  law  was  again 
amended  and  re-enacted,  by  dropping  out  the  words,  "  or  mar- 
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ried  woman."  Clearly,  for  the  reason  already  given,  these 
words  were  stricken  out  of  the  partition  law,  simplj^  because 
they  were  useless.  On  the  contrary,  the  reason  for  inserting 
the  provision  in  §  12  of  ch.  128,  as  to  the  sale  of  the  lands  of 
infants  and  insane  persons,  rested  on  entirely  different  grounds. 
Their  lands  would  pass  into  the  hands  of  guardians  and  com- 
mittees, who  might  infer  that  they  had  the  right  to  sell  and 
convert  real  estate  into  personalty.  Out  of  abundant' caution 
the  legislature  guarded  against  the  exercise  of  any  such  power 
by  the  provision  in  §  12  of  ch.  128.  It  is  difficult  to  conceive 
any  other  plausible  reason  for  so  doing. 

It  is  useless  to  pursue  the  subject  further.  Agnes  C.  Daw- 
son, \vith  the  other  heirs  of  Benjamin  Dawson,  one  of  whom 
was  an  infant,  inherited  land.  She  never,  while  she  was  sole, 
or  after  her  marriage  with  the  appellant,  did  any  act  tending  to 
a  conversion  of  the  fund  in  question  into  personalty.  She 
bore  no  child  to  the  appellant,  and  died  leaving  her  husband  a 
stranger  in  blood  and  interest  to  the  fund  in  controversy, 
stamped  as  it  is  with  the  character  of  real  estate,  and  belongs 
by  law  and  reason  to  the  next  of  kin,  to  the  exclusion  of  her 
sur\d\nng  husband,  the  appellant. 

For  these  reasons  the  decree  of  the  court  below  must  be 
affirmed,  wnth  costs  to  the  appellees. 

Decree  affirmed. 
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§iavnAon. 

Yost  v.   Porter  &  Als. 
October  8th,  1885. 

1.  Chancery  Practice — Parties — Rule. — All  persons  beneficially  inter- 

ested in  object  of  suit  must  in  general  be  made  parties,  so  that  all  ques- 
tions arising  may  be  fully  and  finally  settled. 

2.  Idem — Sale  for  purchase  money—  Terms.Ssile  for  purchase  money  will 

not  be  decreed  where  the  property  remains  encumbered  for  purchase 
money  due  from  plaintiff,  without  providing  for  discharge  of  such  en- 
cumbrance. Terms  of  saJe  are  within  court's  discretion,  and  no  com- 
plaint against  them  will  be  heard  without  evidence  that  the  price  would 
have  been  better  had  the  terms  been  more  liberal. 

3.  Idem-  Upsel'bid. — Where  after  sale,  fairly  made  for  adequate  price,  has 

been  confirmed,  an  upset  bid  is  offered,  and  the  «ale  is  set  aside  upon 
condition  that  said  bid  be  made  good  by  a  certain  time,  when  the  re- 
sale should  take  place  upon  terms  which  would  not  extend  the  deferred 
payments  beyond  the  time  at  which  the  bonds  taken  at  the  previous 
sale  were  to  become  due,  and  no  complaint  of  said  terms  was  made 
below,  and  no  proof  offered  that  upset-bidder  could  have  complied 
with  his  bid  had  the  terms  been  more  liberal,  there  is  no  ground  on 
this  account  for  complaint  in  the  appellate  court.  Langyher  v.  Patter- 
son and  als,  77  Va.  470. 

4.  Idem — Interlocutory  decrees — Costs. — No  complaint  can  be  made  even 

by  the  parly  substantially  prevailing,  against  non-allowance  of  costs 
upon  an  interlocutory  decree,  as  upon  final  decree  the  question  of  costs 
can  be  properly  adjusted. 

5.  Ydem— Suspension  of  decree— fudge* s  delay. — Where,  in  such  case  of  up- 

set bid  and  conditional  setting  aside  of  sale  and  suspension  of  decree 
of  sale  to  a  certain  period  in  order  to  give  upset-bidder  opportunity  to 
comply  with  the  conditions  of  re-sale,  he  applies  to  the  judge  in  vaca- 
tion for  an  extension  of  such  suspension  in  order  to  give  time  to  apply 
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for  appeal  and  supersedeas^  and  the  judge  delays  acting  on  such  appli- 
cation till  after  the  period  within  which  compliance  was  permissible, 
such  action  of  the  judge  could  not  be  corrected  by  the  appellate  court. 

Argued  at  Wytheville,  but  decided  at  Staunton. 

Appeal  from  seven  interlocutory  decrees  of  circuit  court  of 
Wythe  county  rendered  from  March  term,  1883,  to  April  term, 
1885,  inchwive,  in  the  cause  of  D.  II.  Porter  against  W.  R.  B. 
Ilorne,  W.  L.  Yost  and  others. 

Opinion  states  the  case. 

F,  S.  Blair,  for  the  appellant. 

Z).  S.  Pierce  and  J.  W,  Caldwell,  for  the  appellees. 

Lewis,  P.,  delivered  the  opinion  of  the  court. 

The  petition  for  appeal  is  voluminous,  assigning  no  less  than 
twenty-eight  errors  in  the  decrees  complained  of,  for  which, 
"and  for  other  errors  to  be  assigned  at  bar,''  it  is  insisted  that 
those  decrees  should  be  reversed.  To  notice  these  alignments, 
severally  and  in  detail,  would  swell  this  opinion  to  no  small 
proportions;  nor  is  it  necessary  to  do  so.  They  have  all  been 
considered,  and  none  of  them  are  well  taken.  Only  those  upon 
which  stress  is  chiefly  laid  will  be  noticed  specially.  Before, 
however,  doing  so,  it  may  be  well  to  advert  to  the  pleadings, 
and  other  proceedings  in  the  cause,  and  to  the  object  for  which 
the  suit  was  instituted. 

The  bill  was  filed  by  the  appellee.  Porter,  to  subject  to  the 
satisfaction  of  a  bond  for  one  thousand  dollars,  then  past  due, 
which  had  been  assigned  to  him  by  one  W.  R.  B.  Ilorne,  for 
valuable  consideration,  a  certain  house  and  lot  in  the  town  of 
Wytheville.  This  bond  was  executed  by  the  appellant,  Yost, 
to  Ilorne,  as  part  consideration  of  the  purchase  of  the  said 
house  and  lot,  and  was  secured  by  a  lien  thereon.     It  seems 
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that  the  lot  had  been  conveyed  by  Home  to  Yost,  and  a  lien 
for  the  purchase  money  retained  on  the  face  of  the  conveyance, 
and  that  a  like  lien  had  been  retained  in  the  deed  to  Home 
from  his  vendor,  Percival. 

At  the  time  of  the  assignment  of  the  bond  to  the  plaintiff, 
there  was  an  ima^certaincd  balance  due  by  Home  to  Percival 
on  account  of  the  purchase  of  the  property,  and  upon  this 
ground  payment  of  the  bond  was  reftised  by  Yost,  when  pay- 
ment was  demanded  by  the  plaintiff,  who  thereupon  instituted 
the  present  suit.  And  to  the  bill  he  made  not  only  Yost,  but 
Percival  and  Home,  parties  defendant,  to  the  end  that  the  rights 
of  all  the  parties  might  be  adjusted  under  decrees  of  tlie  court, 
and  the  property  sold  to  satisfy  the  bond  which  ha<l  been  as- 
signed to  him. 

Separate  answers  were  filed  by  the  defendants,  and  Yost  also 
demurred.  The  answer  of  Percival  was  treated  as  a  cross-bill, 
to  which  the  defendant,  Home,  duly  filed  his  answer.  The  an- 
swer of  Yost  referred  at  some  length  to  the  transactions  be- 
tween the  parties,  and  concluded  as  follows:  " Respondent  is 
advised  that  a  court  of  equity  will  not  determine  the  matter  in 
this  cause  without  a  reference  for  a  full  account  of  all  matters 
between  the  parties  thereto,  to  the  end  of  a  final  settlement  of 
same,  and  asks  for  said  account."  Accordingly,  a  decree  was 
entered,  referring  the  cause  to  a  commissioner  for  proper  ac- 
counts to  be  taken,  who  at  once  proceeded  to  execute  the  de- 
cree, and  duly  returned  his  report  to  the  court.  To  this  report 
there  was  no  exception  by  the  defendant,  Yost,  and  the  rights 
of  the  other  parties  appear  to  have  been  settled  by  the  commis- 
sioner's report,  and  subsequent  decrees,  to  their  mutual  satis- 
faction. 

In  due  time  a  sale  of  the  house  and  lot  was  decreed,  which 
was  afterwards  made  and  reported  by  commissioners  appointed 
for  the  purpose,  the  price  bid  being  $2800,  which  was  the 
precise  sum  for  which  the  property  had  been  purchased  by 
Yost  of  Home.  The  report  of  sale,  however,  whs  excepted  to 
YOL.  LXXX — 108 
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by  Yost  on  various  grounds,  and  the  court  refused  to  confirm 
the  same,  and  directed  the  commissioners,  after  due  advertise- 
ment, to  offer  the  property  for  sale  again.  The  second  eftbrt 
resulted  like  the  first,  namely,  in  obtaining  a  bid  for  the  sum 
of  3*2800.  The  sale  was  duly  reported  to  the  court,  and  Yost 
again  excepted;  but  the  exceptions  were  overruled  and  the  sale 
confirmed.  At  a  subsequent  day  of  the  same  term,  however,  a 
decree  was  entered,  permitting  one  H.  Simmerman  to  make 
good  an  upset  bid  of  ten  per  cent,  of  the  purchase  price  within 
thirty  days  thereafter,  upon  certain  prescribed  conditions,  and 
providing,  that  in  the  event  the  same  was  done,  the  property 
should  be  again  ottered  for  sale;  otherwise,  the  previous  decree 
of  confirmation  to  stand. 

After  the  adjournment  of  the  term,  a  written  application  for 
the  suspension  of  the  execution  of  the  decree  requiring  posses 
sion  of  the  property  to  be  delivered  to  W.  O.  Moore,  the  pur- 
chaser, was  mailed  by  Yost  to  the  Judge  of  the  circuit  court, 
then  holding  a  term  of  his  court  in  the  county  of  Carroll, 
which,  for  reasons  endorsed  on  the  application  was  refused. 
And  thereupon  the  present  appeal  was  allowed  by  one  of  the 
judges  of  this  court. 

The  first  error  assigned  in  the  petition,  is  the  action  of  the 
circuit  court  in  overruling  the  demurrer  to  the  plaintiff's  bill. 
Xo  grounds,  however,  for  this  assignment  are  set  forth  in  the 
petition,  and  a  careftil  scrutiny  of  the  bill  fails  to  disclose  that 
any  exist.  It  was  undoubtedly  the  right  of  the  plaintiff  to 
bring  before  the  court  all  the  parties  ha\'ing  an  interest  in  the 
proi)erty,  that  their  respective  rights  might  be  definitely  ascer- 
tained and  settled,  and  the  way  thus  cleared  for  the  enforce- 
ment of  the  lien  to  satisfy  the  bond  held  by  him.  And  such 
would  seem  to  have  been  the  desire  of  the  appellant  himself  at 
the  time  his  answer  was  filed,  since,  as  we  have  seen,  he  ex- 
pressly asked  for  an  account,  in  order  that  a  final  settlement  of 
all  matters  between  the  parties  might  be  made  under  decrees 
of  the  court. 
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"  It  is  the  constant  aim  of  courts  of  equity,"  says  Judge 
Story,  "to  do  complete  justice,  by  deciding  upon  and  settling 
the  rights  of  all  persons  interested  in  the  subject-matter  of  the 
suit,  so  that  the  performance  of  the  decree  of  the  court  may  be 
perfectly  safe  to  those  who  are  compelled  to  obey  it,  and  also, 
that  future  litigation  may  be  prevented.  Hence,  the  common 
expression  that  courts  of  equity  delight  to  do  justice,  and  not 
by  halves.  And  hence,  also,  it  is  a  general  rule  in  equity  (sub- 
ject to  certain  exceptions),  that  all  persons  materially  inter- 
ested, either  legally  or  beneficially,  in  the  subject-matter  of  a 
suit,  are  to  be  made  parties  to  it,  either  as  plaintiffs  or  as  de- 
fendants, however  numerous  they  may  be,  so  that  there  may 
be  a  complete  decree,  which  shall  bind  them  all."  Story's  Eq. 
PI.  sec.  72.  See  also  Arnientrout  v.  Gibbons,  25  Gratt.  371; 
Dabney  v.  Preston,  Id.  838;  Fitzgibban  v.  Barry,  78  Va.  7^55. 

Nor  is  there  anything  in  the  record  to  show  that  the  decree 
of  sale  was  not  properly  made.  It  is  not  disputed  that  the  ap- 
pellant had  paid  but  a  small  part  of  the  purchase  money  he 
had  contracted  to  pay,  and  that  the  whole  of  the  balance  was 
past  due  when  the  decree  was  entered.  What  right,  then,  has 
he  to  con^plain  because  he  has  thus  been  required  to  comply 
with  his  own  voluntary  obligations  after  the  way  for  him  to 
safely  do  so  has  been  cleared  by  the  court?  One  of  the  grounds 
upon  which  his  com{>laint  is  based  is,  that  the  plaintiff  can  oc- 
cupy no  better  position  than  his  assignor.  Home,  who,  at  the 
time  the  suit  was  instituted,  was  in  no  position  to  compel  pay- 
ment of  the  bond,  because  by  his  covenant  he  had  bound  him- 
self to  make  to  the  appellant  a  deed  in  fee  simple,  with  general 
warranty,  within  ninety  days  after  the  purchase  of  the  prop- 
erty; and  that  although  the  deed  had  been  made,  yet  there  were 
incumbrances  on  the  property,  and  until  the  same  were  re- 
moved, payment  of  the  bond  assigned  could  not  be  required. 
It  is  sufficient,  however,  to  say,  in  answer  to  this  objection,  that 
the  deed  with  general  warranty  from  Home  and  wife  was  ac- 
cepted by  the  appellant  with  knowledge  of  the  existence  of  the 
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prior  lien  for  unpaid  purchase  money  in  favor  of  Percival,  and 
that  after  the  accounts  between  Home  and  Percival  had  been 
settled,  and  provision  had  been  made  for  the  payment  out  of 
the  proceeds  of  sale  of  the  balance  due  by  Home  to  Percival, 
which  by  tlie  decree  was  directed  to  be  credited  on  the  amount 
due  by  the  appellant  to  Home,  there  was  no  longer  any  sem- 
blance of  reason  for  the  refusal  of  payment  by  the  appellant  of 
the  bond  held  by  the  plaintiff,  since  he  was  thereby  enabled  to 
pay  the  same  >;\nthout  incurring  any  risk  of  loss  whatever. 

But  it  is  further  insisted,  that  the  decree  operates  oppres- 
sively and  unjustly,  because  the  sale  decreed  was  not  on  a  rea- 
sonable credit.  By  the  temis  of  the  decree,  the  commissioners 
were  required  to  sell  the  property  at  public  auction,  to  the 
highest  bidder,  "for  one-fourth  cash  in  hand,  the  residue  to  be 
divided  into  four  equal  interest-bearing  instalments,  due  re- 
spectively in  three,  six,  nine  and  twelve  months  fi'om  day  of 
sale,"  the  purchaser  to  give  bond  with  good  security,  etc. 
Upon  these  terms  the  sale  was  made,  and  there  is  no  evidence 
in  the  record  to  show  that  the  price  obtained  was  inadequate, 
or  that  the  property  would  probably  have  commanded  a  better 
price  if  the  sale  had  been  made  on  more  liberal  terms. 

But  the  appellant's  principal  objection  relates  to  the  decree 
in  respect  to  the  upset  bid  which  was  offered  in  the  case. 
That  bid  was  offered  after  the  sale  had  been  confirmed,  and 
the  decree  provides  as  follows:  *'That  if  .the  said  Henry  Sim- 
merman  shall,  within  thirty  days  fi'om  this  date,  pay  into  the 
hands  of  commissioners  Terry  and  Crockett,  the  sum  of  $280, 
and  the  ftirther  sum  of  $700,  with  interest  from  10th  Novem- 
ber, 1884,  and  shall  deposit  with  said  commissioners  his  bond 
with  security  to  be  approved  by  them,  and  to  secure  the  resi- 
due of  the  purchase  money  for  which  said  house  and  lot  was 
sold,  on  the  10th  November,  1884,  and  to  make  good  his  upset 
bid,  then  said  commissioners  shall  proceed  to  re-sell  the  said 
house  and  lot  according  to  the  terms  of  the  former  decree  of 
sale  in  this  cause,  except  that  the  deferred  payments  therein 
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provided  for  shall  be  so  made  in  the  re-sale  as  not  to  extend 
said  deferred  payments  beyond  the  period  provided  for  in  the 
said  decree  of  sale  heretofore  entered  in  this  cause." 

Thus,  by  the  terms  of  this  decree,  the  credit  allowed,  in  the 
event  that  the  upset  bidder  made  good  his  bid,  and  a  re-sale  was 
made,  was  not  to  extend  beyond  the  time  at  which  the  bonds 
for  the  deferred  payments  taken  at  the  sale  which  had  been 
confirmed  were  to  become  due.  And  in  consequence  of  these 
terms,  which  in  the  petition  for  appeal  are  characterized  as 
harsh  and  unprecedented,  it  is  alleged  by  the  appellant  that  the 
party  desiring  to  make  good  his  upset  bid  was  rendered  unable 
to  do  so.  Of  this,  however,  there  is  not  a  particle  of  proof  in 
the  record,  and  non  constat  that  lie  could  have  complied  with 
any  terms,  however  reasonable  or  liberal. 

But  apart  from  this,  it  is  to  be  observed  that  the  sale  was  de- 
creed for  the  collection  of  purchase  money  long  past  due;  pur- 
chase money  for  property,  with  which  the  vendor  had  parted, 
on  the  faith  of  the  vendee's  promise  to  pay  within  a  certain 
time,  and  of  which  the  latter  had  been  in  the  possession  and 
enjoyment  long  after  he  had  made  default.  Moreover,  the 
(question  as  to  the  terms  of  sale  is,  as  a  general  rule,  and  more 
especially  in  a  case  like  this,  a  matter  resting  in  the  sound  dis- 
cretion of  the  court ;  and  its  action  ought  not  therefore  to  be 
disturbed  by  an  appellate  court,  unless  the  same  is  palpably 
wrong.  And  this  cannot  justly  be  said  of  the  action  of  the 
court  of  which  the  appellant  complains.  Indeed,  it  cannot  be 
said  that  its  action  in  dealing  with  the  appellant  has  not  been 
marked  by  a  sprit  of  liberality  throughout.  Thus,  although 
the  sale,  which  was  tairly  made  and  for  an  adequate  considerar 
tion,  had  been  confirmed,  yet,  in  the  supposed  interest  of  the 
appellant,  and  without  objection  on  the  part  of  the  purchaser, 
a  re-sale  was  directed  upon  compliance  with  certain  prescribed 
conditions.  And  of  those  conditions  no  complaint  was  made 
in  the  lower  court,  nor  is  any  foundation  shown  for  the  com- 
plaint now^  made  to  this  court. 
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In  Langi/her,  trustee^  v.  Patterson  and  Bash^  77  Va.  470,  aft^^r 
the  sale  had  been  confirmed,  the  decree  of  confirmation  was  set 
aside  and  a  re-sale  ordered  upon  the  offer  of  an  advanced  bid. 
Upon  appeal  by  the  purchaser  to  this  court,  the  action  of  the 
circuit  court  was  reversed.  Judge  Fauntleroy,  in  delivering 
the  opinion  of  the  court,  after  reviewing  the  authorities,  said: 
"We  think  there  was  error  ...  in  setting  aside  the  decree  of 
confirmation  .  .  in  this  case  .  .  .  for,  though  it  was  within  the 
discretion  of  the  court,  at  any  time  during  the  term,  to  set  aside 
the  decree  and  rescind  the  sale  upon  proper  motion  and  notice 
to  the  purchaser  and  parties  concerned,  and  for  good  cause 
shown,  such,  for  instance,  as  a  sacrifice  of  the  property,  yet  it 
was  in  this  case,  so  far  as  the  record  shows,  not  a  sound,  but 
apparently  an  arbitrary  discretion,  which  calls  for  appellate  cor- 
rection by  this  court.'' 

Plainly,  then,  under  the  circumstances  of  the  present  ca^^e, 
there  was  no  right  on  the  pait  of  the  appellant,  or  any  other 
person,  to  demand  a  re-sale  of  the  property,  upon  the  mere  of- 
fer of  an  upset  bid,  after  the  sale  had  been  confirmed.  And  if, 
nevertheless,  witli  the  assent  of  the  purchaser,  the  privilesce  of 
a  re-sale  was  accorded,  it  could  be  enjoyed  only  on  the  terms 
which  the  court  in  its  discretion  saw  fit  to  impose.  Those 
terms  it  was  optional  with  the  ujjset-bidder  to  accept  or  not  as 
he  chose,  and  certainly  there  is  nothing  in  them  for  which  tlie 
action  of  the  circuit  court  should  be  reversed. 

Comi)laint  is  also  made  that  costs  were  not  awarded  the  ap- 
pellant in  the  lower  court.  He  claims  to  be  entitled  to  costs, 
because,  as  he  insists,  he  was  not  in  default,  since  he  could  not 
safely  i>ay  the  i)urchase  money  due  by  him,  except  under  a  de- 
cree of  the  court.  It  is  sufticient,  however,  to  say  that  no  pro- 
vision in  respect  to  costs  has  as  yet  been  made  at  all,  and  that 
it  will  be  time  enough  to  do  so  when  the  cause  is  ready  for 
final  decree. 

Another  subject  of  much  complaint  is  the  refiisal  of  the  cir- 
cuit judge,  in  vacation,  to  make  an  order  at  the  instance  of  the 
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appellant,  to  t\irther  suspend  the  execution  of  the  decree  requir- 
ing possession  of  the  property  to  be  delivered  to  the  purchaser. 
The  application  was  made  under  the  provisions  of  sec.  4  of 
ch.  178  of  the  Code  of  1873,  which  enacts  that  "at  the  instance 
of  any  person  who  desires  to  present  such  petition  [for  an  ap- 
peal, or  writ  of  error,  or  s^upcrsedeas'],  the  court  in  which  the 
judgment,  decree  or  order  is,  may,  during  the  term  at  which  it 
is  rendered  or  made,  or  the  Judge  rendering  such  judgment, 
order  or  decree,  may,  within  sixty  days  after  such  term  is  ended, 
make  an  order  suspending  the  execution  of  such  Judgment,  de- 
cree or  order,  for  a  reasonable  time  to  be  specified  in  such  or- 
der, when  such  person  shall  give  bond,"  etc. 

It  is  complained  that  the  Judge  imreasonably  delayed  action 
upon  the  application  until  it  was  too  late  to  enable  the  appel- 
lant to  obtain  an  appeal  and  supersedeas  to  stop  the  execution 
of  the  decree  which  he  sought  to  have  suspended.  But  this 
complaint  is  unsupported  by  the  record;  and  it  is  diflScult  to 
see  how,  even  if  the  action  of  the  judge  in  that  particular  were 
open  to  criticism,  it  could  now  be  corrected  by  this  court.  Xor 
is  it  necessary  to  enquire  whether  or  not  the  course  of  the  ap- 
pellant himself  has  been  influenced  by  a  desire  for  unreasonable 
delay,  since  this  is  a  matter  not  essential  to  the  decision  of  the 
present  case. 

The  remaining  assigimients  of  error  are  of  even  less  import- 
ance than  those  to  which  we  have  refeiTed.  It  is  unnecessarj- 
to  notice  them,  ftii'ther  than  to  say,  as  we  have  already  said, 
that  they  are  not  well  taken. 

The  decrees  appealed  fi'om  must  therefore  be  aflSrmed. 

Decrees  affirmed. 
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^tannton. 

Clowser  v.   Hall. 

October  8th,  1885. 

Attachments — Affidavits,— ^\txy  averment  in  an  affidavit  to  suppK>rt  an 
attachment  under  Code  1873,  ch.  148,  sec.  1,  must  be  stated  as  a  fact^ 
absolutely,  and  upon  affiant's  own  knowledge,  and  not  upon  belief,  or 
information  and  belief. 

Error  to  judgment  of  circuit  court  of  Frederick  county. 
Opinion  states  the  case. 

A.  R.  Pendleton,  for  plaintiiF  in  error. 

Holmes  Conrad,  for  defendant  in  error. 

Fauntleroy,  J.,  delivered  the  opinion  of  the  court. 

This  is  a  writ  of  error  to  an  order  of  the  circuit  court  of 
Frederick  county,  entered  March  19th,  1874,  abating  and  dis- 
missing an  attachment,  sued  out  in  said  court  by  S.  C.  Clowser, 
plaintiff  in  an  action  of  trespass  on  the  case  for  breach  of  mar- 
riage contract,  against  J.  W.  C  Hall,  the  defendant  in  said 
suit,  as  a  non-resident  of  the  commonwealth  of  Virginia,  under 
section  1,  chapter  148,  of  the  Code  of  1873.  The  attachment 
was  founded  and  issued  upon  the  following  affidavit,  made  and 
filed  in  the  said  suit : 

"Personally  appeared  before  me,  J.  B.  Burgess,  clerk  of  the 
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circuit  court  of  Frederick  county,  Virginia,  A.  R.  Pendleton, 
attorney-in-fact  for  S.  C.  Clowser,  who  made  oath  that  J.  W.  C. 
Hall  is,  as  he  belkveSy  justly  indebted  to  the  said  S.  C.  Clowser 
in  the  sum  of  five  thousand  dollars;  that  there  is  present  cause 
of  action  therefor;  that  said  J.  W.  C.  Hall  is  not  a  resident  of 
this  State,  and  that  affiant  believes  he  has  estate  within  said 
county  of  Frederick,  Virginia." 

The  order  complained  of  is  as  follows: 

"It  ftiither  appearing  that  the  affidavit  for  the  attachment 
issued  because  of  non-residence,  states  affiant's  belief  in  the  ex- 
istence of,  and  not  his  knoviedge  of,  the  facts  stated  in  said  affi- 
davit, for  that  cause  the  said  attachment  is  abated." 

We  do  not  think  there  is  any  error  in  this  order.  Section  1, 
chapter  148,  of  the  Code  of  1873,  under  which  the  attachment 
was  issued,  reads: 

*'  When  any  suit  is  instituted  for  any  debt,  or  for  damages 
for  breach  of  any  contract,  an  affidavit  stating  the  amount  and 
justice  of  the  claim,  that  there  is  present  cause  of  action  there- 
for, that  the  defendant,  or  one  of  the  defendants,  is  not  a  resi- 
dent of  this  State,  and  that  the  affiant  believes  he  has  estate  or 
debts  due  him  within  the  county  or  corporation  in  which  the 
suit  is,  or  that  he  is  sued  with  a  defendant  residing  therein,  the 
plaintift*  may  forthwith  sue  out  of  the  clerk's  office  an  attach- 
ment against  the  estate  of  the  non-resident  defendant  for  the 
amoimt  so  stated." 

By  the  very  terms  of  this  statute  it  is  prescribed,  that  every 
averment  must  be  stated  ds  a  fact ^  as  to  the  amount  and  justice 
of  the  claim ;  and  that  there  is  present  cause  of  action  there- 
for; and  that  the  defendant  is  a  noi^resident  of  the  State:  that 
these  averments  in  the  affidavit  must  be  absolute,  and  upon 
affiant's  own  knowledge,  and  not  upon  information  and  belief, 
nor  upon  belief.  Vide  Daniel  on  Attachments,  sec.  33;  Barton's 
Law  Practice,  p.  304. 

'*A11  the  elements  of  positiveness,  knowledge,  information, 
or  belief,  conjointly  or  separately,  which  tire  statute  may  re- 
Vol.'lxxx— 100 
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quire  in  the  making  of  an  affidavit,  should  therein  appear,  or 
be  substantially  included  in  its  terms;  or  it  will  be  bad.  Thus, 
if  a  statute  requires  a  fact  to  be  sworn  to,  in  direct  terms,  it  is 
not  complied  with  by  the  party's  swearing  that  he  is  'informed 
and  believes'  the  fact  to  exist."  Drake  on  Attachment,  sect. 
106,  4th  edition. 

The  judgment  or  order  of  the  circuit  court  of  Frederick, 
complained  of,  is  correct,  and  must  be  affirmed,  and  this  appeal 
be  dismissed. 


Judgment  affirmed. 
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Gurnee  v.  Bai  .semer  &  Co. 

October  8th,  1885. 

Principal  and  Surety — Release^  Counsel  fees— Case  at  bar, — B.  &  Co. 
held  judgments  against  M.,  binding  on  land  of  his  surety,  W.,  aliened 
to  G.  In  suit  of  Bank  v.  M.^  funds  were  recovered  to  pay  M.*s  debts. 
A  decree  was  entered  requiring  those  participating  in  said  funds  to  pay 
25  per  cent,  of  their  claims  for  fees  allowed  plaintiff's  counsel.  B  & 
Co.  participated,  received  the  amounts  of  their  judgments  less  said  25 
per  cent.,  and  receipted  in  full.  Later,  B.  &  Co.  claimed  that  their 
judgments  were  subsisting  liens  on  W.*s  land  aliened  to  G.,  who  was 
no  party  to  the  suit,  to  the  extent  of  said  25  per  cent. ;  and  court  be- 
low directed  receiver  to  collect  said  25  per  cent,  of  G.    On  appeal : 

Held: 

1.  Release  of  the  principal  M.  was  the  release  of  his  surety,  W. ;  and 

the  judgment  liens  were  discharged  in  toto. 

2.  Creditors  have  no  legal  right  to  be  re-imbursed  by  their  debtors 

for  counsel  fees  contracted  by  them. 
3   G.  being  no  party  to  the  suit,  the  decree  was  a  nullity  quoad  him. 
Cronise  v.  Carper,  ante  p.  678. 

Appeal  from  decree  of  circuit  court  of  Rockbridge  county 
entered  Mareli  18th,  1885,  in  certain  causes  entitled  the  Xa- 
tional  Bank  of  Richmond  and  als.  against  W.  W.  Major  and  als. ; 
and  George  W.  Johnson's  executor  axjainst  Gr.  A.  White  and 
als.;  and  W.  (4.  Bausemer,  for  etc.  against  G.  A.  White  and  als., 
which  were  heard  and  acted  on  together. 

By  the  decree  the  receiver  of  the  court  was  required  to  col- 
lect of  Walter  S.  Gurnee,  the  appellant,  the  sum  of  $619.04, 


Digitized  by 


Google 


868  GuRNEE  V.  Bausemer  &  Co. 

Statement-  Opinion. 

with  interest  from  December  15th,  1883,  the  amount  assessed 
upon  the  judgments  of  Bausemer  &  Co.  against  Major  k  White, 
for  the  payment  of  their  share  of  the  fees  of  plaintift''s  counsel 
in  the  first  cause  above  named,  and  decreed  to  be  re-imbursed 
to  Bausemer  &  Co.  out  of  certain  land  which  had  been  aliened 
by  TVliite  to  Gurnee,  subject  to  said  judgments,  but  which 
judgments  had  been  discharged  with  funds  of  Major,  the  prin- 
cipal debtor. 

Opinion  states  the  case. 

Sheffey  ^  Buingardner  and  Edmund  Prndlctotiy  for  the  appelant. 

David  E,  Moore^  for  the  appellees. 

Fauntleroy,  J.,  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  a  decree  of  the  circuit  court  of  Rock- 
bridge county,  rendered  March  18th,  1885,  in  certain  causes 
therein  pending,  entitled,  "  The  National  Exchange  Bank  of 
Richmond,  &c.,  against  W.  W.  Major  and  otliers;"  "  George  W. 
Johnson's  Kx'or  against  G.  A.  White  and  others;''  and  "  W^.  G. 
Bausemer,  for,  kQ.^againM  G.  A.  White  and  others;"  which  said 
causes  were  heard  and  acted  on  together. 

It  appears  from  the  record  that  W.  G.  Bausemer  k  Co.  re- 
covered sundry  judgments  in  the  courts  of  Rockbridge  county, 
against  W.  W.  Major  and  G.  A.  White,  upon  negotiable  paper 
made  by  Major,  as  principal,  to  White,  and  passed,  by  the  en- 
dorsement of  White,  to  said  Bausemer  &  Co. ;  which  said  judg- 
ments were  duly  docketed  on  the  lien  docket  in  said  county 
court  clerk's  office,  as  provided  by  statute.  Subsequent  to  the 
docketing  of  the  said  judgments,  G.  A.  White  executed  to 
Walter  S.  Gurnee  a  trust  lien  on  a  large  and  valuable  landed 
estate  lying  in  Rockbridge  county,  known  as  "Hart's  Bottom,"' 
to  secure  a  large  loan  from  Gurnee  to  White. 

In  the  meantime  a  creditoi*s  bill  was  tiled  by  the  National 
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Exchange  Bank  of  Richmond,  Va..  against  W.  W,  Major;  and, 
under  an  order  of  reference  in  said  suit,  the  aforesaid  Bausemer 
&  Co.  judgments  against  Major  and  White  were  filed  and  re- 
ported as  subsisting  liens  on  the  real  estate  of  the  said  Major, 
and  were  confirmed  as  such  by  the  decree  of  the  court. 

In  the  suit  of  the  National  Exchange  Bank  of  Richmond, 
&c.,  against  Major  and  others  (which  was  a  creditors  suit),  there 
was  recovered  for  the  creditors  of  W.  W.  Major  the  sum  of 
$15,028.30,  as  of  October  1,  1881.  To  this  suit  Gurnee  was 
not  a  party.  After  this  recovery  the  court  made  an  order  di- 
recting that  those  entitled  to  the  fund,  and  who  should  "derive 
benefit  from  the  litigation,"  by  participating  in  the  fiind  re- 
covered, should  be  assessed  ratably,  upon  their  claims  or  inter- 
ests, 25  per  centum,  chargeable  to  those  who  should  participate 
in  the  ftihd,  to  pay  fees  allowed  to  counsel  conducting  the  liti- 
gation for  complainants  in  the  cause.  Bausemer  &  Co.  went 
forward  and  participated  in  the  fund,  and  received  the  amount 
of  their  judgments,  less  25  per  cent.,  which  they  allowed  to  be 
deducted  for  counsel  fees,  and  receipted  for  their  judgments  in 
full,  thereby  discharged  their  liens  as  against  their  principal 
judgment  debtor.  Major. 

But  the  said  Bausemer  &  Co.  having  so  participated  in  this 
fund,  and  allowed  the  counsel  fees,  upon  the  terms  of  the  de- 
cree, set  up  the  pretension  that  Walter  S.  Gurnee,  the  purcha- 
ser of  "  Hart's  Bottom ''  tract  of  land  from  G.  A.  White,  who 
was  surety  for  their  judgment  debtor.  Major,  should  refiind  this 
25  per  centum  of  their  judgment-liens  which  they  had  paid,  or 
allowed  to  be  deducted,  as  aforesaid;  and  accordingly  the  court 
made  an  order  of  reference  to  its  master  commissioner  to  ascer- 
tain and  report  whether  the  said  Gurnee  is  responsible  for  any 
portion  of  the  attorneys'  fees  so  paid  by  Bausemer  &  Co., 
amounting  to  $619.04.  Responsive  to  this  order  of  reference 
the  master  commissioner  reported,  as  his  opinion,  "  that  the 
Bausemer  &  Co.  judgments,  to  the  extent  of  the  25  per  centum 
which  had  been  deducted  therefrom  to  pay  counsel  fees  in  the 
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suit  against  W.  W.  Major,  are  subsisting  liens  on  the  tract  of 
land  known  as  *' Hart's  Bottom/'  alienated  bv  G.  A.  Wliite  to 
Walter  S.  Gurnee,  subsequent  to  their  rendition  and  docket^ 
ing." 

To  this  report  Walter  S.  Gurnee  excepted,  ''  because  it  im- 
properly charges  him  with  the  fees  of  counsel  paid  by  Bausemer 
&  Co.,  and  declares  the  amount  thereof  to  be  a  lien  on  Hart's 
Bottom."  This  exception  was  overruled  by  the  circuit  court, 
and  the  said  report  waf?  confirmed;  and  it  further  ordered,  "  that 
the  receiver  of  the  court  do  collect  from  W.  S.  Gurnee  the  sum 
of  $619.04,  with  interest  thereon  from  the  15th  of  December, 
1883,  and  a  sufficient  sum  to  cover  the  costs  of  this  reference." 
From  this  decree,  rendered  March  I8th,  1886,  this  appeal  is 
taken. 

We  are  of  opinion  that  the  decree  complained  of  is  wholly 
erroneous. 

The  appellant,  W.  S.  Gurnee,  was  the  purchaser  from  G.  A. 
White,  for  a  valuable  consideration,  fiilly  paid,  of  the  "Hart's 
Bottom  "  tract  of  land.  W.  W.  Major  was  the  principal  judg- 
ment debtor,  and  White  only  his  surety,  bound  by  the  Bause- 
mer &  Co.  judgment-liens.  Bausemer  &  Co.,  without  the 
knowledge  or  consent  of  Gurnee  (who  was  neither  a  party  nor 
privy  to  the  suit),  elected  to  take  under  the  decree  according  to 
its  terms  and  conditions,  and  so  dealt  with  the  principal,  Major, 
in  the  judgment  debts  as  to  release  and  discharge  the  liens  of 
the  judgments  which  were  paid  oif  and  satisfied  by  the  fund 
constituted  by  the  money  of  the  said  Major,  the  principal 
debtor;  and  they  now  invoke  a  court  of  equity  to  revive  a  dead 
lien  against  an  innocent  alienee^  for  rcUm^  of  that  surety ^  whose 
principal  they  had '  discharged,  and  to  subject  the  land  of  that 
innocent  purchaser  to  the  operation  of  this  dead  lien,  although 
the  land  was  released  absolutely  and  wholly  from  the  lien  of  the 
judgment  as  soon  as  they  participated  in  the  money  and  dis- 
charged the  principal  debtor,  W.  W.  Major. 

Bausemer  &  Co.'s  claims,  evidenced  by  the  judgments,  were 
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proved  before  the  master  and  were  paid  off  in  full ;  and  a  large 
balance  of  the  fund,  arising  from  the  property  of  W.  W.  Msgor, 
was  left  over  to  be  distributed  ratably  amongst  other  unpaid 
creditors,  after  paying  Bausemer  &  Co.  the  ftiU  amount  of  their 
unpaid  claims.  It  was  the  same  thing,  in  law,  as  if  Bausemer 
&  Co.  had  drawn  out  of  the  fund  the  full  amount  set  apart  by 
the  decree  to  pay  their  judgment  claims  proven  in  the  cause, 
and  then,  out  of  it,  had  paid  their  counsel  fees.  Gurnee,  the 
appellant,  was  no  party  to  the  suit  in  which  these  counsel  fees 
were  allowed  and  ordered  by  the  court,  and  he  is  not  bound  by 
the  decree  made  therein. 

The  notes  held  by  Bausemer  &  Co.,  on  which  they  obtained 
their  judgments,  were  the  notes  of  W.  W.  Major,  endorsed  to 
them  by  White.  Major  was  primarily  bound;  and  White,  as 
his  surety,  in  equity,  had  the  right  to  require  Bausemer  &  Co. 
to  exhaust  the  principal  before  coming  on  him,  or  on  his  inno- 
cent alienee,  Gurnee.  Xeither  White  nor  Gurnee  was  bound 
to  furnish  to  Bausemer  &  Co.  money  to  pay  counsel  for  pursu- 
ing their  remedy  against  Major,  their  debtor;  and  after  allow- 
ing the  money  of  their  debtor,  in  the  hands  of  tlie  court,  justly 
belonging  to  them,  to  go  to  pay  these  large  counsel  fees,  they 
cannot  be  permitted  to  call  on  Gurnee  to  pay  it  back  to  them. 
Their  remedy  (if  any  they  have)  is  against  those  who  got  their 
money,  and  not  against  an  innocent  party. 

Creditors  who  collect  their  debts  by  law,  even  when  success- 
fill,  are  losers  to  the  extent  of  the  amount  paid  to  counsel;  but 
the  law  will  not  countenance  the  demand  that  the  losing  de- 
fendant shall  re-imburse  their  losses  so  incurred,  and  so,  it  may 
be,  contracted  by  them. 

The  record  shows  that  Bausemer  &  Co.'s  claims  were  satisfied 
by  and  as  to  Major,  the  principal  debtor;  and  they  cannot  be 
unsatisfied  as  to  White,  a  mere  surety,  and  his  alienee,  Gurnee, 
and  the  judgment  liens  are  no  longer  binding  on  the  tract  of 
land  known  as  "Hart's  Bottom,"  purchased  and  paid  for  by 
Gurnee  from  Q.  A.  White. 
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Nothing  could  aftect  the  land  or  the  purchaser,  Gurnee,  but 
the  judgments:  they  were  paid  and  satisfied  by  Major,  the  prin- 
cipal debtor;  and  it  does  not  implicate  or  concern  his  surety, 
White,  or  Gurnee,  White's  alienee,  what  Bausemer  &  Co.  did, 
or  allowed  to  be  done,  with  the  money. 

As  Gurnee,  the  appellee,  is  shown  by  the  record  to  have  no 
contract  relations,  expressed  or  implied,  with  Bausemer  &  Co., 
they,  as  volunteers,  could  not  by  their  unauthorized  acts,  create 
a  contract  for  him.  No  man  can  make  himself  the  creditor  of 
another  by  any  act  of  his  own — unsolicited  and  merely  officious. 
2  Greenleaf  on  Evidence,  §  107;  Eastwood  v.  Kmyon,  11  Ad.  & 
Ellis,  438;  Parkei^  w  Carter,  4  Munford,  273;  Cooky.  Bradley, 
7  Conn.  57;  Mills  v.  Wymav,  3  Pick.  207;  Stokes  v.  Lewis,  1 
T.  R.  20. 

The  decree  of  the  circuit  court  of  Rockbridge  county,  com- 
plained of,  is  erroneous,  and  must  be  reversed  with  costs. 

Decree  reversed. 
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^iaunion. 

Paxton  v.  Stuart  &  als. 
October  8th,  1885. 

1.  Equity  Jurisdiction  and  KRi.\B.v--ResuUing  trusts—LiensSet'Off^^ 

Case  at  bar. — From  ancestor's  estate  there  were  shares  going  to  I.,  to 
J.,  to  P.  and  to  P.'s  ward.  I.  and  P.  jointly  purchased  lano,  and  used 
all  the  shares  in  paying  for  it.  Then,  I.  sold  to  P.  her  half  of  the  land, 
and  for  part  of  the  price  took  three  bonds  of  P.,  with  J.  as  surety,  pay- 
able to  I.'s  husband,  who  assigned  them  for  value  to  S.  T.  and  B.  In  a 
creditor's  suit  to  ascertain  debts  and  liens  against  P.'s  estate — 
Held: 

1.  P.'s  ward  has  a  paramount  lien  on  the  entire  land  to  the  extent  his 

share  was  used  in  paying  for  it. 

2.  J.  has  an  equal  lien  with  P.'s  ward,  on  the  entire  land  to  the  ex- 

tent his  share  was  used  in  paying  for  it,  unless  the  transaction 
between  P.  and  J,,  as  to  this  use  of  J.'s  share,  made  P.  individu- 
ally the  debtor  therefor  to  J.,  and  destroyed  his  lien. 

3.  But  if  such  lien  remains  in  favor  of  J.,  he  is  entitled  to  set  off  the 

amount  thereof /rt?  ianio,  against  the  bonds  of  P.  and  himself  to 
L'.s  husband,  in  whose  hands  soever  they  may  be  found. 

2.  Practice  in  Chancery — Lunatic  defendant. — Pending  a  suit  against  a 

lunatic  represented  by  his  committee,  the  lunatic  dies,  the  com- 
mittee ipso  facto  becomes  functus  officio  and  the  suit  abatesf  and 
must  be  revived  and  proceed  in  the  name  of  the  lunatic's  per- 
sonal representative  and  heirs;  and  all  proceedings  had  after 
lunatic's  death  and  before  such  revival,  are  void. 

Appeal  from  decree  of  the  circuit  court  of  Botetourt  couiity, 

rendered  October  29th,  1884,  in  a  chancery  cause  wherein  J. 

T.  Paxton  is  complainant,  and  Wm.  Stuart,  J.  W.  Stuart,  C. 
Vol.  lxxx — 110 
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B.  Thomas,  A.  J.  Stalnaker  and  Isabella,  his  wife,  J.  H.  H. 
Figgat  and  als.  are  defendants. 
Opinion  states  the  case. 

B.  Haden^  for  the  appellant. 

F.  T.  Gkisgow^  for  the  appellees. 

Richardson,  J.,  delivered  the  opinion  of  the  court. 

James  Paxton  died  testate,  and  his  will  was  admitted  to  pro- 
bate in  the  county  of  Botetourt  in  1866.  His  executors,  on 
the  15th  of  Xovember,  1866,  sold  one  tract,  ''Five  Forks/'  of 
the  testator's  real  estate  for  $22,025,  and  the  other  tract,  "  Sol- 
diers' Retreat,"  for  $13,000.  The  purchasers  of  the  last  named 
tract  were  his  son,  P.  M.  Paxton,  and  his  daughter,  Isabella  M. 
Paxton,  afterwards  Mrs.  Stalnaker,  who  executed  eighteen 
bonds  for  the  purchase  money,  and  received  a  conveyance,  re- 
serving a  lien  on  the  land  to  secure  the  purchase  monej'  repre- 
sented by  said  bonds.  They  also  purchased  of  the  executors, 
personal  property  to  the  amount  of  $1691.47;  and  in  this  way 
they,  on  the  15th  day  of  November,  1868,  owed  on  these  two 
accounts,  to  said  executors,  the  sum  of  $16,378.33,  of  which 
$1712  w^as  for  the  personalty. 

It  appears  from  a  decree  of  the  circuit  court  of  Botetourt 
county,  entered  on  the  28th  day  of  October,  1868,  in  the  suit 
of  James  l^axton's  executor  against  James  Paxton's  heirs  and 
others,  that  the  share  of  Isabella  M.  Paxton  in  her  father's 
estate  amounted  to  $5418.92;  the  share  of  P.  M.  Paxton  to 
$6008.34;  the  share  of  J.  T.  Paxton,  the  appellant,  to  $1938.05; 
and  the  share  of  J.  Wm.  Gilmore,  a  grandson  and  legatee  of 
the  testator,  to  $2966.86;  which  sums  had  been  decreed  to 
them  respectively,  as  of  the  15th  day  of  November,  1868,  in 
tlie  said  suit  of  Paxton's  executor  against  Paxton's  heirs  and 
others;  and  by  the  decree  in  which  the  executor,  Glasgow, 
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was  authorized  to  assign  and  transfer  to  the  legatees  named, 
purchase-money  bonds  of  Isabella  and  P.  M.  Paxton  for  the 
amounts,  respectively,  of  their  several  legacies.  The  bonds 
were  accordingly  transferred,  that  is,  by  delivering  to  Isabella 
and  P.  M.  Paxton,  respectively,  their  bonds  to  the  amount  of 
their  interests;  and  to  J.  T.  Paxton,  bonds  of  Isabella  and  P. 
M.  Paxton,  for  the  amount  of  said  J.  T.  Paxton's  interest;  and 
b}'  assigning  to  P.  M.  Paxton,  guardian  of  J.  Wm.  Gilmore, 
bonds  of  said  Isabella  and  P.  M.  Paxton,  to  the  amount  of 
said  Gilmore's  interest;  and  receipts  were  accordingly  taken 
by  Glasgow,  executor;  and  thus  the  entire  indebtedness  of  Isa- 
bella and  P.  M.  Paxton,  on  account  of  the  purchase  money  for 
''  Soldiers'  Retreat,"  and  for  the  personalty  bought  by  them, 
was  paid  and  discharged  as  to  said  executor.  J.  Wm.  Gilmore 
got  satisfaction  of  his  interest,  as  will  hereinafter  be  shown. 
But,  although  the  entire  indebtedness  to  Glasgow,  executor  of 
James  Paxton,  was  discharged  as  above  stated,  it  does  not  ap- 
pear by  the  record  how,  if  in  any  way,  the  legacy  of  J.  T.  Pax- 
ton has  been  paid.  It  is,  however,  a  fact,  appearing  by  the 
record,  that  subsequently,  and  very  soon  after  said  settlement 
of  November  15th,  1868,  J.  T  Paxton  became  the  holder  and 
owner  of  two  bonds  executed  by  P.  M.  Paxton  to  him,  which 
together  amount  to  said  share  of  J.  T.  Paxton,  less  the  small 
sum  of  fire  cents.  What  was  the  consideration  of  these  bonds 
is  not  disclosed  by  the  record.  They  bear  date  November  23d, 
1868,  only  eight  days  after  said  settlement  of  November  15th, 
1868.  On  these  bonds  of  P.  M'.  Paxton,  J.  T.  Paxton  recov- 
ered  judgment,  no  resistance  thereto  being  made  by  P.  M.  Pax- 
ton. Nor  does  the  record  show  that  at  any  time  after  the  exe- 
cution of  these  bonds  by  P.  M.  Paxton  to  him,  was  J.  T.  Pax- 
ton in  possession  of  any  of  the  bonds  of  Isabella  and  P.  M. 
Paxton,  transferred  to  him  for  the  amount  of  his  said  legacy. 
Subsequently,  by  their  deed,  dated  January  21st,  1869,  the 
said  Isabella,  who  had  intermarried  with  Albert  G.  Stalnaker, 
and  her  said  husband,  sold  and  conveyed  to  P.  M.  Paxton,  her 
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undivided  moiety  of  "  Soldiers'  Retreat,"  for  the  8um  of  $7500, 
payable  as  follows,  to-wit:  to  W.  A.  Glasgow,  surviving  execu- 
tor of  James  Paxton,  $2770.24,  which  in  the  deed  was  declared 
to  be  the  balance  due  from  Stalnaker  and  wife  on  the  Joint  pur- 
chase made  by  her  before  marriage,  and  P.  M.  Paxton  from 
said  executors,  together  witli  their  interest  therein,  and  the  re- 
sidue, to-wit:  $4729.76,  to  said  A.  G.  Stalnaker,  that  is,  $1000 
on  or  before  the  Ist  day  of  January,  1869,  and  the  balance  in 
four  equal  payments  of  $932.44  each,  payable  respectively  in 
one,  two,  three  and  four  j^eai's,  from  the  Ist  day  of  January, 
1869,  with  interest  from  that  date,  payable  annually.  It  ap- 
pears that  the  contract  of  sale  was  made  in  tlie  fall  of  1868.  A 
lien  is  retained  in  the  deed  to  secure  the  payment  of  the  several 
sums  of  money  therein  specified.  The  balance  thus  made  to 
appear  to  be  due  to  Glasgow,  executor,  was  evidently  fixed  by 
deducting  from  Mrs.  Stalnaker's  half  of  the  indebtedness,  to- 
wit:  $8189.16,  her  share  of  the  estate,  $5418.92,  which  left  ex- 
actly the  $2770.24.  It  is  obvious  that  this  sum  could  not  have 
been  due  said  Glasgow,  as  executor,  the  entire  indebtedness  of 
Isabella  and  P.  M.  Paxton,  in  their  joint  purchase  from  the  ex- 
ecutors having  been  discharged  as  aforesaid  by  the  transfer  by 
Glasgow,  surviving  executor,  of  the  bonds  of  Isabella  and  P. 
M.  Paxton,  for  which  a  lien  was  reserved  by  the  executors  in 
the  deed  to  them. 

For  the  four  deferred  payments  four  bonds  were  executed  by 
P.  M.  Paxton  and  J.  T.  Paxton,  payable  to  A.  G.  Stalnaker. 
On  three  of  these  bonds  judgments  were  afterwards  obtained: 
on  numbers  two  and  three  for  the  benefit  of  the  appellees,  Stuart 
and  Thomas,  and  on  number  three  for  the  benefit  of  W.  J. 
Betterton,  all  of  whom  were  assignees  for  value. 

At  February  rules,  1873,  Stuart  and  Thomas  brought,  in  the 
circuit  court  of  Botetourt  county,  a  creditor's  suit  against  P. 
M.  Paxton  and  others.  This  cause  was  regularly  matured  and 
set  for  hearing.  By  proceedings  therein  the  liens  on  the  lands 
of  P.  M.  Paxton  were  ascertained  by  report  of  a  commissioner, 


Digitized  by 


Google 


Paxton  v.  Stuart  and  als.  877 

Opinion. 

which  report  was  confirmed ;  the  report  showing  that  the  rents 
for  five  years  would  be  insufticient  to  discharge  said  liens,  in- 
terests and  costs;  and  on  the  15th  day  of  May,  1873,  a  decree 
was  entered  directing  a  special  commissioner  to  sell  the  lands 
of  P.  M.  Paxton,  to  satisfy  said  liens.  Before  the  sale  was 
made,  to-wit,  in  the  year  1875,  it  appears  that  P.  M.  Paxton 
became  deranged  in  mind. 

At  June  rules,  1876,  J.  T.  Paxton  filed  an  original  creditor's 
bill  against  P.  M.  Paxton's  committee  and  others,  in  which  he 
recites  the  proceedings  just  mentioned  as  having  taken  place  in 
said  suit  of  Stuart  and  Thomas;  refei's  to  the  said  bonds  of  P. 
M.  Paxton  and  himself  to  Stalnaker,  and  to  the  judgments 
thereon,  as  being  in  large  part  unpaid,  and  as  being  valid  liens 
on  1*.  M.  Paxton's  land,  and  as  being  paramount  to  any  other 
claims  against  said  land,  being  for  the  purchase  money  thereof; 
sets  up  the  fact  that  his  brother,  P.  M.  Paxton,  had  become  a 
lunatic,  and  gives  as  a  reason  for  filing  his  bill,  that,  in  addition 
to  the  debts  which  were  liens  on  the  lands  of  P.  M.  Paxton, 
there  were  outstanding  debts  against  him,  and  that  he  desired 
them  all  to  be  ascertained  and  settled.  He  also  alleged,  that  in 
order  to  make  a  valid  sale  of  P.  M.  Paxton's  land,  it  was  neces- 
sary that  all  the  persons,  who  would  be  the  heirs  at  law  of  P. 
M.  Paxton,  if  he  were  dead,  should  be  parties  to  the  suit,  and 
all  stich  were  made  parties,  a«  w^ell  as  W.  P.  Burks,  Jr.,  the 
committee  of  P.  M.  Paxton,  and  prayed  that  the  two  causes  be 
consolidated,  and  the  lands  sold,  if  necessary  to  the  settlement 
of  P.  ^^.  Paxton's  debts. 

This  cause  was  also  regularly  matured  as  to  all  the  adult  de- 
fendants, and  a  guardian  (id  litem  assigned  to  the  infant  defend- 
ant, and  his  answer  filed.  On  motion  of  J.  T.  Paxton  the  two 
causes  were  consolidated,  and  were  again  referred  to  a  commis- 
sioner to  ascertain  and  report  the  debts  of  P.  Al.  Paxton,  and 
their  priorities,  if  any. 

On  the  25th  day  of  October,  1876,  J.  Wm.  Gilmore,  who 
had  attained  his  majority,  filed  his  petition  asserting  his  legacy 
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against  the  estate  of  his  guardian,  P.  M.  Paxton,  and  claiming 
priority  of  lien  on  "  Soldiers'  Retreat,"  over  the  debts  of  said 
P.  M.  Paxton,  on  the  ground  that  neither  the  executor,  Glas- 
gow, nor  the  guardian,  P.  M.  Paxton,  had  the  power  or  the 
right  to  invalidate  the  claim  of  the  petitioner  upon  the  proceeds 
of  the  sale  of  his  grandfather's  real  estate  for  the  amount  of  his 
legacy,  and  the  interest  thereon,  or  to  merge  his  legacy  viith 
the  purchase  of  said  land  by  P.  M.  and  Isabella  Paxton,  so  as 
to  enable  P.  M.  Paxton  to  use  a  fiind  held  by  him  as  guardian, 
to  pay  a  debt  due  by  him  individually  to  the  executor. 

A  report  of  liens  was  returned  by  the  commissioner,  and  the 
report  was  confirmed  without  exceptions,  on  the  24th  of 
April,  1877,  and  a  sale  of  P.  M.  Paxton 's  land  was  decreed  to 
satisfy  the  liens  thereon.  By  the  decree  of  that  date,  the  re- 
port of  the  commissioner  was  in  all  respects  confirmed,  except 
as  to  the  claim  of  J.  Wm.  Gilmore,  as  to  which  the  decree  held 
the  same  valid  for  the  sum  of  ?3521.16,  as  of  May  1st.  1877, 
and  secured  by  the  vendor's  lien  retained  by  James  Pax'ton's 
executors  in  their  deed  to  V.  M.  and  Isabella  Paxton,  which 
lien  had  not  been  destroyed,  and  that  that  claim,  and  the  claim 
for  $118.22  found  by  the  report  in  favor  of  John  J.  Paxton,  re- 
ceiver, for  the  benefit  of  J.  (t.  Mackey,  of  John  L.  Taylor,  re- 
ceiver, etc.,  Starkey  Robinson,  guardian,  etc.,  and  of  C.  M. 
Reynolds,  receiver,  etc.,  respectively,  are  the  frsf  liens  on  the 
said  land,  and  to  be  paid  out  of  the  proceeds  of  the  sale  thereof, 
ratably. 

The  judgments  on  the  bonds  assigned  to  Stuart  and  Thomas 
and  to  Betterton  were  declared  to  l)e  the  second  liens  thereon, 
to  be  paid  ratably:  and  the  land  Wius  decreed  to  be  sold.  The 
special  commissioners  appointed  to  make  the  sale,  reported 
that  they  had  sold  to  J.  Wm.  Gilmore  about  217  acres  of  "  Sol- 
diers' Retreat,"  at  S18  per  acre;  to  J.  T.  Paxton  229^  acres,  at 
$9  per  acre;  and  to  J.  T.  Paxton  21  acres,  at  $1  per  acre. 

Gilmore,  after  deducting  the  amount  of  his  legacy,  paid  the 
balance  of  his  purchase,  which  was  but  a  small  amount.     J.  T. 
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Paxton  paid  for  the  21  acres  purchased  by  him,  and  the  titles 
were  decreed  to  the  purchasers  respectively.  But  J.  T.  Paxton 
never  complied  witJi  the  terms  of  the  sale  of  the  portion  of 
*' Soldiers*  Retreat"  purchased  by  him.  He  did  not  make  the 
cash  payment,  nor  did  he  execute  the  required  bonds  for  the 
deferred  payments.  A  rule  was  issued  against  him  on  the  Slst 
of  October,  1881,  to  show  cause  why  said  land  should  not  be  re- 
sold at  his  risk.  On  the  Slst  of  May,  1882,  J.  T.  Paxton  filed 
his  answer  to  the  rule,  wherein  he  states  several  matt^^rs  wholly 
irrelevant  and  not  resi>onsive  to  the  rule,  but  among  other  things 
he  says  that  so  much  of  the  bonds  of  Isabella  and  P.  M.  Pax- 
ton, which  were  executed  to  the  executors  of  James  Paxton  for 
the  purchase  money  of  "  Soldiers'  Retreat,"  and  delivered  up 
to  satisfv  the  shares  of  P.  M.  and  Isabella  Paxton,  J.  T.  Paxton 
and  J.  Wm.  Oilmore,  as  ecjual  his  share,  to  wit:  $1938.05  and 
interest,  was  still  due  and  unpaid  to  him,  and  was  a  first  lien  on 
said  tract  of  land,  and  that  he  had  done  nothing  to  impair  that 
lien,  and  that  he  was  entitled  to  set-off  the  amount  thereof  pro 
tanto,  against  the  judgnients  on  the  bonds  of  P.  M.  Paxton  and 
himself,  whether  the  same  were  in  the  hands  of  the  obligee, 
Stalnaker,  or  his  assignees. 

A  decree  was  rendered  May  31,  1882,  referring  the  cause  to 
a  commissioner  to  enquire,  among  other  things,  what  amount 
of  money  was  coming  to  J.  T.  Paxton  from  the  estate  of  his 
father,  James  Paxton,  and  what  part  thereof  had  been  paid, . 
and  by  whom  and  how  paid,  and  what  liens  exist  on  ''Soldiers' 
Retreat,"  and  also  what  payments,  if  any,  J.  T.  l^axton  had 
made  on  the  229J  acres,  part  of  '*  Soldiers'  Retreat." 

In  his  report  of  May  29th,  1883,  the  commissioner  stated, 
that  the  amount  decreed  to  be  coming  to  J.  T.  Paxton  from 
his  father's  estate  was  $2079.78,  and  that  the  executor,  Glas- 
gow, held  his  receipt  in  ftill  therefor;  that  P.  M.  and  Isabella 
Paxton  had  paid  for  "  Soldiers'  Retreat,"  as  before  stated  in 
this  opinion;  and  tliat  he  was  advised  of  no  other  liens  on  said 
tract  than  those  already  reported.     Depositions  were  taken  and 


Digitized  by 


Google 


880  Paxton  v.  Stuart  and  als. 

Opinion. 

filed  in  the  cause  May  29th,  1883,  but  are  mostly  on  matters 
outside  of  the  points  on  which  the  decision  of  this  case  must 
turn, — except  that  it  appears  therefrom  that  P.  M.  Paxton  v^as 
dead  at  the  time  the  decree  of  the  24th  of  April,  1877,  for  the 
sale  of  his  land,  was  entered.  The  fact  that  he  was  then  dead 
is  mentioned  in  J.  T.  Paxton 's  answer  to  the  rule  which  was 
filed  in  May,  1882.  Yet,  strange  to  say,  the  fact  of  his  death 
is  not  referred  to  in  any  decree  in  this  cause,  and  no  amended 
bill  was  filed  or  step  taken  to  bring  his  personal  representative 
and  heirs  before  the  court,  his  estate  being  represented  only  by 
his  committee,  who  by  law  became  functus  officio  by  the  death 
of  the  lunatic. 

On  the  27th  day  of  October,  1883,  the  circuit  court  again 
referred  the  cause  to  a  master,  to  state  an  account  showing  the 
amount  Isabella  Stalnaker  had  paid  on  the  purchase  of  *' Sol- 
diers' Retreat."  with  other  matters  pertinent.  The  raa^^ter's 
report  was  filed  May  23, 1884.  It  shows  only  what  has  already 
been  set  forth,  to  wit:  that  she  conveyed  her  half,  ^8189.16,  of 
the  indebtedness  of  hei'self  and  P.  M.  Paxton  to  James  Pax- 
ton's  estate  by  receiving  her  share  thereof,  85418.92,  and  se- 
curing the  balance,  $2770.24,  by  lien  in  favor  of  Glasgow,  ex- 
ecutor, on  her  moiety  of  ''  Soldiers'  Retreat,''  reserved  in  the 
deed  of  herself  and  husband  to  P.  M.  I^axton ;  and  that  P.  M. 
Paxton  arranged  his  half  of  said  indebtedness  with  the  shares 
of  himself,  J.  T.  Paxton,  and  J.  Wm.  Gilmore,  and  by  pacing 
the  balance  of  §10t).l5.  As  pertinent  to  the  enquirj-  the  mas- 
ter states,  ''that  as  P.  M.  Paxton  took  satisfaction  of  J.  Wm. 
Gilmore's  legacy  by  the  transfer  of  his  own  and  his  sister's 
bonds,  he  took  the  same  as  a  subsisting  lien  on  the  hn:d,  which 
the  court  has  heretofore  enforced  by  its  decree;  and  that  the 
same  lien  existed  as  to  J.  T.  Paxton,  if  he  took  assignment  or 
transfer  of  bonds  on  P.  M.  and  Isabella  Paxton.  But  if  J.  T. 
Paxton  merely  negotiat<»d  a.  loan  to  them  of  his  share  of  his 
father's  estate,  that  transaction  changes  the  nature  of  his 
claim."     J.  T.  Paxton  excepted  to  this  report.     By  its  decree 
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of  October  29th,  1884,  which  is  the  decree  appealed  from,  the 
circuit  court  overruled  the  exceptions  and  confirmed  the  re- 
port, and  adjudged  that,  it  appearing  to  the  court  that  J.  T. 
Paxton  had  a  lien  upon  the  lands  of  P.  M.  Paxton  for  the 
amount  of  his  legacy  from  James  Paxton,  deceased,  yet  he  can 
not  claim  the  same  as  against  Isabella  Stalnaker  or  her  assigns 
on  the  bonds  for  the  sale  of  her  half  of  said  land,  sold  by  her 
to  P.  M.  Paxton,  for  which  J.  T.  Paxton  became  the  surety; 
and  it  further  appearing  to  the  court  that  the  said  suits  were 
properly  heard  together,  and  that  J.  T.  Paxton  was  a  party 
thereto,  and  that  by  his  petition  he  has  had  all  his  rights  adju- 
dicated, it  is  therefore  adjudged,  ordered  'and  decreed,  that 
"  certain  special  commissioners  sell  the  tract  of  229^  acres  of 
land  heretofore  sold  to  J.  T.  Paxton,"  &c. 

We  are  clearly  of  opinion  that  the  decree  appealed  from, 
and  all  the  decrees  entered  in  these  causes  since  the  death  of 
P.  M.  Paxton,  are  erroneous  and  must  be  reversed,  because  at 
the  time  they  were  entered  P.  M.  Paxton's  estate  was  not  prop- 
erly represented  before  the  court. 

We  are  also  of  opinion,  that  so  far  as  tlie  decree  of  April 
24th,  1877,  adjudges  that  J.  Wm.  Gilmore  had  a  first  lien  on 
"Soldiers'  Retreat,"  to  the  amount  of  his  legacy  and  interest, 
$3521.16,  that  decree  is  right,  but  that  the  same  is  erroneous  in 
so  far  as  it  adjudges  the  claims  w^hich  were  reported  in  favor  of 
John  J.  Paxton  for  J.  G.  Mackey,  of  John  L.  Taylor,  receiver, 
of  Starkie  Robinson,  guardian,  &c.,  and  of  C.  M.  Reynolds, 
receiver,  iic.,  to  be  also  first  liens  on  "Soldiers'  Retreat." 
James  Paxton's  executors  sold  that  tract  for  $13,000,  to  P.  M. 
and  Isabella  Paxton,  and  retained  a  lien  for  the  purchase  mo- 
ney. The  surviving  executor,  Glasgow,  accepted  their  shares 
of  the  testator's  estate,  and  the  shares  of  J.  T.  Paxton  and  J. 
Wm.  Gilmore,  and  the  $106.16,  in  satisfaction  of  the  lien,  and 
in  effect  released  it.     But  in  this  transaction  the  interest  of  J. 

Wm.   Gilmore,  the  ward  of  P.  M.  Paxton,  was  used  by  the 
Vol.  lxxx — 111 
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guardian  in  extinguishing  his  individual  liability ;  and  it  is  plain 
that  the  lien  in  favor  of  Gilmore,  the  ward  of  P.  M.  Paxton, 
was  not  thereby  released,  but  remained  in  favor  of  said  ward 
for  his  share  so  used.  And  unless,  by  transactions  between  P. 
M.  Paxton  and  J.  T.  Paxton,  the  lien  which  the  latter  originally 
had  on  "Soldiers'  Retreat'-  for  his  share,  was  extinguished, 
and  took  the  form  of  a  mere  debt  of  P.  M.  Paxton  to  J.  T. 
Paxton,  and  was  represented  by  the  two  bonds  of  P.  M.  to  J. 
T.  Paxton,  aggregating  $1938,  or  some  other  form,  it  is  equally 
clear  that  J.  T.  Paxton  is  also  still  entitled  to  a  first  lien  on  that 
land,  equally  and  ratably  with  the  lien  of  J.  Wm.  Gilmore. 
That  decree,  however,  does  not  recognize  any  such  lien  in  favor 
of  J.  T.  Paxton.  If  the  circuit  court  considered  that  that  lien 
had  not  been  extinguished,  it  erred  in  not  including  it  with  J. 
Wra.  Gilmore's  lien  as  jointly  constituting  the  first  liens  on 
said  land.  But  if  the  circuit  court  considered  that  J.  T.  i^ax- 
ton's  lien  had  been  extinguished,  then  this  court  is  of  opinion 
that  the  circuit  court  erred  in  so  considering,  because  the  record 
is  not  sufficiently  clear  on  that  question  of  fact,  and  the  circuit 
court  should  have  definitely  ascertained  the  truth  in  that  re- 
spect before  entering  its  decree. 

It  is  true,  that  in  its  decree  of  October  29th,  1884,  the  circuit 
court  seems  to  recognize  that  such  lien  still  subsists  in  favor  of 
J.  T.  Paxton.  The  language,  however,  is  in  the  ])afit  tense,  and 
is  consistent  with  the  idea  that  J.  T.  Paxton  had  released  tlie 
lien  which  he  originally  had  on  said  land. 

If  the  circuit  court  actually  meant  to  decide  that  though  J. 
T.  J^ixton  still  had  a  claim  for  the  amount  of  his  share  in  his 
father's  estate,  on  the  land  for  half  of  which  the  bonds  of  P. 
M.  Paxtcm  and  himself  had  been  executed  to  Stalnaker,  yet 
that  J.  T.  Paxton  could  not  set  off  the  amount  of  his  said  lien 
against  said  bonds  in  whose  hands  soever  they  might  be,  then 
in  that  respect  the  decree  appealed  from  is  erroneous.  It  is 
true,  that  by  the  way  in  which  the  master  states  the  mode  in 
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which  the  purchase  money  was  paid  for  "  Soldiers'  Retreat,"  it 
appears  that  it  was  not  Mrs.  Stalnaker  who  used  J.  T.  Paxton's 
share  to  pay  that  purchase  money,  but  that  it  was  P.  M.  Paxton 
who  so  used  it;  yet  he  used  it  to  take  up  the  joint  bonds  of 
himself  and  of  Isabella  Paxton,  which  bonds  were  liens  on  the 
land.  Therefore  she,  as  well  as  P,  M.  Paxton,  was  bound  to  J. 
T.  Paxton  for  the  amount  so  used,  and  he  has  a  lien  on  the 
whole  tract  as  well  as  a  claim  on  her  and  him  for  the  said 
amount,  imless  J.  T.  Paxton  released  his  lien,  and  changed  the 
form  of  his  claim  for  the  amount  of  his  said  share  into  a  mere 
personal  claim  on  P.  M.  Paxton,  and  as  to  this,  there  is  need  of 
jfiirther  enquiry  before  the  rights  of  the  parties  can  be  properly 
adjudicated. 

Therefore,  the  decree  appealed  from  must  be  reversed  and 
annulled,  and  the  cause  remanded  to  the  circuit  court  with  in- 
structions to  so  amend  the  pleadings  as  to  bring  before  the 
court  the  personal  representative  and  heirs  at  law  of  P.  M.  Pax- 
ton, deceased,  and  to  take  steps  to  ascertain  either  by  reference 
to  a  master,  or  by  an  issue  out  of  chancery,  whether  or  not  J. 
T.  Paxton  assigned,  or  in  any  way  parted  with  his  said  share  of 
his  father's  estate  to  P.  M.  Paxton,  so  as  to  extinguish  his  lien  on 
"Soldiers'  Retreat"  and  convert  it  into  a  mere  personal  claim 
against  P.  M.  Paxton.  And  if  the  circuit  court  shall  ascertain 
that  J.  T.  Paxton  did  not  so  extinguish  his  lien,  then  it  shall 
allow  the  amount  of  the  said  lien  to  go  as  a  set-off  against  the 
judgments  on  the  said  bonds  of  P.  M.  and  J.  T.  Paxton. 

And  it  appearing  that  J.  T.  Paxton  placed  in  the  hands  of  J. 
H.  H.  Figgat,  who  was  attorney  for  the  assignees  of  the  said 
bonds,  certain  claims  on  Bell,  Echols  and  Catlet,  the  proceeds 
whereof  were  to  be  applied  to  the  said  bonds,  the  circuit  court 
is  directed  to  ascertain  what  amount  thereof  haa  been  realized 
and  is  applicable  to  the  said  bonds,  and  to  cause  the  same  to  be 
applied  thereto. 

For  these  reasons  the  said  decree  is  reversed,  with  costs  to 
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the  appellant,  and  the  cause  is  remanded  to  said  circuit  court 
for  further  proceedings  therein,  in  accordance  with  the  views 
set  forth  in  this  opinion. 

Decree  reversed. 
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ACCEPTANCE.    {See  Negotiable  Instruments. ) 

ACCESSORIES.    {See  Criminal  Jurisdiction  and  Proceedings,  7,  8.) 

ADEM  PTION.    {See  Legacies.) 

ADMINISTRATORS.    {See  Fiduciaries.) 

ADVANCEMENT.     {See  Legacies.) 

AFFIDAVIT. 
Attachments. — Every  averment  in  an  affidavit  to  support  an  attachment 
under  Code  1873,  ch  148,  sec.  1,  must  be  stated  as  a  fact,  absolutely, 
and  upon  affiant's  own  knowledge,  and  not  upon  belief,  or  informa* 
tion  and  belief.     Clowser  v.  Hatty  864. 

AGENT. 

1.  Unconstitutional — Inter-state  commerce — Book  agents. — Sections  39 

and  40,  of  chapter  1,  of  the  revenue  laws  of  Virginia  (Acts  1883-'4,  p. 
582),  are  unconstitutional,  because  discriminating  in  favor  of  publish- 
ers of  books,  &c.,  in  this  State,  and  against  such  publishers  in  other 
States,  thus  contravening  clause  3,  section  8,  article  1,  of  the  Federal 
constitution,  which  gives  Congress  the  right  to  regulate  commerce 
between  the  several  States.    Ex  parte ,  Rollins,  314. 

2.  Insurance  company — Contract— Agent  to  solicit. — An  agent  whose  pow- 

ers are  limited  by  the  charter,  constitution  or  by-laws  of  the  com- 
pany, to  receiving  and  forwarding  applications  for  insurance,  together 
with  the  premiums,  to  the  company  for  acceptance  or  rejection,  can 
make  no  contract  of  insurance  binding  the  company.  Haden  v. 
Farmers  and  Mechanics  Fire  Association,  683. 

3.  Idem — Agents — /5?z«/^rr.— Insurance  company  may  empower  its  agents 

to  make  contracts  of  insurance,  or  may  limit  their  authority  to  solicit- 
ing applications,  which  are  to  be  forwarded  to  its  board  of  directors, 
who  alone  may  be  authorized  by  its  constitution  and  by-laws  to 
make  such  contracts.    Idem. 

AGREEMENT.     {See  Contracts,  8,  9,  10.) 

ALTERATION  OF  INSTRUMENTS.    Batchelder  v.  White,  103. 
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ANSWER.    (See  PracHce  in  Chancery,  12. 13,  14.) 

APPEALS. 
Appellate  court— First  appeal— Second  appeal. —  It  is  the  well  settled 
rule  of  this  court,  that  a  question  which  has  been  decided  upon  the 
first  appeal  in  any  cause,  cannot  be  reviewed  or  reversed  upon  any 
subsequent  appeal  in  the  same  cause.  Stuart  <Sf  Palmer  v.  Pres- 
ton, 625.        {See  Appellate  court ) 

APPELLATE  COURT. 

1.  Reversible  error — P.,  a  creditor  of  the  Commonwealth,  filed  in  the  cir- 

cuit court  of  the  city  of  Richmond,  under  Code  of  1873.  chapter  44, 
his  petition  against  the  Commonwealth  and  the  Auditor  of  Public 
Accounts,  praying  judgment  against  her  for  the  amount  of  his  debt, 
and  a  rule  was  awarded  summoning  them  to  an>wer  the  petition. 
Later,  before  appearance  for  either  of  them,  the  court,  ex  mero  motu, 
dismissed  the  petition  against  the  Commonwealth.  On  error  to  this 
court : 
Held  : 

1.  Under  statute,  the  Commonwealth  of  Virginia  may  be  sued  for 

any  debt  or  claim  due 

2.  But,  though  the  order  dismissing  the  petition  against  the  Common- 

wealth, may  have  been  unnecessary,  yet  as  it  did  not  affect  the 
petitioner's  right  or  remedy,  it  was  not  an  error  for  which  this 
court  will  reverse  the  order.     Parsons'  case,  163. 

2.  Jurisdiction— Unconstitutional. — Act  of  March  12th,  1884,  b  unconsti- 

tutional so  far  as  it  confers  upon  this  court  jurisdiction  in  all  cases  of 
coupons  arising  under  act  of  January,  14th,  1882,  without  regard  to 
the  amount  in  controversy,  being  in  conflict  with  Article  VI  of  State 
Constitution  fixing  minimum  jurisdictional  amount  in  cases  purely 
pecuniary  at  |500.     Mcintosh  v.  Braden,  217. 

3.  Appellate  jurisdiction — Dissolution  of  injunctions. — From  an  order 

overruling  an  injunction  and  adjudicating  the  principles  of  the  cause, 
an  appeal  lies.  Kahn  v.  Kerngood,  242. 
Idem— Matter  in  controversy. — Where  a  deed  conveys  property  alleged 
therein  to  be  worth  over  |500,  and  is  assailed  as  fraudulent  by  a  cred- 
itor whose  debt  is  less  than  |500  as  between  the  grantee  and  the  as- 
sailing creditor,  the  matter  in  controversy  is  the  value  of  the  prop- 
erty, and  not  the  amount  of  the  debt ;  and  in  the  absence  of  proof 
to  the  contrary,  the  alleged  must  be  deemed  the  actual  value  of  the 
property.     Idem. 

4.  Dismissal  of  appeals.— Ox 6qx  dismissing  appeal  or  writ  of  error,  effects 

same  purpose  as  affirmance.  Code  1873,  chap.  178,  sect.  18.  Cobbs 
V.  Gilchrist,  503. 

5.  Record— Certijicate. — Nothing,  not  made  part  of  the  record  by  bill  of 

exceptions,  or  by  order  of  the  court,  can  be  regarded  as  such  by  the 
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appellate  court.  The  clerk  can  add  nothing  to  the  record,  and  his 
certificate  that  a  deposition  or  other  paper  copied  by  him,  was  the 
evidence  whereon  the  judgment  was  founded,  is  no  part  of  the  re- 
cord.    Roanoke  Land  and  Improvement  Co,  v.  Karn  <Sf  Hickson,  589. 

6.  Pteadings— Demurrer— Jeof aits. — Judgment  will  not  be  reversed  for 

defect,  imperfection,  or  omission  in  the  pleadings,  unless  in  court 
below  there  was  a  demurrer.  Code  1873,  ch.  177,  \  3.  But  a  failure 
to  state  any  cause  of  action  at  all,  is  not  cured  by  the  statute.    Idem, 

7.  Fh  st  appeal— Second  appeal. — It  is  the  well  settled  rule  of  this  court, 

that  a  question  which  has  been  decided  upon  the  first  appeal  in  any 
cause,  cannot  be  reviewed  or  reversed  upon  any  subsequent  appeal 
in  the  same  cause.    Stuart  df  Palmer  v.  Preston,  625. 

8.  Appeals— Jurisdiction—  Plaintiff  appellant—  Defendant  appellant. —  If 

plaintiff's  claim  exceed  |500,  and  he  apply  for  appeal,  this  court  hath 
jurisdiction,  though  the  judgment  or  decree  be  for  less.  But  if  the 
judgment  or  decree  be  for  less  than  $500,  principal  and  interest,  at  the 
date  of  the  decree,  and  the  defendant  apply  for  appeal,  this  court 
hath  not  jurisdiction.    Duffey  (Sj*  Bolton  v.  Fig^at,  664. 

9.  Idem — Special  commissioners— Defalcation. — Where  purchasers  at  ju- 

dicial sale  are  compelled  to  pay  a  second  time  a  part  of  purchase 
money,  by  means  of  the  special  commissioner's  failure  to  give  re- 
quired bond,  and  his  default  in  paying  over  money  collected  of  them, 
the  jurisdiction  of  this  court  to  hear  their  appeal,  depends  on  the 
amount  of  the  defalcation,  and  not  on  the  amount  of  his  official 
bond.     Idem. 

10.  Commissioners'  reports. — It  is  well  settled  by  repeated  decisions  of 

this  court,  that  commissioners'  reports,  not  excepted  to,  cannot  be 
impeached  before  an  appellate  court  in  relation  to  matters  which 
may  be  affected  by  extraneous  testimony.  Ashby  v.  BelVs  adm'or, 
811. 

11.  Objections  there— Reviewed.    Shen.  V.  R.  R.  Co.  v.  Miller,  821. 

ARGUMENT. 

1.  Evidence  -  Cumulative . — After  the  argument  has  commenced  it  is  too 

late  to  admit  mere  cumulative  evidence.     Barbour's  case,  287. 

2.  Idem— Counsel— Prisoner' s  statement. — Much  latitude  is  allowed  coun- 

sel in  argument,  but  they  should  not  relate  to  the  jury  the  prisoner's 
version  as  the  statement  of  the  accused,  where  the  latter  could  not 
himself  testify.     Idem. 

ASSIGNMENT. 

1.  Recordation — Ca^e  at  bar. — Assignments  of  choses  in  action  need  not 
in  Virginia  be  recorded.  The  case  here  is  one  of  competitive  assign- 
ments.   Daily's  ex' or  v.  Watren,  512. 
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ASSIGNMENT  (conHnued). 

2.  Competitive  assignees— Burden  of  proof  . — Whert  Subsequent  assignee 

claims  that  he  took  his  assignment  for  value,  without  notice  of  the 
previous  assignment,  and  that  the  previous  assignment  was  fraudu- 
lent, the  burden  is,  of  course,  on  him  to  prove  the  case.    Idem, 

3.  Equitable  assignments — Drawee's  liability — Payee's  remedy. — It  is  well 

settled,  that  where  one  man  having  funds  in  another's  hands,  draws 
on  him  an  order  directing  them  to  be  paid  to  a  third  party,  for  value, 
such  order  will  pass  to  the  payee  the  title  to  said  funds,  which  title  a 
court  of  equity  will  enforce.  But  drawee  may  refuse  to  accept ;  in 
which  event  he  is  not  liable  at  law  to  payee ;  but  payee  may  then  re- 
turn order  to  drawer ;  or  may  sue  drawer ;  or  may  sue  in  equity  for 
the  fund.    S.  V.  R,  R.  Co.  v.  Miller,  821. 

4.  Notice  of— -Effect—Subsequent  promise.    Stebbins  &  Law  son  v.  Bruce, 

389. 

ASSIGNOR  AND  ASSIGNEE. 

1.  Equities . — It  is  settled  law  in  this  State  that  assignee  of  non-negotiable 

paper  stands  in  the  shoes  of  *his  assignor,  and  takes  subject  to  all  de- 
fences of  debtor  against  assignor  existing  before  notice  of  assign- 
ment.   Stebbifis  <Sf  Lawson  v.  Bruce,  389. 

2.  Estoppel—Silence. — Where,  after  notice  of  assignment,  debtor   ex- 

pressly or  impliedly  promises  to  pay  the  debt,  he  is  estopped  from 
setting  up  any  defence  he  had  against  assignor.  Mere  silence  will 
not  operate  such  estoppel.    Idem. 

3.  Notice — Effect.— V.^%2\  effect  of  notice  of  assignment  is  not  to  make 

debtor  disclose  his  defences,  but  to  preclude  him  from  setting  up  de- 
fences after  acquired  against  assignor.     Idem. 

4.  Subsequent  promise— Conflict  of  evidence.— \NhQre  by  letter  assignee 

notifies  debtor  of  assignment,  and  letter  answers  that  assignor  was 
heavily  indebted  to  him,  and  that  he  ought  to  have  credit  therefor, 
and  it  does  not  appear  that  assignee  was  induced  to  alter  his  position 
by  the  answer,  and  the  testimony  is  conflicting,  and  the  jury  finds  for 
the  debtor,  the  verdict  will  not  be  disturbed.    Ide^n. 

5.  Practice  in  chancery— Assignors  parties.— ^her^i  one  files  petition  in 

pending  cause  to  assert  claim  as  assignee  to  debt  reported  therein, 
the  assignor  must  be  made  party  to  petition  and  summoned  to  an- 
swer.    Daily's  ex' or  v.  Warren,  ol2. 

6.  Idem — Review  and  reversal— Witness. — Decree  directing  payment  of 

such  debt  to  such  petitioning  assignee,  will  be  reversed  on  petition  of 
the  assignor,  who  has  not  been  made  party  and  summoned  to  answer. 
And  on  hearing  of  such  petition  to  re-hear,  the  assignor  and  a  rival 
assignee  are  competent  witnesses  to  prove  the  assignment  to  the  lat- 
ter and  the  consideration  thereof.    Idem. 
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ASSIGNOR  AND  ASSIGNEE  {conHnued). 

7.  Evidence — Subsequent  declarations. —  Declarations  made  and  letters 

written  by  assignor  subsequent  to  assignment,  are  inadmissible  as 
evidence  against  his  assignee.    Idem, 

8.  Evidence  -Post  admission  of  assignors,    (See  Evidence  4.) 

ASSUMPSIT,  ACTION  OF.     [See  Practice  at  Common  Law,  7.) 

ATTACHMENTS. 

1.  Po reign  attachment — Bill  demurrable — When. — Neither  under  section 

2,  chapter  175,  nor  under  section  11,  chapter  148,  Code  1873,  can  **a 
suit,  in  the  nature  of  a  foreign  attachment,'*  be  maintained  unless  the 
claim  asserted  be  actually  due.  Unless  the  bill  avers  that  a  debt  is 
due  the  plaintiff  from  one  who  is  non-resident  of  this  State,  and  who 
has  estate  and  effects  in  this  State,  it  is  demurrable.  Batchelder  v. 
White,  103. 

2.  Affidavits, — Every  averment  in  an  affidavit  to  support  an  attachment 

under  Code  1873,  ch.  148,  sect.  1,  must  be  stated  as  a  fact,  absolutely, 
and  upon  affiant's  own  knowledge,  and  not  upon  belief,  or  informa- 
tion and  belief.     Clowser  v.  Hall,  864. 

ATTORNEY. 

Attorney  and  client— License— Influencing  legislation — Argument— Con- 
tracts, express  and  implied— Fees.     See  Contracts,  14, 15, 16. 

ATTORNEY-GENERAL.     iSee  Officers,  4,  5,  6,  7.) 

BANKRUPTCY. 

1.  Discharge  in  bankruptcy— Estoppel. — A  discharge  in  bankruptcy  re- 

leases the  warrantor  from  liability  for  covenants  broken,  but  does  not 
affect  the  estoppel,  because  the  covenant  runs  with  the  land.  Greg- 
ory  v.  Peoples,  355. 

2.  Actions  by  or  against  assi^ee. — U.  S.  Revised  Statutes,  section  5057, 

limiting  actions  by  or  against  assignees  to  two  years  after  accrual  of 
rights,  applies  to  all  litigation  between  him  and  any  adverse  claim- 
ant.    Cobbs  V.  Gilchrist,  503. 

BASTARD. 

1.  Marriage  of  colored  persons — Legitimacy  of  children, — Under  act  ap- 

proved 27  February,  1860,  to  legalize  marriage  of  colored  persons 
living  together  as  husband  and  wife  at  the  time  of  its  passage,  child- 
ren of  such  persons  are  deemed  legitimate  whether  bom  before  or 
after  the  passage  of  said  act,  and  whether  any  sort  of  marriage  cere- 
mony had  taken  place  between  the  parents  or  not.  Smith  v.  Perry, 
563. 

2.  Idem— Bastardy,— \xi  such  cases,  the  question  of  bastardy  must  be 

Vol.  lxxx — 112 
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BANKRUPTCY  {continued), 

considered  as  in  any  case  where  bastardy  is  alleged  as  to  a  child  bora 
during  coverture,  or  born  before  and  recognized  afterwards.     Idefn, 

3.  Legitimacy— Presumption.— TK\s  law  presumes  legitimacy  where  hus- 

band recognizes  the  child  as  his,  and  impossibility  of  procreation  is 
not  established,  though  the  cohabitation  had  ceased  before  the  pas- 
sage of  this  act.     Idem. 

4.  Bastards  in  Virginia. — They  are  persons  born  out  of  wedlock,  lawful 

or  unlawful,  or  not  within  competent  time  after  termination  of  cover- 
ture, or  if  born  out  of  wedlock,  whose  parents  do  not  afterwards  in- 
termarry and  the  father  acknowledges  them,  or  who  are  born  in  wed- 
lock when  procreation  by  the  husband  is  impossible.     Idem. 

5.  Construction  of  statutes— Bastards— Legitimation. — Code  1873,  chap. 

119,  II  6  and  7,  providing  that  *'  if  a  man  having  had  offspring  by  a 
woman  shall  afterwards  intermarry  with  her,  such  offspring,  if  recog- 
nized by  him  before  or  after  the  marriage,  shall  be  deemed  legiti- 
mate," and  that  "  the  issue  of  marriages  deemed  null  in  law,  or  dis- 
solved by  a  court,  shall,  nevertheless,  be  legitimate,"  does  not  apply 
to  and  legitimate  the  offspring  of  a  cohabitation  in  this  state  between 
a  white  person  and  a  negro,  when  the  parents  subsequently  have  cel- 
ebrated between  them  a  ceremony  of  marriage,  outside  of  this  state, 
in  some  place  where  marriage  between  such  persons  is  lawful. 
Greenhow  v.  James'  ex'or,  636. 

BEQUESTS  FOR  PUBLIC  USES. 
1.  Legislation— Constitution.— ^tior^  1700  S.  J.  bequeathed  ^600  to  the 
vestry  of  D.  parish,  in  P.  W.  county,  to  be  put  out  on  real  security, 
and  the  interest  applied  to  educate  poor  children  of  that  county.  By 
an  act  of  the  Legislature,  in  1790,  the  powers  and  duties  of  the  vestry 
were  conferred  on  the  overseers  of  the  poor  of  said  county,  and  they 
lent  the  amount  of  said  bequest,  then  /885,  to  C.  B.,  and  secured 
same  on  land  in  F.  county.  By  an  act  of  the  Legislature,  in  1819,  the 
powers  and  duties  of  said  overseers  were  transferred  to  the  school 
commissioners  of  said  county,  who  received  the  annual  interest  on 
said  loan  until  1860.  C.  B.  died  in  that  year,  and  his  heirs  conveyed 
the  land  to  W.  and  J.  G.,  subject  to  said  lien.  The  latter  sold  the 
land,  in  1863,  to  S.  and  P.,  and  an  act  was  passed  by  the  Legislature, 
at  Richmond,  on  29th  September,  1863  (see  Acts  1863-'64,  page  42, 
entitled  "an  act  for  the  relief  of  W.  E.  and  J.  B.  Gaskins  "),  author- 
izing them  to  pay  into  the  literary  fund  the  amount  of  said  lien,  and, 
upon  the  receipt  thereof  by  the  Second  Auditor,  the  Attorney-Gen- 
eral was  authorized  to  release  said  land  from  said  lien.  Accordingly 
the  amount  was  paid  in  Confederate  currency,  and  on  10th  October, 
1863,  the  deed  of  release  was  executed.  The  land  was  then  conveyed 
to  S.  and  P.    By  an  act  of  the  Legislature,  in  1872,  the  county  school 
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BEQUESTS  FOR  PUBLIC  USES  (conHnued). 

board  of  P.  W.  county,  became  the  successors  of  the  overseers  of  the 
poor  of  said  county,  and  in  1881  brought  their  bill  in  chancery,  in  the 
circuit  court  of  F  county,  to  declare  the  said  act  of  29th  of  Septem- 
ber, 1863,  unconstitutional,  and  the  payment  to  the  Auditor  void,  and 
to  annul  the  deed  of  release  of  10th  October,  1863,  and  to  subject  the 
land  to  the  lien  created  by  the  deed  of  20th  November,  1790.  The 
defendants  demurred  and  answered.  On  hearing,  the  circuit  court 
decreed  in  accordance  with  the  prayer  of  the  bill.    On  appeal  here — 

Hbld  (by  a  majority  of  the  court,  Lewis,  P.,  and  Hinton,  J.,  dissenting) : 

1.  The  act  of  the  Legislature  passed  29th  September,  1863,  is  consti- 

tutional and  valid. 

2.  Funds  dedicated  to  public  uses  are  entirely  within  the  scope  of  the 

legislative  powers  of  the  General  Assembly,  and  acts  of  legisla- 
tion changing  the  custody  of  such  funds,  and  directing  payment 
thereof  to  the  new  custodian,  and  the  execution  of  a  release  to 
the  debtor  are  valid,  and  binding  on  all  affected  thereby. 

3.  Such  acts  come  within  the  scope  of  the  act  of  the  restored  gov- 

ernment passed  28th  February,  1866.  validating  "certain  acts, 
contracts,  and  proceedings  during  the  late  war."  Prince  William 
School  Board  v.  Stuart  and  Palmer,  64. 

BILLS  IN  CHANCERY.     {See  title,  PracHce  in  Chancery,  4,  5,  6. ) 

BILL  OF  PARTICULARS.     {See  Practice  at  Common  Law,  4.) 

BONDS. 
Alteration  of  instrument. — A  material  alteration  of  a  bond  or  note  after 
its  execution,  when  intentionally  made  by  one  having  an  interest  in 
it,  and  without  the  consent  of  the  party  bound  by  it,  invalidates  the 
instrument  as  to  such  party. 
Q.  borrowed  of  W.  $1,000,  upon  his  note,  endorsed  by  S.    Afterwards, 
without  the  consent  or  knowledge  of  S.,  but  with  the  knowledge  and 
consent  of  W.,  the  note  was  altered  by  Q.,  and  raised  to  |1500,  as 
security  for  an  additional  $500,  which  thereupon  W.  lent  Q. 
Hbld: 

The  alteration  invalidated  the  note  entirely  as  to  S.    Batchelder  v. 
WhiU,  103. 
Coupon  bonds—  Theft  of    {See  Negotiable  Instruments,  2.) 

BUILDING. 
Support— Easement  acquirable.     (See  Easements,  2,  3,  4.      Tunstall  v. 
Christian,  1.) 

CAVEAT  EMPTOR. 

Laches — Case  at  bar  is  one  which,  tested  by  the  recognized  criteria,  is 
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CAVEAT  EMPTOR  (conHftued). 

not  a  case  of  such  laches  us  should  prevent  a  court  of  equity  from 
affording  relief  to  the  plaintiff.  But  it  is  one  in  which  the  maxim, 
caveat  emptor,  is  clearly  applicable  to  the  defendant  as  a  purchaser 
at  a  judicial  sale  of  land  included  in  an  unreleased,  duly  recorded 
trust  deed.     IVissler  v.  Craig,  22. 

CASES  COMPARED  AND  DISTINGUISHED. 

1.  Scott  V.  The  Commonwealth,  77  Va.  344,  distinguished  from  the  case  at 

bar.    Jones'  case,  18. 

2.  The  case  of  the  Bank  of  Old  Dominion  v.  McVeigh,  20  Gratt.  457,  re- 

viewed and  distinguished  from  the  case  at  bar.  Prince  WtlHam 
School  Board  v.  Stuatt  <Sf  Palmer,  64. 

3.  Wills— Cases  compared— Pollock  v.   Glassell,  2  Gratt.  440,  is  distin- 

guished from  case  at  bar  in  that,  though  there  the  name  of  the  wit- 
ness was  put  to  the  paper,  not  as  a  witness,  but  for  some  other  pur- 
pose, yet,  the  testatrix  requested  the  witness  to  alter  the  paper,  and 
the  witness  adopted  her  signature  already  there ;  whilst  here,  the 
witness  signed  as  emanuensis,  and  was  not  requested  to  attest  the 
paper.    Peake  v.  Jenkins,  293.1 

4.  Cases  reviewed.— Baptist  Association  v.  Hart,  4  Wheaton,  1,  and  Gal- 

lego  V.  Attorney-  General,  3  Leigh,  450— disapproved.  Vidal  v.  Gi- 
rard,  2  Howard,  127 — approved.  P.  Episcopal  E.  Society  v.  Church- 
man's rep's,  718. 

CHARITABLE  BEQUESTS. 
1.  Charitadlede^ests— Case  at dar,— Testator,  in  1880,  bequeathed  money 
to  be  invested  by  a  fiduciary,  giving  ample  security,  in  safe  interest- 
bearing  funds,  the  interest  only  to  be  applied  to  the  use  of  his  legatee 
during  her  life,  and  at  her  death,  '*  the  principal  and  any  unexpended 
interest  to  be  paid  to  the  trustees  of  the  Protestant  Episcopal  Edu- 
cation Society  of  Virginia"  (incorporated  in  1875),  "said  bequest  to 
be  used  exclusively  for  educating  poor  young  men  for  the  Epbcopal 
ministr>',  upon  the  basis  of  evangelical  principles  as  now  established." 

Held: 

1.  The  bequest  to  the  legatee  corporation  is  not  null  and  void,  be- 

cause not  absolute  for  its  own  use  as  a  corporate  body,  but  im 
trust  to  be  exclusively  used  for  the  trusts  therein  named,  and  be- 
cause those  trusts  are  religious  in  their  character,  and  too  vague 
and  indefinite  to  be  upheld  under  the  law  of  this  State,  or  to  be 
administered  by  a  court  of  chancery,  even  if  merely  educational 
as  contemplated  by  Code  1873,  chap.  77,  sec.  2. 

2.  The  bequest  is  not  contrary  to  public  policy,  but  is  valid  both  at 

common  law  and  under  Code  1873,  chap.  77,  and  is  enforceable 
by  the  chancery  courts  of  this  State. 
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CHARITABLE  BEQUESTS  {conHnued), 

2.  Corporations —  Trustees. — Corporations  may  take  and  hold  estates  for 

the  use  of  another,  if  not  for  purposes  foreign  to  the  objects  of  their 
creation ;  and  a  devise  oi  bequest  to  a  corporation  in  trust,  if  other- 
wise valid,  is  not  for  that  reason  void.  P.  Episcopal  E.  Society  v. 
Churchman's  rep^s,  718. 

3.  Trusts — Express— Implied. — Where,  in  the  nature  of  things,  a  trust  is 

created,  it  is  immaterial  that  it  is  not  expressly  declared  in  terms. 
Idem. 

4.  Charities — Definition. — In  a  legal  sense,  a  charity  is  a  gift  to  be  ap- 

plied, consistently  with  the  laws,  for  the  purpose  of  benefiting  an  in- 
definite number  of  persons  in  any  respect  whatever,  and  it  is  not 
material  that  the  purpose  should  be  expressly  designated  as  charita- 
ble.   Idem. 

5.  Religious  uses— Public  policy. — As  exhibited  by  the  legislation  of  this 

State,  there  has  never  been  any  hostility  here  to  bequests  for  relig- 
ious uses.    See  Code  1873.  chapters  75  and  77.    Idem. 
<>.  Idem— Idem. — This  court  has  never  decided  that  bequests  for  religious 
uses  were  void,  for  that  reason  alone.    Idem, 

7.  Equitable  jurisdiction  and  relief— Charitable  uses — Common  law—AZ 

Elizabeth— Act  of  /Sj^.—Ai  comman  law  chancery  courts  had  juris- 
diction to  enforce  bequests  for  charitable  uses.  Statute  of  43  Eliza- 
beth did  not  confer  such  jurisdiction,  but  only  created  an  auxiliary 
remedy  by  commission,  &c.  Said  statute  was  local,  and  never  in  force 
here.  But  if  it  was  general  in  its  operation  in  some  respects,  it  was 
not  repealed  by  the  Act  of  1792,  but  in  those  respects  was  preserved 
by  the  saving  clause  of  that  act.  In  any  event,  the  Act  of  1839,  (Code 
1873,  chap.  77,)  clearly  validates  and  makes  enforceable  all  gifts  for 
such  purposes,  snbiect  to  certain  restrictions  therein  contained.  Idem, 

8.  Cases  reviewed, — Baptist  Association  v.  Hart,  4  Wheaton  1,  and  Gal- 

lego  v.  Attorney- General,  3  Leigh,  450— disapproved.  Vidalw.  Gi- 
rardy  2  Howard,  127— approved.    Idem. 

CHARTER  AND  BY-LAWS.     Notice,     (See  CorporaHofis.) 

CHILDREN. 

Marriage  of  colored  persons— Legitimacy  of  children— Bastardy — Pre- 
sumption of  legitimacy  of—  Who  are  bastards  in  Virginia.  Smith  v. 
/Vrry,  563, 

CODICIL.    {See  With.) 

COMMISSIONERS'  REPORT.     {See  Practice  in  Chancery,  10,  20,  27.) 

COMPROMISE.     {See  Contracts,  8,  9, 10.) 
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CONSTRUCTION  OF  STATUTES. 

1.  Exemption  from  Jury  ^«/k.— Where,  under  section  16  of  the  act  ap- 

proved March  17lh,  1884,  to  provide  for  the  government  of  Virginia 
volunteers,  Acts  1883-'84,  page  616.  a  roll  of  a  volunteer  military 
company  is  filed  with  the  clerk  of  the  court,  the  members  thereof 
are  exempt  from  summons  for  jury  duty,  and,  if  summoned,  need  not 
attend  to  make  their  excuses.     Miller's  case,  33. 

2.  RetHOval  of  causes— Constitution.— Acts  of  March  7th,  1884,  Acts  1883- 

*84,  page  424,  directing  that  on  motion,  on  twenty  days'  notice  by  any 
party,  any  suit  or  proceeding  pending  in  a  corporation  court  shall  be 
removed,  as  of  right,  to  the  circuit  court  of  said  corporation,  is  not 
unconstitutional.     Town  of  Danville  v.  Blackwell,  38. 

3.  Legislation—Constitution— Bequests  for  public  uses.—^^ioxt,  1790  S.J. 

bequeathed  ;f  600  to  the  vestry  of  D.  parish,  in  P.  W.  county,  to  be 
put  out  on  real  security,  and  the  interest  applied  to  educate  poor  chil- 
dren of  that  county.  By  an  act  of  the  Legislature,  in  1790,  the  powers 
and  duties  of  the  vestry  were  conferred  on  the  overseers  of  the  poor 
of  said  county,  and  they  lent  the  amount  of  said  bequest,  then.;f885, 
to  C.  B.,  and  secured  same  on  land  in  F.  county.  By  an  act  of  the 
Legislature,  in  1819  the  powers  and  duties  of  said  overseers  were 
transferred  to  the  school  commissioners  of  said  county,  who  received 
the  annual  interest  on  said  loan  until  18(>0.  C.  B.  died  in  that  year, 
and  his  heirs  conveyed  the  land  to  W.  and  J.  G.,  subject  to  said  lien. 
The  latter  sold  the  land,  in  1863,  to  S.  and  P.,  and  an  act  was  passed 
by  the  Legislature,  at  Richmond,  on  29th  September,  1863  (see  Acts 
1863-*64.  page  42,  entitled  "an  act  for  the  rtlief  of  W.  E.  and  J.  B. 
Cask  ins  "),  authorizing  them  to  pay  into  the  literary  fund  the  amount 
of  said  lien,  and,  upon  the  receipt  thereof  by  the  Second  Auditor,  the 
Attorney-General  was  authorized  to  release  said  land  from  said  lien. 
Accordingly  the  amount  was  paid  iq  Confederate  currency,  and  on 
10th  October,  1863,  the  deed  of  release  was  executed.  The  land  was 
then  conveyed  to  S.  and  P.  By  an  act  of  the  Legislature,  in  1872,  the 
county  school  board  of  P.  W.  county  became  the  successors  of  the 
overseers  of  the  poor  of  said  county,  and  in  1881  brought  their  bill  in 
chancery,  in  the  circuit  court  of  F.  county,  to  declare  the  said  act  of 
29th  of  September,  18t53,  unconstitutional,  and  the  payment  to  the 
Auditor  void,  and  to  annul  the  deed  of  release  of  10th  October,  1863, 
and  to  subject  the  land  to  the  lien  created  by  the  deed  of  20th  No- 
vember, 1790.  The  defendants  demurred  and  answered.  On  hearing, 
the  circuit  court  decreed  in  accordance  with  the  prayer  of  the  bill. 
On  appeal  here — 
Held  (by  a  majority  of  the  court,  Lewis,  P  ,  and  Hinton,  J.,  dissenting) : 
1.  The  act  of  the  Legislature  passed  29th  September,  1863,  is  consti- 
tutional and  valid. 
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CONSTRUCTION  OF  STATUTES  (continued), 

2.  Funds  dedicated  to  public  uses  are  entirely  within  the  scope  of  the 

legislative  powers  of  the  General  Assembly,  and  acts  of  legisla- 
tion changing  the  custody  of  such  funds,  and  directing  payment 
thereof  to  the  new  custodian,  and  the  execution  of  a  release  to 
the  debtor  are  valid,  and  binding  on  all  affected  thereby. 

3.  Such  acts  come  within  the  scope  of  the  act  of  the  restored  gov- 

vemment  passed  28th  February,  1866,  validating  "certain  acts, 
contracts,  and  proceedings  during  the  late  war."  Prince  WUliant 
School  Board  v.  Stuart  &  PcUmer.  64. 

4.  Rule  of  ejusdem  generis. — When  a  particular  class  of  persons  or  things 

is  spoken  of  in  a  statute,  and  general  words  follow,  the  class  first 
mentioned  must  be  taken  as  the  most  comprehensive,  and  the  gene- 
ral words  treated  as  referring  to  matters  ejusdem  generis  with  such 
class,  the  effect  of  general  words  when  they  follow  particular  words 
being  thus  restricted.     City  of  Lynchburg  \.  N.  (Sf  W.  R.  R.  Co.  237. 

5.  Unconstitutional— Inter-state  commerce. — Sections  39  and  40,  of  chap- 

ter 1,  of  tne  revenue  laws  of  Virginia  (Acts  1883-'84,  p.  582),  are  un- 
constitutional, because  discriminating  in  favor  of  publishers  of  books, 
&c.,  in  this  state,  and  against  such  publishers  in  other  states,  thus 
contravening  clause  3,  section  8,  article  1,  of  the  Federal  constitution, 
which  gives  Congress  the  right  to  regulate  commerce  between  the 
several  states.     Ex  parte  Rollins,  ZH. 

6.  Unless  a  statute  by  its  language,  expressly  or  by  necessary  implication, 

demands  such  construction,  it  will  not  be  construed  as  repealing  a 
previous  statute,  or  as  being  retrospective.    Ryan's  ca^e,  385. 

7.  Constitution — Public  free  school  system. — Hall's  Free  School,  incorpo- 

rated by  act  of  assembly  passed  February  6th,  1846,  is  no  part  of  the 
uniform  system  of  public  free  schools  contemplated  by  the  constitu- 
tion ;  and,  therefore,  the  act  of  assembly  approved  December  1st, 
1884,  (Acts  Extra  Session,  1884,  page  173)  providing  that  the  superin- 
tendent of  public  schools  in  the  county  of  Hanover  should  pay  over 
in  each  and  every  year,  commencing  with  1884,  out  of  the  school 
quota  for  Beaver  Dam  district,  in  the  said  county,  to  the  trustees  of 
Hall's  Free  School,  a  sum  equal  to  the  salary  paid  to  any  teacher  of 
a  school  in  said  district  having  a  like  attendance  of  scholars,  to  be 
by  them  applied  to  the  support  of  said  Hall's  Free  School,  is  uncon- 
stitutional and  void.    Halts  I'ree  School  Trustees  v.  Home,  470. 

8.  Constitutional  officers — Withholding  salaries. — The  act  of  assembly 

passed  November  24th,  1884  Acts  (extra  session)  1884,  page  90,  re- 
quiring the  auditor  to  withhold  the  salary  of  any  officer  who  is  in- 
debted to  the  state  for  money  collected  by  him,  or  improperly  drawn 
by  him  during  his  term  of  office,  until  the  default  is  made  good,  is 
unconstitutional  and  void,  so  far  as  it  affects  constitutional  officers. 
Attorney- General  v.  Marye,  Auditor,  485. 
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CONSTRUCTION  OF  STATUTES  (conHnued) 
9.  Mechanic'^  liens. — The  remedy  by  lien  under  Code  1873.  chapter  115, 
sections  2,  3  and  4,  is  a  creature  of  statute  unknown  to  the  common 
law;  and  in  order  to  entitle  a  contractor  to  its  benefit,  he  must  strictly 
pursue  the  statute.  Shackleford  v.  Beck^  573. 
10.  Account  of  work  and  material— Definition. — ^The  statute  requires  that 
a  contractor  seeking  to  secure  the  benefit  of  its  provisions,  shall  file 
in  the  clerk's  office  an  account  (which  is  an  itemized  or  detailed 
statement  of  the  transactions  to  which  it  relates)  of  work  done  and 
materials  furnished ;  and,  therefore,  a  paper  in  the  following  words, 
VIZ. :  '•  To  balance  of  account  rendered  for  work  and  labor  done  and 
material  furnished  for  your  houhe,"  is  not  sufficient  to  create  the  lien 
provided  by  the  statute.     Idem. 

11.  Bastards— Legitimation. — Code  1873,  chap.  119,  ??  6  and  7,  providing 
that  **if  a  man  having  had  offspring  by  a  woman  shall  afterwards  in- 
termarry with  her,  such  offspring,  if  recognized  by  him  before  or  after 
the  marriage,  shall  be  deemed  legitimate,"  and  that  "the  issue  of 
marriages  deemed  null  in  law,  or  dissolved  by  a  court,  shall,  never- 
theless, be  legitimate,"  does  not  apply  to  and  legitimate  the  offspring 
of  a  cohabitation  in  this  state  between  a  white  person  and  a  negro, 
when  the  parents  subsequently  have  celebrated  between  them  a  cere- 
mony of  marriage,  outside  of  this  state,  in  some  place  where  marriage 
between  such  persons  is  lawful.     Greenhow  v.  James*  ex'or,  636. 

CONTRACTS. 

1.  Improvement  of  property — Implied  contract — Breach  —  Remedy^  — 

Where  one  undertakes  to  improve  his  own  land,  he  impliedly  con- 
tracts to  use  due  care  and  skill,  and  to  answer  to  the  adjacent  land- 
owner for  the  consequences  of  his  want  of  such  skill  and  care.  Where 
there  is  a  breach  of  this  implied  contract,  the  party  injured  may  waive 
the  tort  and  maintain  an  action  as  for  a  breach  of  assumpsit.  Sola- 
mofte  V.  Keiley,  86. 

2.  Perfected  contract.— \5ndQX  acts  approved  6th  March,  1882  (Acts  '81-*2, 

pages  246-249),  authorizing  the  directors  of  the  Central  Lunatic  Asy- 
lum to  contract  for  the  erection  of  suitable  buildings  for  the  accom- 
modation of  the  colored  insane  of  this  State,  no  written  and  signed 
contract  was  required  ;  and  upon  the  acceptance  by  the  board  of  the 
contractor's  bonds,  and  the  spreading  upon  the  minutes  of  the  arti- 
cles of  agreement  between  the  parties,  a  contract  was  consummated, 
for  any  breach  whereof  the  party  aggrieved  was  entitled  to  recover 
damages.  And  if  the  bonds  taken /r^w  the  contractor  were  of  the 
required  penalty  and  conditions,  and  with  sufficient  security,  it  was 
immaterial  whether  they  were  executed  by  the  contractor  or  by  others. 
Central  Lunatic  Asylum  v.  Flanagan^  110. 
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CONTRACTS  (conHnued). 

3.  Construction— Jnieresi. —Conir^icX.  of  sale,  dated  August  26th,   1873, 

says  the  bonds  for  the  purchase-money  are  "to  bear  interest  from 
this  date."  The  trust-deed  describes  the  bonds  as  "dated  September 
10th,  1873,  with  six  per  cent,  interest  from  August  26th,  1873."  The 
bonds  say,  "with  six  per  cent,  interest  from  date  above,"  when  there 
is  no  "date  above,"  except  the  date  of  the  maturity  of  the  bond. 
Receiver  collected  the  bonds  with  interest  only  from  their  maturity. 
Held: 

The  bonds  bear  interest  from  the  date  of  the  contract,  August  26th, 
1873,  till  paid.     IVare  v.  Star  key,  191. 

4,  Specific  performance— Parol  contracts,-^,  by  parol  contract  sells  W. 

an  acre  of  woodland  for  |30,  to  be  paid  in  three  years,  in  work,  and 
puts  him  in  possession.    W.  clears  the  land  and  builds  on  it  a  dwell- 
ing, which  with  his  family  he  continues  to  occupy,  and  in  work  paid 
B.  the  purchase-money. 
Hbld  : 

W.  is  entitled  to  a  conveyance  in  specific  performance  of  the  sale  of 
the  land.  Bowman  v.  Wo/ford,  213. 
6.  Legislative  acts — Repealable. — Act  of  February  9th,  1882,  empowering 
supervisors  of  Stafford  county  to  build  a  bridge  across  Rappahan- 
nock river,  and  commissioners  appointed  by  the  county  judge  to  man- 
age it  after  its  erection,  is  simply  a  grant  by  the  State  of  certain  privi- 
leges for  public  purposes,  and  contains  none  of  the  elements  of  a 
contract.     Supervisors  of  Stafford  County  v.  Luck,  223. 

6.  Therefore  the  act  of  March  18th.  1884,  virtually  repealing  that  act, 

does  not  impair  the  obligation  of  any  contract  with  those  supervis- 
ors, or  with  those  commissioners,  or  assail  any  vested  rights,  and  is 
not  unconstitutional  and  void.     Idem, 

7.  Construction— Case  at  ^ar.—  H.  by  written  contract,  sells  T.  &  Bro. 

certain  growing  timber,  and  allows  them  four  years  to  cut  it  down. 
Afterwards,  she  endorses  on  the  contract  these  words :  *'  I  agree  to 
extend  the  time  for  cutting  timber  as  fixed  in  this  contract  each 
year  T.  &  Bro.  rent  and  operate  the  G.  steam  mills,  said  extension  to 
cover  a  period  of  ^\^  years  from  the  expiration  of  this  within  con- 
tract, this  extension  of  time  being  based  on  said  T.  &  Bro.  renting 
and  operating  said  G.  steam  mills."  Before  the  expiration  of  the 
four  years,  said  mills  burned  down  and  were  never  rebuilt,  and  had 
never  since  then  been  rented  and  operated  by  T.  &  Bro. 
Held  : 

1.  The  extension  was  to  begin  after  the  expiration  of  the  four  years, 

and  the  condition  upon  which  the  extension  was  to  begin,  never 

was  fulfilled.    Hughes  v   Tinsley  &  Bro,  259. 

8.  Nudum  pactum— Part  for  whole.— An  unsealed  agreement  to  accept  a 

Vol.  lxxx — 113 
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CONTRACTS  {continued), 

smaller  sum  than  the  entire  debt,  does  not  bind  the  creditor.  Pin- 
ners case,  5  Coke's  R.  117  a.  But  this  technical  rule  is  now  in  dis- 
favor. Seymour  v.  Goodrich^  303. 
9.  Compromise— New  elements.— Where  a  new  element  enters  into  the 
agreement  to  take  a  part  for  the  whole,  the  entire  debt  is  satisfied ;  e. 
^.  a  promise  to  pay  at  an  earlier  day,  or  at  a  different  place,  or  in 
another  thing  than  that  stipulated  for  it  in  the  original  agreement,  or 
a  promise  by  a  new  party  to  pay.    Idem, 

10.  Idem— Case  at  bar. — M.  S.  and  others  of  the  firm  of  A.  C.  &  Co..  owed 

|2,000  to  G. ;  W.  agreed  to  pay,  and  paid  G.  |400,  on  G*s  promise  to 
release  M.  and  S.  from  the  debt. 
Held  : 

The  agreement  was  binding  on  G.,  and  M.  and  S.  were  released. 
Idem. 

11.  Principal  and  surety— Change  of  contract.— %\xxe\.y  is  discharged  by 

any  change  of  contract,  however  immaterial,  if  made  without  surety's 
consent.     Christian  <Sf  Gunn  v.  Keen,  369. 

12.  Descripiio  personcB —Case  at  bar. — In  body  of  contract,  M.  is  described 

as  "Secretary  of  the  M.  E.  Association,"  but  he  signs  it  in  his  own 
name  without  addition,  and  all  the  words  of  promise  in  the  contract 
are  his. 
Held: 

It  is  the  personal  undertaking  of  M.  and  not  the  contract  of  the  asso- 
ciation.    Matthews  v.  Jenkins,  463. 

13.  Year's  service— Monthly  salary.— \  contract  to  continue  for  the  pe- 

riod of  a  year,  with  salary  payable  monthly,  does  not  make  it  incum- 
bent on  the  employee  to  aver  and  prove  that  he  performed  the  entire 
.  year's  service,  or  was  prevented  from  performing  it  by  the  employer, 
as  a  condition  precedent  to  the  former's  recovering  anything.  1 1  the 
whole  is  to  be  done  on  one  side,  before  anything  is  done  on  the  other, 
then  the  promises  are  dependent.  But  if  something  is  to  be  done  on 
the  one  side,  before  the  whole  is  to  be  done  on  the  other,  then  the 
promises  are  independent.     Idem. 

14.  Attorney  and  client.- Fees—  Taxed— By  contract. — The  clerk  of  the 

court  cannot  tax  against  the  losing  party  in  a  suit,  other  than  the  fees 
prescribed  by  statute.  But  contracts,  express  or  implied,  between 
attorney  and  client  for  fees,  are  not  limited  as  to  amount,  and  may 
be  enforced  as  other  contracts.  Yates  <Sf  j^yres  v.  /Robertson  iSf 
Berkeley,  475. 

16.  Idem— License.— h  client  cannot  refuse  to  pay  his  att<Tney  his  fees, 
though  that  attorney  be  practicing  without  license.    Idem, 

16.  Idem^ Influencing  Uf^islation — Bribing — Argument.— SfCtlm  6,  chap. 
5,  Criminal  Code  of  1878,  p.  295,  aims  at  the  offence  of  pa>  ing  money 
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CONTRACTS  {continued), 

or  other  compensation  to  secure  the  passage  or  defeat  of  any  meas- 
ure, and  was  doubtless  intended  to  apply  to  the  use  of  money  in 
buying  votes,  &c.;  and  not  to  contracts  with  attorneys  for  purely  pro- 
fessional services,  such  as  drafting  petitions,  setting  forth  client's 
claim,  taking  testimony,  collecting  facts,  preparing  arguments,  oral 
or  written;  addresses  to  the  legislature  or  its  committee,  with  the 
intention  to  reach  its  reason  by  argument.  Hence  contracts  for  the 
latter  purpose  are  valid.     Idem, 

17.  Specific  performance— Case  at  bar.— In  1860  R.  N.  conveyed  to  S.  lands 

in  trust  to  secure  debt  to  H.  In  1874  a  balance  remained  due,  and 
trustee  advertised  sale.  R.  N.,  then  old  and  feeble,  asked  his  son,  R. 
R.  N.,  to  pay  the  debt,  and'to  take  the  land  as  his  own,  on  condition 
of  maintaining  R.  N.  and  wife  during  life.  R.  R.  N.  agreed,  paid  the 
debt,  took  possession  of  the  land  as  his  own,  R.  N.  and  wife  making 
their  home  with  and  being  maintained  by  him  for  seven  years.  But 
in  1881,  R.  N.  conveyed  the  lands  to  G.  H.  N.  and  T.  J.  N.  on  the  same 
conditions,— they  having  full  notice  of  the  contract  of  R.  N.  with  R. 
R.  N.  The  grantees  in  the  last  conveyance  instituted  suit,  setting  up 
the  deed  of  1881,  and  praying  for  a  deed  to  them  from  the  trustee. 
R.  R.  N.  answered,  and' the  latter  filed  his  cross-bill,  setting  up  his 
contract,  its  part  performance,  and  his  readiness  and  ability  to  per- 
form the  same  on  his  part,  and  praying  for  cancellation  of  the  deed  of 
1881,  and  for  a  conveyance  from  trustee  to  himself. 
Hbld  : 

By  virtue  of  his  contract,  his  payment  of  said  balance,  his  possession 
and  his  part  performance,  R.  R.  N.  has  acquired  an  equitable 
title  to  the  lands,  which  he  has  a  right  to  have  specifically  en- 
forced in  equity.    Neel  v.  Neel^  584. 

18.  Specific  performance — Requisites. — The  first  requisite  of  a  contract  to 

entitle  one  to  its  specific  performance  in  equity,  is  certainty  and  defi- 
niteness  in  its  terms.    Litter  all  v.  Jackson^  601. 

19.  Idem — Married  women — Contracts — Lands,— It  is  well  settled  that  a 

court  of  equity  will  not  decree  against  a  wife  performance  of  her  con- 
tract to  convey  her  lands ;  nor  against  wife  or  husband  performance 
of  his  or  their  contract  to  convey  her  lands.     Idem. 

20.  Insurance — Specific  per/ormance—Bill,— Equity  will  enforce  perform- 

ance of  a  contract  of  insurance  made  with  an  agent  having  authority 
to  issue  policies  or  to  bind  the  company  to  issue  policies,  in  favor  of 
one  who  has  paid  the  premium.  But  the  bi  1  must  on  its  face  dis- 
tinctly state  that  such  contract  was  made,  and  show  when,  where, 
how  and  by  whom  it  was  made,  and  that  the  person  making  it  had 
authority  to  bind  the  company.  Haden  v.  Farmers  and  Mechanics 
Fire  Association^  683. 
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CONTRACTS  (^continued), 

21.  Registry — Verbal  sales  of  land, — The  statute  in  relation  to  the  registry 
of  contracts  and  deeds  does  not  apply  to  verbal  contracts  for  the  sale 
and  purchase  of  land.    Botvman  v.  Hicks,  306. 

CONTRIBUTION  {See  Principal  and  Surely). 

CORPORATIONS. 

1.  Municipal  Corporations — Powers  of  Taxation. — Every  grant  of  the 

power  of  taxation  to  a  municipal,  or  other  subordinate  body,  must 
be  strictly  construed.  And  municipal  officers  must  show,  in  the 
words  of  the  charter,  a  warrant  for  whatsoever  authority  they  assume 
to  exercise.     City  of  Lynchburg  \.,N.  &  IV.  P.  P.  Co.,  237. 

2.  Idem — Idem. — Section  5  of  charter  of  city  of  Lynchburg,  grants  author- 

ity to  impose  a  license  tax  upon  persons  engaged  in  certain  enume- 
rated callings,  and  "upon  any  other  person  or  employment,  which 
it  may  deem  proper,  whether  such  person  or  employment  be  herein 
specially  enumerated  or  not,"  does  not  empower  the  cit>'  to  impose 
such  tax  upon  a  railroad  corporation;  which  is  neither  a  person  nor 
an  employment,  within  the  ordmary  acceptation  of  those  words. 
Idem. 

3.  Eminent  domain — Municipal  corporations — Condemnation  of  land. — 

Report  of  commissioners  to  condemn  land  for  municipal  puri>oses 
will  not  be  quashed  on  the  ground  that  a  commissioner  appointed,  at 
the  instance  of  the  municipality,  was  interested,  where  the  record 
does  not  show  that  the  municipality  was  ignorant  that  he  was  inter- 
ested when  so  appointed.  Ignorance  of  the  attorney  making  motion 
for  the  appointment,  is  not  evidence  of  the  municipality's  ignorance 
that  the  commissioner  was  interested.  But  if  commissioner  was  in- 
terested and  disqualified,  and  municipality  was  ignorant,  report  will 
not  be  quashed,  if  record  shows  that  the  damages  assessed  are  not 
excessive.    Poanoke  City  v.  Berkowitz,  616. 

4.  Idem — Interest  in  land  condemned. — Corporations  condeming  land  un- 

der Code  1873,  chapter  56,  section  11,  must  take  and  pay  for  the  fee- 
simple,  and  not  merely  an  easement,  except  it  be  a  turnpike  com- 
pany.    Idem. 

5.  Constitution — Condemnation  of  fee-simple. — This  statute  requiring  the 

condemnation  of  the  fee-simple  is  not  repugnant  to  the  constitution. 
And  if  it  was,  the  municipality  cannot  be  heard  to  deny  the  validity 
of  the  statute  under  which  it  has  chosen  to  proceed.    Idem. 

6.  Municipal  corporations —Dam^ages — Ordinance.— ^Or^v[i?tx\z^  to  which 

land-owner  refused  assent,  allowing  him  to  build  across  the  drain  to 
be  cut  through  land  proposed  to  be  condemned  for  the  purpose,  can- 
not be  considered  in  assessing  the  damages.     Idem. 

7.  Insurance  companies— Chapter  and  by  laws — AV7/fV:^.— Persons  dealing 
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CORPORATIONS  (continued). 

with  a  corporation  are  affected  with  notice  of  the  provisions  of  its 
charter,  constitution  and  by-laws.  Haden  v.  Farmers  and  Merchants 
Fire  Association,  683. 
8.  7>«j/^^.y.— Corporations  may  take  and  hold  estates  for  the  use  of  ano- 
ther, if  not  for  purposes  foreign  to  the  objects  of  their  creation ;  and 
a  devise  oi  bequest  to  a  corporation  in  trust,  if  otherwise  valid,  is 
not  for  that  reason  void.  P.  Episcopal  E.  Society  v.  Churchman's 
rep's,  718. 

COUNSEL'S  FEES. 

Creditors  have  no  legal  right  to  be  reimbursed  by  their  debtors  for  coun- 
sel fees  contracted  by  them.     Gumee  v.  Bausemer  <2f  Co.,  867. 
Yates  6f  Ayres  v.  Berkeley  <Sf  Harrison,  475. 

COUNTY  COURTS  (See  Jurisdiction,  2,  3,  8). 

COUPONS. 

1.  See  Taxes,  1,  2,  3. 

2.  State— Suits  against— Discrepancy  fatal.— XJnder  act  of  26th  January, 

1882,  amended  13th  March,  1884,  Acts  1883- '84,  page  527,  the  suit  is 
required  to  be  commenced  by  a  petition  filed  at  rules,  upon  which  a 
summons  shall  be  issued  to  the  collecting  officer,  and  regularly  ma- 
tured like  any  other  action  at  law,  and  the  coupons  tendered  shall  be 
filed  with  the  petition.  A  suit  brought  in  any  other  way  is  unlaw- 
fully instituted,  and  must  be  dismissed.     Dunnington  v.  Ford,  177. 

3.  Coupon  bonds-  -  Thejt  of— Maker's  liability.     Branch  v.  Commission- 

er's Sinking  Fund,  427. 

CRIMINAL  JURISDICTION  AND  PROCEEDINGS. 

1.  Lascivious  cohabitation.— To  sustain  an  indictment  under  sect  7,  chap. 

7,  Criminal  Procedure  of  1878,  page  302,  the  evidence  must  establish 
that  the  parties,  not  being  married,  lewdly  and  lasciviously  associated 
and  cohabited — that  is,  lived  together  in  the  same  house  as  man  and 
wife  live  together,    f ones'  case,  18. 

2.  Venue. — Indictment  not  sustained  without  proof  that  offence  was  com- 

mitted in  county  wherein  venue  is  laid ;  but  a  strong  presumption 
thereof  raised  by  the  evidence  suffices.     Richardson's  case,  124. 

3.  Evidence.— Evidence  that  the  hands,  knife,  &c..  of  the  prisoner  were 

smeared  with  blood  immediately  after  the  homicide,  is  admissible, 
though  there  was  no  chemical  analysis.     Barbour's  case,  287. 

4.  Idem — Cumulative. — Afler  the  argument  has  commenced,  it  is  too  late 

to  admit  mere  cumulative  evidence.    Idem. 

5.  Counsel— Prisoner's  statement. — Much  latitude  is  allowed  counsel  in 

argument,  but  they  should  not  relate  to  the  jury  the  prisoner's  ver- 
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CRIMINAL  JURISDICTION  AND  PROCEEDINGS  (continued). 

sion  as  the  statement  of  the  accused^  where  the  latter  could  not  him- 
self testify.    Idem. 

6.  Case  at  bar. — The  facts  exhibit  a  case  of  murder  in  the  first  de- 

gree.    Idem. 

7.  — Aiding  and  abetting. — It  is  well-settled  law  that  mere  presence  is  not 

sufficient  to  render  one  guilty  of  aiding  and  abetting  the  commission 
of  crime.  There  must  be  something  done  or  said  by  him  showing 
his  consent  to  the  felonious  purpose  and  contributing  to  its  execu- 
tion.   Kemp's  case,  443. 

8.  Case  at  dar.— The  circumstances  indicate  that  though  W.  did  kill  the 

deceased,  and  that  K  was  present,  yet  the  latter  did  not  aid  or  abet 
in  the  commission  of  the  crime.    Idem. 

9.  Felonious  marriage — Indictment— Onus  probandi. — In  order  to  sustain 

an  indictment  under  section  8,  chapter  7,  Acts  1877-78,  making  the 
intermarriage  of  a  negro  with  a  white  person,  a  felony,  it  is  necessary 
first  to  establish  that  the  accused  is  a  person  with  one-fourth,  or 
more,  of  negro  blood,  id  est,  a  negro ;  and  the  burden  of  proving 
this  lies  on  the  commonwealth.    Jones*  case,  538. 

10.  Jurors — Impaneling. — The  statutory  provisions  under  sections  3  and 

4,  chapter  17  of  Acts  of  Assembly  1877-78,  are  imperative  and  essen- 
tial. The  accused  is  entitled  to  demand  strict  compliance  with  them. 
Omission  of  such  compliance  is  error.    HalVs  case,  555. 

11.  Jurors— Mode  of  selection — Venire  facias. — In  a  case  where  death  may 

be  the  punishment,  the  writ  shall  require  to  be  summoned  twenty- 
four  persons  of  the  county  or  corporation,  to  be  taken  from  a  list  to 
be  furnished  by  the  judge,  residing  remote  from  the  place  where  the 
offence  is  charged  to  have  been  committed,  and  qualified  in  other 
respects  to  serve  as  jurors.  From  these  shall  be  selected  a  panel  of 
sixteen,  free  from  exception,  and  from  this  panel  the  accused  may 
strike  four,  and  the  remaining  twelve  shall  constitute  the  jury.  Acts 
1877-78,  page  340,  section  4.    Idem. 

12.  Second  venire  facias. — In  any  felony  case,  where  from  those  summoned 

and  in  attendance,  a  sufficient  number  of  jurors  cannot  be  had,  a  new 
venire  facias  must  be  directed,  requiring  to  be  summoned  from  the 
bystanders,  or  from  a  list  to  be  furnished  by  the  court,  as  many  per- 
sons as  may  be  deemed  necessary.    Id.  section  4.     Idem. 

13.  Omission  of  essentials  —  Error — Waiver— Motion  in  arrest  of  Judg- 

ment.—Om\ss\oti  to  direct  new  venire  facias  or  omission  of  any  stat- 
utory essential  apparent  on  the  record,  is  error,  and  may  be  taken 
advantage  of  after  verdict  by  motion  in  arrest  of  judgment,  failure 
of  accused  to  make  the  objection  before  jury  sworn  being  no  waiver. 
Idem. 

14.  House-breaking- Indictment— Ownership  of  house. — An  indictment 
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CRIMINAL  JURISDICTION  AND  PROCEEDINGS  {continued), 

charging  that  '*the  prisoner,  on,  &c.,  a  certain  mill-house  not  adjoin- 
ing to  or  occupied  with  the  dwelling-house  of  F.**  &c.,  sufficiently 
alleges  the  ownership  of  the  mill-house  to  be  in  F.,  and  is  sufficient 
in  law.  Webster's  case,  598. 
15.  Jurisdiction — How  question  of  jurisdiction  may  be  raised.  Ryan's 
case,  385. 

DECLARATION  {See  Practice  at  Cotntnon  Law,  8). 

DECREES. 

1.  Who  bound  by.—Ovi^  not  a  party  to  the  suit  is  not  bound  by  any  pro- 

ceedings or  decrees  therein.    Str other  v.  Mitchell,  149. 

2.  Judgments— Judgment  creditors.— T^y  Code  1873,  chapter  182,  sections 

1  and  2,  a  decree  for  specific  property  or  requiring  payment  of  money, 
has  the  effect  of  a  judgment,  and  persons  entitled  thereto  are  judg- 
ment creditors.    Hutcheson  v.  Grubbs,  251. 
See  Judgments  and  Decrees. 

DEEDS. 

1.  Construction  of  deeds — Case  at  bar—\xi  1865,  H.  conveyed  in  trust,  to 

secure  a  debt  to  B.,  the  west  half,  of  his  land,  whereon  a  debt  to  M. 
had  already  been  secured.  In  1876,  H.  conveyed  the  east  half  in 
trust,  to  secure,  (1)  the  interest  on  a  debt  to  D.,  and  (2)  the  interest 
and  principal  of  the  other  debts  secured  on  any  portion  of  said  land, 
out  of  the  rents,  &c.,  thereof,  during  five  years  ;  and  in  trust  that,  if 
the  debt  to  D.  was  not  paid  in  that  period,  then  the  trustee  should  sell 
the  property,  and  pay  (1)  the  debt  to  D.;  (2),  anything  remaining  of 
the  other  debts  therein  provided  for ;  and  (3),  the  remainder  to  H. 
In  1880,  H.  contracted  to  marry  S.,  and,  in  consideration  of  the  mar- 
riage, conveyed  to  her  the  east  half.  The  west  half  was  sold  under 
a  decree  of  court,  and  its  proceeds  were  consumed  in  paying  the  debt 
to  M.,  leaving  B.  no  other  security  than  the  trust  on  the  east  half;  and 
the  debt  to  D.  being  overdue  and  unpaid,  B.,  in  1881,  brought  his  suit 
to  enforce  said  trust  for  his  own  benefit,  subject  to  D.'s  debt. 
Held: 

B.*s  debt  is  embraced  in  the  deed  of  trust  on  the  east  half,  subject  to 
D.'s  debt.    Hunter  v.  Beach,  361. 

2.  Dates— Acknowledgment— Presumption. — If  a  deed  hath  a  date,  the 

law  presumes  it  to  have  been  delivered  at  that  date,  and  this  though 
it  was  acknowledged  for  registry  at  a  subsequent  time.  But  this  pre- 
sumption of  law  must  yield  to  proof  to  the  contrary.  Hardy  v.  Nor- 
folk Manufacturing  Co.,  404. 

3.  Trust-deeds— Omitted  debts — Subsequent  judgment. —  If  a  •  chartered 

company  create  a  lien  on  its  property  for  the  purpose  of  giving  pref- 
erence to  one  or  more  creditors  of  the  company  over  any  other  cred- 
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DEEDS  {continued). 

itor  (except  to  secure  a  debt  contracted  at  the  time),  such  lien  shall 
enure  to  the  benefit  ratably  of  all  the  creditors  existing  at  the  time 
of  the  creation  of  the  lien.  So,  where  a  creditor  under  contract  made 
before  the  creation  of  the  lien,  is  omitted,  and  after  that  time  obtains 
a  judgment  for  unliquidated  damages  for  breach  of  the  contract,  the 
lien  enures  for  his  benefit,  ratably,  with  the  other  creditors.    Idem. 

4.  Trusts—  Grants  on  condition— Liabitity  of  granteesSub-graniies  with 

notice, — Where  land  is  conveyed  to  A.  in  consideration  that  he  pay  a 
certain  debt,  and  A.  does  not  execute  the  deed,  but  accepts  it,  and 
takes  possession  and  holds  the  land,  A.  is  personally  liable  for  the 
debt,  and  the  land  in  his  hands  is  also  liable.  And  if  A.  convey  the 
land  to  B.,  who  has  notice  of  the  consideration,  B.,  too,  is  personally 
liable  for  the  debt,  and  the  land  in  his  hands  is  also  liable.  Hobson 
V.  Whitlow,  784. 

5.  Construction  of.    Massie  v.  Heisketi,  789. 

DEMURRER. 
Practice  in  chancery. — It  is  settled  in  this  state  that  a  demurrer  in  the 
form  prescribed  by  the  statute,  and  assigning  no  grounds,  inserted 
in  the  answer  is  sufficient.  And  when  the  court  has  adjudicated  the 
principles  of  the  cause  in  favor  of  the  plaintiff,  the  presumption  is 
that  it  overruled  the  demurrer,  though  the  record  does  not  show 
what  was  done  with  it.  Matthiws  \.fenkins,  463. 
See  Practice  in  Chancery.    See  Practice  at  Common  Law, 

DEMURRER  TO  EVIDENCE. 
It  is  well  settled  that  by  demurrer  to  the  evidence,  the  demurrant  admits 
the  truth  of  all  demurree's  evidence,  and  all  proper  and  reasonable 
inferences  therefrom,  and  waives  all  his  own  evidence  which  is  in  con- 
flict with,  or  tends  to  make  a  case  different  from  the  case  of  demur- 
ree's  evidence.     Rudd's  adm'r  v.  A^.  dr*  W.  R.  R.  Co,,  546. 

EASEMENTS. 

1.  Land— Support—Source  of  right. — The  right  to  support  for  land  in  its 

natural  condition,  from  subjacent  and  adjacent  soil,  is  ex  jure  naturce^ 
not  dependant  on  grant,  and  not  acquirable  by  prescription.  Tunstall, 
trustee,  v.  Christian,  1. 

2.  Buildings— Support— Easement  acquirable,— liYie  right  to  support  for 

artificial  burdens  on  land  is  an  easement  acquirable  only  by  grant,  ex- 
press or  implied  ;  and  neither  this  right  nor  the  right  to  light  and  air 
can,  in  America,  be  acquired  by  prescription.  Secus  in  England. 
Idem, 

3.  Idem — Idem— Implied, — ^The  right  to  support  for  artificial  burdens  on 

land  may  be  implied  from  circumstances,  e,  g, :  where  houses  needing 
each  the  other's  support  are  built  by  same  owner,  and  one  is  granted 
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EASEMENTS  {continued), 

without  stipulations  to  the  contrary.  But  this  implied  right  is  confined 
to  the  slatus  quo  at  time  of  grant,  and  extends  not  to  increased  bur- 
dens upon  the  soil. — Idem. 
4.  Idem— Idem— Case  at  bar, — L.  owned  two  lots,  with  light  wooden  build- 
ings, adjoining  each  other.  By  purchase  B  acquired  one.  By  devise 
C  acquired  the  other.  The  house  on  C's  lot  was  burned.  A  similar 
one  was  built,  and  also  burned,  and  was  replaced  by  a  three-story 
brick  house,  requiring  a  greatly-enlarged  excavation.  B  afterwards 
removed  his  wooden  house  to  rear  an  immense  structure,  requiring  a 
deep  excavation,  and  notified  C  to  protect  his  property  from  injury 
by  reason  thereof.  C  obtained  an  injunction  restraining  B  from  exca- 
vating within  ten  feet  of  his  foundation. 

Held: 

1.  C  possesses  no  right,  express  or  implied  to  support  for  his  build- 

ing from  the  soil  of  B. 

2.  B's  failure  to  object  to  or  his  acquiescence  in  C's  erecting  his  build- 

ing, on  his  own  land,  does  not  estop  B  from  denying  C's  right  to 
support  for  that  building  from  B's  soil. 

3.  B.  is  bound  to  use  reasonable  care  and  skill  in  making  his  excava- 

tion and  erecting  his  structure,  and  is  answerable  for  all  damage 
done  C.  by  failing  to  use  the  same. 

4.  It  would  seem  reasonable  to  require  one  about  to  endanger  a 

neighbor's  building  by  improving  his  own,  to  give  that  neighbor 
notice.  Idem. 
6.  Easements  for  support— Remedy. — Every  person  is  entitled,  ex  jure 
naturcB^  to  support  for  his  land  from  the  adjacent  or  subjacent  soil. 
And  when  deprived  thereof  through  the  wilfulness,  negligence,  or 
want  of  care  and  skill  of  another,  he  is  entitled  to  compensation  in 
damages;  and  usually  his  remedy  is  by  action  at  law.  Salamone  v. 
Keiley,  86. 

6.  Ways— Dominant  and  servient  lands. — Easements  follow  lands  into  as- 

signee's hands.  Division  of  dominant  tract  does  not  destroy  ease- 
ment. Owner  of  any  portion  may  claim  right  so  far  as  applicable  to 
his  portion ;  provided  division  does  not  impose  additional  charge  on 
servient  tracts.     Linkenhoker  v.  Graybill,  835. 

7.  IVay  ex  necessitate. — If  one  lake  conveyance  of  land  surrounded  by 

lands  of  his  grantors  and  others,  he  can  enforce  a  right  of  way  und^r 
plea  of  necessity  against  none  but  his  grantors.    Idem. 

8.  Case  at  bar.— L.  bought  part  of  the  R.  lands  knowing  how  they  were 

situated  as  to  public  roads,  and  that  they  were  entitled  to  a  right  of 
way  in  one  direction  over  G.'s  lands  to  a  public  highway,  and  con- 
tracted with  his  grantors  for  a  right  of  way  out  to  a  public  highway 
over  other  lands  than  G.'s.  He  cannot  now  be  pemfitted  to  abandon 
Vol.  lxxx — 114 
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EASEMENTS  (conHnued). 

his  said  rights  of  way  and  have  a  public  road  established  for  his  own 
exclusive  use,  and  to  the  great  damage  of  G.,  over  G.'s  land  in  an- 
other direction  to  a  public  highway.    Idem. 

EJECTMENT. 
1.  Adverse  claimant — But  under  Code  1873,  chapter  131,  sections  4  and 
<5,  the  proper  remedy  is  by  an  action  of  ejectment,  where  the  owner 
holds  the  legal  title,  but  has  not  actual  possession,  and  another  as- 
serts an  adverse  claim  to  the  land,  but  has  not  actual  possession  of  it. 
In  such  case  equity  has  no  jurisdiction.    Steams  v.  /^arwait,  48. 

EMINENT  DOMAIN. 
Municipal  corporations — Condemnation  of  land,    Roanoke  City  v.  Berko- 
witz,  616. 

ENCUMBRANCE. 

Warranty —Purchaser  for  value  without  notice — Set  offs.    Massie  v.  Heis- 
keU,  789. 

EQUITABLE  JURISDICTION  AND  RELIEF. 

1.  Quia  timet— Cloud  on  title. — On  the  principle  of  quia  timet^  a  court  of 

equity  will  entertain  a  suit  by  the  owner  in  possession  of  land,  to  re- 
move a  cloud  from  his  title,  by  annulling  a  deed  that,  by  mistake  or 
fraud  conveys  the  land  to  another,  who  makes  adverse  claim  thereto* 
but  brings  no  suit.    Steams  v.  Harman,  48. 

2.  Ejectment— Adverse  claimant.— But  under  Code   1873,  chapter  131, 

sections  4  and  5,  the  proper  remedy  is  by  an  action  of  ejectment, 
where  the  owner  holds  the  legal  title,  but  has  not  actual  possession, 
and  another  asserts  an  adverse  claim  to  the  land,  but  has  not  actual 
possession  of  it.     In  such  case  equity  has  no  jurisdiction,    /detn. 

3.  Tfustee  and  feme  covert  c.  g.  t.—Impfovement  of  trust  subject— Defect 

of  care  and  skill— Remedy. — Where  a  trustee  and  his  feme  covert 
c.  q.  /.,  jointly  undertake  to  improve  the  lot  held  by  him  in  trust  for 
her  separate  use,  and  in  so  doing  fail  to  use  due  care  and  skill, 
whereby  the  owner  of  the  adjacent  land  is  damaged,  a  court  of  equity 
hath  jurisdiction  to  ascertain  and  allow  the  claims  of  the  injured  party 
for  compensation,  and  to  subject  the  trust  property  to  its  satisfaction — 
either  because  of  the  trust,  or  because  of  the  separate  estate  involved 
in  the  litigation— each  being  equally  a  subject  of  equity  jurisdiction. 
Salamone  v.  Keiley,  86. 

4.  Parol  evidence — Correcting  mistakes.— There  can  be  no  question  as  to 

the  power  and  duty  of  courts  of  equity  to  reform  a  written  instrument 
between  living  parties  and  for  a  valuable  consideration,  on  account 
of  a  mistake  of  the  draftsman,  though  proven  by  parol  evidence ; 
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EQUITABLE  JURISDICTION  AND  RELIEF  (conUnued). 

^  but  not  where  the  party  seeking  to  reform  the  writing  is  a  mere  vol- 
unteer, and  the  other  party  is  dead.  White  v.  Campbell,  180. 
6.  Remedy  at  /oze^.-- Where  there  are  conflicting  claims  to  personal  prop- 
erty, possessing  no  pretium  affectionis,  the  remedy  is  adequate  at  law, 
and  equity  will  not  take  cognizance  of  the  case,  though  one  of  the 
parties  be  a  trustee,  claiming  the  property  under  a  trust-deed. 
Moore  v.  Steelman,  331. 

6.  Injunction-- Irreparable  injury, —^\i&c^\xx^\>2S9}ci\^  injury  is  imminent, 

against  which  there  is  no  adequate  protection  at  law  and  which  is  not 
compensable  in  damages,  equity  will  take  jurisdiction  by  injunction. 
The  bill  must  set  up  the  facts  which  exhibit  the  imminence  and  irrc- 
parableness  of  the  injury.     Idem, 

7.  Injunction-- Dissolution. — ^Where  the  answer  denies  all  the  grounds  of 

equity  set  up  in  the  bill,  and  those  grounds  are  unsustained  by  proof, 
the  injunction  must  necessarily  be  dissolved.    Idem, 

8.  Case  at  ^ar.— Under  decree  in  creditor's  bill,  filed  in  1870,  the  debtor's 

real  estate  was  sold  in  parcels.  To  G.  and  to  L.  each,  a  distinct  par- 
cel was  sold  and  conveyed  by  defined  bounds.  The  suit  was  dis- 
missed in  1876.  Four  years  afterwards,  L.  having  got  possession  of 
thirty-two  acres  of  the  parcel  conveyed  to  G.,  the  latter  brought  un- 
lawful detainer  to  recover  it;  and  L.,  without  the  said  suit  having 
been  restored  to  the  docket,  filed  therein  against  G.  his  petition,  and 
obtained  an  injunction  restraining  proceedings  under  the  unlawful  de- 
tainer, on  the  ground  that  a  mistake  had  been  made  in  the  convey- 
ance to  him,  whereby  said  thirty-two  acres  had  been  omitted  from 
hb,  L.'s,  boundary.  G.  objected  to  the  filing  of  the  petition,  demur- 
red to  it,  and  answered  it,  denying  all  fraud,  and  that  L.  had  got  all 
the  land  he  had  bought,  and  the  contrary  thereof  was  not  established 
by  L.,  but  the  circuit  court  overruled  the  objection  and  demurrer,  and 
decreed  that  G.  should  convey  to  L.  the  said  thirty -two  acres.  On 
appeal, 

Hbld: 

1.  The  objection  to  the  filing  of  the  petition  in  the  cause  which  had 

been  dismissed,  should  have  been  sustained. 

2.  The  demurrer  to  the  petition  as  an  original  bill,  should  have  been 

sustained,  as  it  was  without  equity,  there  being  no  privity  be- 
tween L.  and  G. 

3.  If  L.  had  any  remedy,  it  was  at  law,  against  the  commissioners  who 

made  the  sale  and  conveyance  to  him  ;  or  in  chancery,  against 
the  creditors  of  M.,  who  participated  in  the  proceeds  of  the  sales 
of  his  lands. 

4.  Upon  the  merits,  L.  had  no  case,  as  he  did  not  show  that  he  had  not 

received,  apart  from  the  thirty-two  acres,  as  much  land  as  he  had 
bought.     Gamett  v.  Loven,  466. 
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EQUITABLE  JURISDICTION  AND  RELIEF  (continued), 
9.  Wife's  land— Joint  sale — TViw/.— Where  wife  joins  with  husband  in 
conveying  her  land  on  condition  that  proceeds  be  applied  to  pay- 
ment of  a  debt  binding  her  children's  land,  a  trust  is  thereby  cre- 
ated, which  a  court  of  equity  will  enforce  against  husband,  though 
the  bonds  for  said  proceeds  be  made  payable  to  hun.  Barnes  \. 
Trafton,  524. 

10.  Charitable  uses — Common  law — \Z  Elizabeth— Act  of  jSjg. — At  com- 

mon law  chancery  courts  had  jurisdiction  to  enforce  bequests  for 
charitable  uses.  Statute  of  43  Elizabeth  did  not  confer  such  juris- 
diction, but  only  created  an  auxiliary  remedy  by  commission,  &c. 
Said  statute  was  local,  and  never  in  force  here.  But  if  it  was  general 
in  its  operation  in  some  respects,  it  was  not  repealed  by  the  Act  of 
1792,  but  in  those  respects  was  preserved  by  the  saving  clause  o^ 
that  act.  In  any  event,  the  Act  of  1839,  (Code  1873,  chap.  77,)  clearly 
validates  and  makes  enforceable  all  gifts  for  such  purposes,  subject 
to  certain  restrictions  therein  contained.  P.  Episcopal  Education 
Society  v.  Churchman's  rep's,  718. 

11.  Mistake — Equitable  relief. — It  is  one  of  the  original  grounds  of  equity 

jurisdiction  to  amend  an  instrument  made  under  a  mutual  mistake  of 
fact,  so  as  to  do  justice  to  all  concerned,  and  place  them  as  nearly  as 
practicable  in  statu  quo.  And  it  matters  not  whether  the  mistake  was 
as  to  the  factors,  the  mode,  or  the  result  of  the  calculation.  Massie 
V.  Heiskell,  789. 

12.  Idem — Equity  does  nothing  by  halves. — Where,  under  mutual  mistake 

of  fact,  vendor  grants  more  than  vendee  bargained  or  paid  for,  and  a 
court  of  equity  affords  relief  upon  vendor's  prayer,  by  allowing  him 
compensation  for  the  excess,  his  claim  for  such  compensation  is  not 
a  mere  personal  demand  against  vendee,  but  the  title  is  deemed  to  be 
still  in  vendor  as  to  such  excess  as  security  for  the  payment  of  said 
compensation,  although  the  deed,  as  executed,  reserved  no  lien  on 
the  purchase  money.     Idem. 

13.  Resulting  trusts — Liens — Setoffs — Case  at  bar. — From  ancestor's  estate 

there  were  shares  going  to  f.,  to  J.,  to  P.  and  to  P.'s  ward.  1.  and  P. 
jointly  purchased  land,  and  used  all  the  shares  in  paying  for  it.  Then, 
1.  sold  to  P.  her  half  of  the  land,  and  for  part  of  the  price  took  three 
bonds  of  P.,  with  J.  as  .surety,  payable  to  I.'s  husband,  who  assigned 
them  for  value  to  S.  T.  and  B.  In  a  creditor's  suit  to  ascertain  debts 
and  liens  against  P.'s  estate — 
Held: 

1.  P.'s  ward  has  a  paramount  lien  on  the  entire  land  to  the  extent  hb 

share  was  used  in  paying  for  it. 

2.  J.  has  an  equal  lien  with  P.'s  ward,  on  the  entire  land  to  the  ex- 

lent  his  share  was  used  in  paying  for  it,  unless  the  transaction 


Digitized  by 


Google 


Indbx.  909 

EQUITABLE  JURISDICTION  AND  RELIEF  (contmued), 

between  P.  and  J.  as  to  this  use  of  J.*s  share,  made  P.  individu- 
ally the  debtor  therefor  to  J.,  and  destroyed  his  lien. 
3.  But  if  such  lien  remains  in  favor  of  J.,  he  is  entitled  to  set  off  the 
amount  thereof  pro  tanto,  against  the  bonds  of  P.  and  himself  to 
I.'s  husband,  in  whose  hands  soever  they  may  be  found.  Paxion 
V.  Stuart,  873. 

ESTOPPEL. 

1.  Written  evidence— Parol.    A  party  to  instruments  in  writing,  in  the 

absence  of  all  pretence  of  fraud,  is  estopped  from  proving  that  he  did 
not  read  the  instruments  before  executing  them,  and  thus  by  parol 
obviate  the  effect  of  written  evidence.     Ware  v.  Starkey,  191. 

2.  Warranty  of  title,— VJh^r^  one'  conveys  land  with  general  warranty, 

whereof  at  the  time  he  has  not  the  title,  but  afterwards  acquires  it, 
such  acquisition  enures  to  the  grantee.  The  warrantor  is  estopped 
from  denying  he  had  the  title.     Gregory  v.  Peoples,  355. 

3.  Bankruptcy— Estoppel.— A  discharge  in  bankruptcy  releases  the  war- 

ran^tor  from  liability  for  covenants  broken,  but  does  not  affect  the 
estoppel,  because  the  covenant  runs  with  the  land.     Idem. 

4.  Idem — Resulting  ttust. — Where  one  having  only  the  equitable  title, 

conveys  the  land  with  general  warranty ;  then  is  discharged  in  bank- 
ruptcy ;  and  afterwards,  zvith  another's  money,  buys  the  land,  at  a  re- 
sale thereof  for  the  unpaid  purchase  money,  and  obtains  to  himself  a 
conveyance  thereof,  such  title  does  not  enure  to  his  grantee,  and  he 
is  not  estttpped  to  deny  he  had  the  title,  because  a  trust  resulted  in 
favor  of  him  whose  money  bought  the  land.    Idem. 

5.  Assignor  and  assignee— Silence. — Where,  after  notice  of  assignment, 

debtor  expressly  or  impliedly  promises  to  pay  the  debt,  he  is  estopped 
from  setting  up  any  defence  he  had  against  assignor.  Mere  silence 
will  not  operate  such  estoppel.    Steblnns  <Sf  Lawson  v.  Bruce  389. 

6.  Joint-stock  compMties — Stockholders. — Where  a  vendor's  lien  exists  on 

the  real  estate  of  the  corporation,  represented  by  a  past  due  note, 
and  the  stockholders  agree  with  the  creditors  of  the  corporation, 
that  the  latter  shall  give  the  corporation  further  time,  the  corporation 
will  satisfy  the  vendor's  lien,  and  convey  its  property  free  from  liens, 
in  trust  to  secure  those  creditors,  and  one  of  the  stockholders  shall 
satisfy  that  lien  and  take  an  a.ssignment  thereof  to  himself,  he  is  es- 
topped from  claiming  that  lien  as  his  own  property,  and  an  assignee 
from  him  without  notice,  if  the  note  be  past  due,  or  an  assignee  from 
him  zt/iM  notice,  if  the  note  be  not  past  due,  stands  in  no  better  posi- 
tion than  his  assignor;  and  the  trust  deed  lien  of  the  creditors  hath 
precedence.    Hardy  v.  Norfolk  Manufacturing  Co.,  404. 

7.  Res  judicata — Parol  evidence. — Where  judgment  or  decree  is  relied 

on  as  estoppel,  and  pleadings  and  proceedings  in  former  suit  leave 
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it  doubtful  what  was  the  issue,  or  state  of  facts  whereon  the  judgment 
or  decree  was  rendered,  parol  evidence  is  admissible  in  subsequent 
suit  to  show  what  was  actually  in  issue  and  determined  by  former 
suit.  Withers'  adm*r  v.  Sims^  651. 
8.  Res  judicata — Estoppel. — ^All  matters  presented  and  received,  or  pre- 
sentable to  sustain  the  particular  demand  litigated  in  prior  suit,  and 
all  matters  presented  or  presentable  under  the  issue  to  defeat  sucb 
demand,  are  concluded  by  the  judgment  or  decree  in  the  former  suit. 
Idem, 

EVIDENCE. 

1.  Criminal  Proceeding's — Lascivious  cohabitation. — To  sustain  an  indict- 

ment under  sect  7,  chap.  7,  Criminal  Procedure  of  1878,  page  302,  the 
evidence  must  establish  that  the  parties,  not  being  married,  lewdly 
and  lasciviously  associated  and  cohabited — ^that  is,  lived  together  in 
the  same  house  as  man  and  wife  live  together.    Jones*  case^  18. 

2.  Committee  of  Lunatic —  Witnesses  competency — Re- examination  of  wit- 

nesses— When.     Carter  v.  Edmonds,  68. 

3.  Torts— Damages. w^n  mitigation  of  damages,  in  an  action  for  false 

imprisonment,  it  is  allowable  on  cross-examination  to  prove  that  the 
plaintiff  had  boasted  that  he  had  gained  a  great  reputation  from  his 
arrest  and  imprisonment.    Johnston  v.  Moorman,  131. 

4.  Post-admissions  of  assignor. — A  letter  written  by  a  distributee,  after 

assigning  his  share  of  the  estate,  is  not  admissible  as  evidence  for 
any  purpose  in  suit  to  settle  the  estate.     Strother  v.  Mitchell,  149. 

5.  Estoppel— Written  evidence — Parol. — A  paity  to  instruments  in  writ- 

ing, in  the  absence  of  all  pretence  to  fraud,  is  estopped  from  proving 
that  he  did  not  read  the  instruments  before  executing  them,  and  thus 
by  parol  obviate  the  e.Tect  of  written  evidence.     Ware  v.  Star  key  ^  191. 

6.  Extrinsic. — Where  a  written  contract  is  perfect  in  itself  and  its  terms 

are  clear  and  intelligible,  parol  testimony  is  inadmissible  to  contra- 
dict, vary,  or  materially  to  affect  it  by  Way  of  explanation.  Hughes 
V.  Tinsley  6f  Bro.,  269. 

7.  Criminal  practice. — Evidence  that  the  hands,  knife,  &c..  of  the  pris- 

oner were  smeared  with  blood  immediately  after  the  homicide,  is  ad- 
missible, though  there  was  no  chemical  analysis.  Barbour's  cas^, 
287. 

8.  Idem — Idem — Cumulative. — After  the  argument  has  commenced,  it  is 

too  late  to  admit  mere  cumulative  evidence.    Idem. 

9.  Idem— Counsel^ Prisoner's  statement. — Much  latitude  is  allowed  coun- 

sel.in  argument,  but  they  shouldnot  relate  to  the-jnrythe  prisoner^ 
version  as  the  statement  of  the  accused^  where  the  latter  could  not 
himself  testify.    Idem. 
10.  Fraud— Proof— T\%Q  evidence  of  fraud  must  be  sufficient  to  satisfy  the 
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conscience  of  the  court,  but  may,  and  generally  must,  be  circumstan- 
tial. In  the  case  here  by  such  evidence  fraud  is  proved.  Moore  v. 
UUman,  307. 

11.  Assignor^Subseguent  declarations, — Declarations  made  and  letters 
written  by  assignor  subsequent  to  assignment,  are  inadmissible  as 
evi.  ence  against  his  assignee.    Daily s  exW  v.  Warren^  512. 

J  2.  Res  judicata— Parol  «//^/^w^^.— Where  judgment  or  decree  is  relied  on 
as  estoppel,  and  pleadings  and  proceedings  in  former  suit  leave  it 
doubtful  what  was  the  issue,  or  state  of  facts  whereon  the  judgment 
or  decree  was  rendered,  parol  evidence  is  admissible  in  subsequent 
suit  to  show  what  was  actually  in  issue  and  determined  by  former 
suit.     Withers'  adm'r  v.  Sims,  651. 

EXPERTS  {See  Witnesses,  3). 

FIDUCIARIES. 

1.  Lnnatic's  commiltee — Ex-par te  settlements. —\  confirmed  report  of  an 
ex  parte  settlement  of  a  fiduciary's  accounts  is  prima  facie  correct, 
and  can  be  surcharged  or  falsified  only  by  suit  for  the  purpose  within 
proper  time.  This  is  equally  true  quoad  such  settlements  of  the  ac- 
counts of  the  committee  of  a  lunatic.     Carter  v.  Edmonds,  58. 

t.  Idem — Idem — Antecedent  debt— Statute  of  limitations,— It  is  proper  for 
such  committee  to  include,  in  his  ex  parte  settlement  of  accounts  ais 
such,  a  debt  due  from  the  lunatic's  estate  to  such  committee  before 
his  appointment.  Such,  in  fact,  is  his- only  remedy,  as  he  could  sue 
neither  himself  nor  his  predecessor.  After  confirmation  of  the  report 
of  the  settlement,  such  debt  would,  like  any  other  item  of  the  ac- 
count, be  beyond  the  operation  of  the  statute  of  limitations.    Idem. 

5.  Practice  in  equity. — Guardian  and  sureties. — In  suit  against  guardian 
and  his  sureties  by  ward,  a  joint  decree  may  at  once  be  rendered 
against  them  on  their  official  bond,  without  exhausting  the  guardian 
before  going  on  his  sureties.     Barnes  v.  Trafton,  524. 

4.  Personal  representative- Powers. — An  administrator,  as  such,  is  with- 

out authority  to  make  sale  of  his  intestate's  real  estate.  Litterall  v. 
Jackson,  601. 

5.  Personal  representatives— Heirs,  d^^.— Judgment  against  the  first  in 

suit  to  which  the  last  were  not  parties,  affects  not  the  last  for  want 
of  privity;  and  is  not  evidence  against  them  in  suit  to  subject  the  de- 
cedent's real  estate ;  and  Code  1873,  ch.  127,  \  3,  does  not  alter  the 
rule.  Waits  v.  Taylor's  adm'r,  627. 
45.  Idem— Judgment  creditor. — Yet,  suit  against  personal  representatives 
jointly  with  heirs,  &c.,  by  creditor  of  decedent,  to  collect  out  of  real 
estate  or  otherwise,  bond  debt  whereon  judgment  existed  against 
personal  representatives,  is  maintainable  by  evidence  other  than  said 
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judgment,  though  said  judgment  be  set  forth  in  the  bill,  the  heirs, 
&c.,  having  as  full  opportunity  to  defend  against  the  debt  as  though 
no  judgment  existed.     Idem. 

7.  Trusts — Possessors  of  trust  property — Liability, — ^Trusts  are  enforced 

not  only  against  regularly  appointed  trustees,  but  also  against  all  per- 
sons who  come  into  possession  of  trust  property  with  notice  of  the 
trust.    Hobson  v.  Whitlow,  784. 

8.  Idem — Purchasers  with  notice-^Liadility. —Purchasers  or  grantees  of 

trust  property,  with  notice  of  the  trust,  though  they  have  paid  the  en- 
tire consideration,  themselves  become  trustees,  and  liable  to  the  ces- 
tuis  que  trust  for  the  fulfillment  of  the  trust.    Idem, 

FOREIGN  ATTACHMENTS  {See  attachments). 

FRAUD. 

1.  Proof. — The  evidence  of  fraud  must  be  sufficient  to  satisfy  the  con- 

science of  the  court,  but  may,  and  generally  must,  be  circumstantial. 
In  the  case  here  by  such  evidence  fraud  is  proved.  Moore  v.  UU- 
man,  307. 

2.  Purchasers  for  value  without  notice. — On  doubtful  evidence  fraud  must 

not  be  assumed.  It  must  be  distinctly  alleged  in  the  bill,  and  clearly 
proved.  And  so,  of  the  defence  of  purchaser  for  value  without  no- 
tice.    Gregory  v.  Peoples,  355 

3.  Statute  of  limitations  -  Mistake,  <Sfc. — Discovery. — Cases  of  fraud,  trust 

and  mistake,  are  not  within  the  statute  of  limitations.  At  all  events, 
in  equity,  in  cases  of  mistake,  as  in  cases  of  fraud,  the  statute  does 
not  begin  to  run  until  the  discovery  of  the  mistake.  Massie  v.  Nets- 
kell,  789. 

FRAUDULENT  CONVEYANCE. 

1.  Innocent  purchaser. — It  is  not  enough  that  the  purpose  of  the  grantor 
be  fraudulent.  Knowledge  of  such  purpose  must  be  clearly  brought 
home  to  the  alienee.  Where  the  latter  has  denied  such  knowledge 
on  oath,  it  cannot  be  held  that  his  denial  is  overthrown  by  mere  dr- 
rumstanccs  of  suspicion  adduced  against  him.  Batchelder  v.  White, 
103. 

GUARDIAN  AND  WARD  {See  Fiduciaries). 

HABEAS  CORPUS. 

1.  Where  it  lies  not. — The  remedy  for  mere  errors  in  proceedings  of 

courts  of  competent  jurisdiction,  is  by  writ  of  error  or  appeal,  and 
not  by  writ  of  habeas  corpus.    Ex-parte  Rollins^  314. 

2.  Where  it  /iW.— Where  the  proceedings,  whether  civil  or  criminal,  under 

which  a  party  is  detained  in  custody  are  void,  as  where  the  court  has 
no  jurisdiction,  or  where  the  statute  under  which  the  proceedings  are 
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inaugurated  is  unconstitutional,  the  same  are  reviewable  on  habeas 
carpus,  and  the  party  may  be  discharged.    Idem, 

HEREDITAMENTS. 

1.  Presumptions— Hereditaments. — In  principle  there  is  no  difference  as 

to  the  acquisition  of  rights,  whether  the  subject  be  corporeal  or  in- 
corporeal ;  but  the  statute  of  limitations  introduces  a  difference. 
Comett  V.  Rhudy,  710. 

2.  Idem— Corporeal  hereditaments— Statute  of  Hmiiations,—hs  to  the 

possession  requisite  to  acquire  title  to  things  corporeal,  the  statutory 
period  prevails.    Idem, 

3.  Idem — Incorporeal  hereditaments — Prescription, — ^Twenty  years   ad- 

verse, exclusive,  undisturbed  possession  of  things  incorporeal,  aflbrds 
conclusive  presumption  of  title.    Idem, 

4.  One  is  entitled  to  the  benefit  of  all  water  on  his  lands,  but  another  may 

acquire  a  right  thereto  by  twenty  years  adverse,  exclusive  and  undis- 
turbed occupation  thereof.    Idem. 

INDICTMENT. 
House-breaking— Oumership  of  house. — An  indictment  charging  that  "the 
prisoner,  on,  &c.,  a  certain  mill-house  not  adjoining  to  or  occupied 
with  the  dwelling-house  of  F."  &c.,  sufficiently  alleges  the  ownership 
of  the  mill-house  to  be  in  F.,  and  is  sufficient  in  law.  Webster's 
casCf  598. 

INJUNCTIONS. 
See  Equitable  Jurisdiction  and  Relief  6,  7.    See  Practice  in  Chancery, 
15,  25. 

INSTRUCTIONS. 

1.  See  Practice  at  Common  Law,  5,  6. 

2.  Practice  at  Common  Law,— An  instruction  is  not  considered  as  ab- 

stract where  the  pleadings  show  that  it  might  apply  to  the  case. 
Johnston  v.  Moorman,  131. 

INSURANCE  COMPANIES. 

1.  Insurance—Specijic  performance— Bill,— ^x^xX:^  will  enforce  perform- 

ance of  a  contract  of  insurance  made  with  an  agent  having  authority 
to  issue  policies  or  to  bind  the  company  to  issue  policies,  in  favor  of 
one  who  has  paid  the  premium.  But  the  bill  must  on  its  face  dis- 
tinctiy  state  that  such  contract  was  made,  and  show  when,  where, 
how  and  by  whom  it  was  made,  and  that  the  person  making  it  had 
authority  to  bind  the  company.  Haden  v.  Farmers  and  Mechanics 
Fire  Association,  683. 

2.  Idem— Agents— Powers.— Insurance  company  may  empower  its  agents 

to  make  contracts  of  insurance,  or  may  limit  their  authority  to  solicit- 
VoL.  LXXX — 115 
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ing  applications,  which  are  to  be  forwarded  to  its  board  of  directors, 
who  alone  may  be  authorized  by  its  constitution  and  by-laws  to 
make  such  contracts.    Idem, 

3.  Idem — Charier  and  by-laws — NoHce.—^tx^ons  dealing  with  a  corpora- 

tion are  affected  with  notice  of  the  provisions  of  its  charter,  constitu- 
tion and  by-laws.    Idem. 

4.  Idem — Contract-' Ageni  to  soHcU. — An  agent  whose  powers  are  limited 

by  the  charter,  constitution  or  by-laws  of  the  company,  to  receiving 
and  forwarding  applications  for  insurance,  together  with  the  pre- 
miimis,  to  the  company  for  acceptance  or  rejection,  can  make  no 
contract  of  insurance  binding  the  company.    Idem. 

5.  MisrepresentaHons. —  Title — Encumdranee. — Any  material  misrepre- 

sentation will  avoid  a  policy.  But  such  is  not  the  eflRsct  where  the 
misrepresentation,  if  any,  was  simply  technical,  and  unintentional 
and  immaterial  withal.    Idem. 

INSURANCE  POLICIES. 
Misrepresentations —  Title— Encumbrance.    See  Insurance  Companies,  5. 

INTEREST. 

1.  Contracts— Construction. — Contract  of  sale,  dated  August  26th,  1873, 

says  the  bonds  for  the  purchase-money  are  '*to  bear  interest  from 
this  date."  The  trust-deed  describes  the^bonds  as  "dated  September 
10th,  1873,  with  six  per  cent,  interest  from  August  26th,  1873."  The 
bonds  say,  "with  six  per  cent,  interest  from  date  above,"  when  there 
is  no  "date  above,"  except  the  date  of  the  maturity  of  the  bond. 
Receiver  collected  the  bonds  with  interest  only  from  their  maturity. 
Held: 

The  bonds  bear  interest  from  the  date  of  the  contract,  August  26th, 
1873,  till  paid.     IVare  v.  Starkey,  191. 

2.  Usury— Judgment. — Where  an  instrument  on  its  face  reserves  more 

than  the  legal  rate  of  interest,  it  is  usurious  in  its  inception,  and  judg- 
ment shall  be  rendered  for  the  principal  sum  only,  although  the  de- 
fendant may  have  filed  no  plea  of  usury.     Turner  v.  Turner^  379. 

3.  Idem— Borrower— Relief.— ^)[i^x^  a  borrower  who  has  paid  no  part 

of  the  principal,  or  usurious  interest,  comes  into  chancery  under 
Code  1873,  ch.  137,  sec.  12,  he  must  be  required  to  pay  only  the  prin- 
cipal sum  loaned  or  forborne.    Idem. 

4.  Idem — Payments— Application.— V^hert^  payments  have  been  made  on 

the  usurious  contract,  which  are  merely  credited  on  the  bond,  and 
not  applied  specially,  borrower  is  entitied  to  have  such  payments  de- 
ducted from  the  principal  sum  loaned  or  forborne.    Idem. 

5.  Idem— Application  of  payments— Rule— Exception.— -To  the  rule  that 

the  creditor  may  apply  payments  when  the  debtor  does  not,  there  is 
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the  well  recognized  exception  that  he  cannot  apply  them  to  what  is 
no  legal  or  equitable  demand  against  the  payer.    Idem. 
6.  Idem — Quare, — ^Whether  or  not  the  creditor  can  apply  payments  to 
usurious  interest  where  debtor  has  made  no  application.    Idem, 

INTER-STATE  COMMERCE. 

CMcansiiitUionaL — Sections  39  and  40,  of  chapter  1,  of  the  revenue  laws 
of  Virginia  (Acts  1883-*84,  p.  582),  are  unconstitutional,  because  dis- 
criminating in  favor  of  publishers  of  books,  &c.,  in  this  state,  and 
against  such  publishers  in  other  states,  thus  contravening  clause  3, 
section  8,  article  1,  of  the  Federal  constitution,  which  gives  Congress 
the  right  to  regulate  conmierce  between  the  several  states.  Ex  parte 
Rollins,  314. 

JEOFAILS. 

Pleadings — Demurrer.  Roanoke  Land  and  Improvement  Co.  v.  Kams 
<Sf  Hickson,  589. 

lOINT-STOCK  COMPANIES. 

1.  Stockholders. — ^To  the  extent  of  his  stock,  each  stockholder  is  liable 

individually  for  the  debts  of  the  corporation.  Where  stockholder 
pays  the  debt  of  the  corporation  and  takes  an  assignment  thereof 
to  himself,  he  cannojt  revive  that  debt  by  assigning  it  to  a  third  party. 
Hardy  v.  Norfolk  Manufacturing  Co.,  404. 

2.  Idem — Lien  on  property  of —'ViYier^  real  estate,  whereon  is  a  lien,  is 
•    conveyed  to  a  joint -stock  company,  and  a  stockholder  pays  off  the 

lien  and  takes  an  assignment  thereof,  the  lien  is  extinguished  as  to 
the  creditors  of  the  corporation,  and  cannot  be  revived  by  his  assign- 
ment thereof  to  a  third  party.    Idem. 

3.  Idem— Idem — Estoppel. — Where  a  vendor's  lien  exists  on  the  real  es- 

tate of  the  corporation,  represented  by  a  past  due  note,  and  the 
stockholders  agree  with  the  creditors  of  the  corporation,  that  the 
latter  shall  give  the  corporation  further  time,  the  corporation  will 
satisfy  the  vendor's  lien,  and  convey  its  property  free  from  liens,  in 
trust  to  secure  those  creditors,  and  one  of  the  stockholders  shall 
satisfy  that  lien  and  take  an  assignment  thereof  to  himself,  he  is  es- 
topped from  claiming  that  lien  as  his  own  property,  and  an  assignee 
from  him  ztntAout  notice,  if  the  note  be  past  due,  or  an  assignee  from 
him  wiih  notice,  if  the  note  be  not  past  due,  stands  in  no  better  posi- 
tion than  his  assignor;  and  the  trust  deed  lien  of  the  creditors  hath 
precedence.    Idem. 

JUDICIAL  OFFICERS.    LiabUity.    (See  Officers  1,  2,  3). 
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JUDICIAL  SALES. 

1.  See  SaUs,  1,  2,  3,  4,  5.  6,  7,  8. 

2.  Re-sale.    See  Practice  in  Chtmcety,  2. 

JUDGMENTS. 

1.  Coupons— Judgment  against  State— 1\i^  action  under  statute  of  Janu- 

ary 26th,  1882,  Acts  1881-%  is  in  form  against  the  collector;  but  be- 
ing to  recover  a  demand  growing  out  of  his  acts  done  colore  officH^ 
is  substantially  against  the  Conunonwealth,  and  the  judgment  is  like- 
wise.   Brown^  Davis  6f  Co.  v.  Greenhow,  118. 

2.  Decrees—Judgment  creditors.— By  Code  1873,  chapter  182,  sections  1 

and  2,  a  decree  for  specific  property  or  requiring  payment  of  money, 
has  the  effect  of  a  judgment,  and  persons  entitled  thereto  are  judg- 
ment creditors.    Hutcheson  v.  Grubbs^  251. 

3.  Judgment  liens — Enforcement  in  equity,— \Ji^n  of  judgment  is  a  crea- 

ture of  statute,  and  cannot  be  enforced  in  equity  after  it  ceases  to  be 
enforceable  at  law.    Idem. 

4.  Idem — Construction  of  statutes. — The  language  of  the  statute,  Code 

1873,  chapter  182,  section  9 :  "The  lien  of  a  judgment  may  always  be 
enforced  in  a  court  of  equity,"  implies  only  a  purpose  to  confer  juris- 
diction on  courts  of  equity  to  enforce  the  lien,  whether  the  remedies 
at  law  are  adequate  or  not.    Idem. 
See  Judgments  and  Decrees. 

JUDGMENTS  AND  DECREES. 

1.  Judgn$ents — Relation  back — General  rule — Exceptions. — As  a  general 

rule,  a  judgment  rendered  at  any  time  during  a  term,  relates  back  to 
the  first  day  of  the  term,  as  if  rendered  then.  This,  however,  is  not 
always  so.  The  rule  does  not  apply  to  a  judgment  rendered  during 
a  term  in  a  case  which  was  in  such  a  condition  that  the  judgment 
could  not  have  been  rendered  on  the  first  day  of  the  term.  Yates  (S* 
Ayres  v.  Robertson  &  Berkeley^  475. 

2.  Pleadings— Demurrer— Jeofails.— judgment  will  not  be  reversed  for 

defect,  imperfection,  or  omission  in  the  pleadings,  unless  in  court 
below  there  was  a  demurrer.  Code  1873,  ch.  177,  i  3.  But  a  failure 
to  state  any  cause  of  action  at  all,  is  not  cured  by  the  statute.  Roa* 
noke  Land  and  Improvement  Co.  v.  Kam  <Sf  Hickson^  589. 

3.  Personal  representatives — Heirs,  c&*^.— Judgment  against  the  first  in 

suit  to  which  the  last  were  not  parties,  affects  not  the  last  for  want 
of  privity;  and  is  not  evidence  against  them  in  suit  to  subject  the  de- 
cedent's real  estate ;  and  Code  1873,  ch.  127,  |  3,  does  not  alter  the 
rule.     Watts  v.  Taylor's  adm'r,  627. 

4.  Idem— Judgment  creditor.— Yet,  suit  against  personal  representatives 

jointly  with  heirs,  &c.,  by  creditor  of  decedent,  to  collect  out  of  read 
estate  or  otherwise,  bond  debt  whereon  judgment  existed  against 
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JUDGMENTS  AND  DECREES  {continued). 

personal  representatives,  is  maintainable  by  evidence  other  than  said 
judgment,  though  said  judgment  be  set  forth  in  the  bill,  the  heirs, 
&c.y  having  as  full  opportunity  to  defend  against  the  debt  as  though 
no  judgment  existed.  Idem. 
5.  Decrees — Null  quoad  persons  not  parties. — A  decree  is  a  mere  nullity 
as  to  persons  not  named  as  party  in  the  bill,  and  against  whom  no 
allegations  are  made  and  no  relief  is  prayed.     Cronise  v.  Carper,  678. 

JUDGMENT  LIENS.     (See  Judgments,  3,  4.) 

JURISDICTION. 

1.  Appellate  Court— Jurisdiction— Unconstitutional. — Act  of  March  12th, 

1884,  is  unconstitutional  so  far  as  it  confers  upon  this  court  jurisdic- 
tion  in  all  cases  of  coupons  arising  under  act  of  January,  14th,  1882, 
without  regard  to  the  amount  in  controversy,  being  in  conflict  with 
Article  VI.  of  State  Constitution  fixing  minimum  jurisdictional 
amount  in  cases  purely  pecuniary  at  $600.    Mcintosh  v.  Braden,  217. 

2.  County  courts. — A  county  court  acting  under  the  statute  authorizing 

county  courts  to  purchase  salt,  is  exercising  a  special  authority,  and 
it  must  appear  from  the  record  that  the  justices  were  summoned,  or 
that  a  majority  were  present,  when  a  bond  was  executed  for  salt  pur- 
chased, or  the  bond  will  be  held  to  be  null  and  void.  Chesterfield 
Co.  V.  Hairs  ex' or,  321. 

3.  Idem — Presumptions. — Where  a  court  of  general  jurisdiction  has  con- 

ferred upon  it  special  powers  by  special  statutes,  which  are  only  ex- 
ercised ministerially,  and  not  judicially,  no  presumption  of  jurisdic- 
tion will  attend  its  judgments,  and  the  facts  essential  to  the  exercise 
of  the  special  jurisdiction  must  appear  on  the  face  of  the  record. 
Idem. 

4.  Appellate  Jurisdiction — Dissolution  of  injunctions.— From  an  order 

overruling  an  injunction  and  adjudicating  the  principles  of  the  cause, 
an  appeal  lies.    Kahn  v.  Kerngood,  242. 

5.  Idem— Matter  in  controversy. — Where  a  deed  conveys  property  alleged 

therein  to  be  worth  over  |500,  and  is  assailed  as  fraudulent  by  a  cred- 
itor whose  debt  is  less  than  |500,  as  between  the  grantee  and  the  as- 
sailing creditor,  the  matter  in  controversy  is  the  value  of  the  prop- 
erty, and  not  the  amount  of  the  debt ;  and  in  the  absence  of  proof 
to  the  contrary,  the  alleged  must  be  deemed  the  actual  value  of  the 
property.     Idem. 

6.  Criminal  jurisdiction  and  proceedings. — Questions  of  jurisdiction  may 

be  raised  by  demurrer ;  by  motion  for  instructions ;  by  motion  in  ar- 
rest of  judgment,  on  general  issue ;  and  by  writ  of  error.  Ryan's 
case. 

7.  Idem— Case  at  bar.—^not  to  adt  of  January  31, 1884,  incorporating  the 
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JURISDICTION  (continued), 

city  of  Roanoke,  and  to  act  of  February  25, 1884,  creating  the  hus- 
tings court  of  that  city,  the  county  court  of  Roanoke  county  had  ju- 
risdiction of  all  offences  confunitted  within  that .  county,  which  em- 
braced what  afterwards  became  the  limits  of  that  city.  In  May,  1884, 
in  that  hustings  court,  M.  R.  was  indicted  for  the  murder  of  her  hus- 
band, who  died  January  27,  1884,  within  those  limits. 
Held: 

The  hustings  court  had  no  jurisdiction  over  the  offence.     Idem, 

8.  Counfy  courts, — County  courts  possessed  general  jurisdiction  concur- 

rent with  circuit  courts  until  the  enactment  of  sections  2  and  3  of 
chapter  124,  Code  1873,  except  as  to  sale  of  lands  of  persons  under 
disabilities.     LUterall  \ .  J<ukson,  604. 

9.  Appeals— Jurisdiction— Plaintiff  atfpellant— Defendant   appellant.— M 

plaintiff^'s  claim  exceed  $500,  and  he  apply  for  appeal,  this  court  hath 
jurisdiction,  though  the  judgment  or  decree  be  for  less.  But  if  the 
judgment  or  decree  be  for  less  than  $500,  principal  and  interest,  at  the 
date  of  the  decree,  and  the  defendant  apply  for  appeal,  this  court 
hath  not  jurisdiction.  Duffey  6f  Bolton  v.  Figgat,  664. 
10.  Idem — special  commissioners— Defalcation.— V^h&c^  purchasers  at  ju- 
dicial sale  are  compelled  to  pay  a  second  time  a  part  of  purchase 
money,  by  means  of  the  special  commissioner's  failure  to  give  re- 
quired bond,  and  his  default  in  paying  over  money  collected  of  them, 
the  jurisdiction  of  this  court  to  hear  their  appeal,  depends  on  the 
amount  of  the  defalcation,  and  not  on  the  amount  of  his  official 
bond.     Idem. 

JURORS. 

1.  Construction  of  statutes— Exemption  from  jury  duty, — Where,  under 
section  16  of  the  act  approved  March  17th,  1884,  to  provide  for  the 
government  of  Virginia  volunteers,  Acts  1883-*84,  page  615,  a  roll  of 
a  volunteer  military  company  is  filed  with  the  clerk  of  the  court,  the 
members  thereof  are  exempt  from  summons  for  jury  duty,  and,  if 
summoned,  need  not  attend  to  make  their  excuses.  MtUer^s  case^  33. 
See  Criminal  Jurisdiction  and  Proceedings  ^  10,  11, 12,  13.  HalVs  case, 
555. 

LACHES. 

1.  Laches  is  neglect  to  do  something  one  ought  to  do.     Mere  lapse  of 

time,  unaccompanied  by  circumstances  affording  evidence  of  a  pre- 
sumption that  the  right  has  been  abandoned,  is  not  considered 
"laches."     Wisslerv.  Craig,  22. 

2.  Indiciif  of  lacAes.— -Where,  from  delay,  no  correct  account  can  be  taken, 

and  any  conclusion  the  court  may  arrive  at  must  at  best  be  conjee- 
tural,  and  the  original  transactions  have  become  so  obscured  by  lapse 
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LACHES  (conHnued), 

of  time,  loss  of  evidence,  and  death  of  parties,  as  to  render  it  diffi- 
cult to  do  justice,  the  case  will  be  considered  as  a  case  of  "  laches,*' 
and  the  court  will  not  relieve  the  plaintiff.    Idem. 

3.  Case  at  bar  is  one  which,  tested  by  the  recognized  criteria,  is  not  a 
case  of  such  laches  us  should  prevent  a  court  of  equity  from  afford- 
ing relief  to  the  plaintiff.  But  it  is  one  in  which  the  maxim,  caveat 
emptor^  is  clearly  applicable  to  the  defendant  as  a  purchaser  at  a  ju- 
dicial sale  of  land  included  in  an  unreleased,  duly  recorded  trust 
deed.    Idem. 

A.  Abandonment  of  rights.  —  it  is  well  settled  that  laches  cannot  be  predi- 
cated of  those  who  are  ignorant  of  their  rights.  Such  defence  is  only 
permitted  in  equity  to  defeat  an  acknowledged  right,  on  the  ground 
of  its  offering  evidence  that  the  right  has  been  abandoned.  Massie 
V.  Heiskell,  789. 

LAND. 

1.  See  Easements,  1,  2,  3,  4. 

LEGACIES. 

Advancements— Ademption.— '^Yi&^e  one  in  loco  parentis  gives  a  legacy 
as  a  portion,  and  (afterwards  advances  in  the  nature  of  a  portion  to 
same  person,  such  advancement  will  be  deemed  an  ademption  of  the 
legacy.  But  where  the  gift  is  given  before  the  making  of  the  will, 
and  the  will  does  not  charge  it  as  an  advancement,  the  court  cannot 
so  charge  it  in  settling  the  estate.     Strother  v.  Michell,  149. 

LEGITIMACY. 

Smith  V.  Perry,  563.     Greenhow  v.  fames'  ex' or,  636. 

LEGISLATION. 

Repealable.    Supervisors  v.  Luck,  223. 

LEWDNESS. 
1.  See  Title  Criminal  furisdiction  and  Proceedings,  L 

LUNATIC. 
1.  Lunatic* s  committee — Ex-parte  settlements. — A  confirmed  report  of  an 
ex  parte  settlement  of  a  fiduciary's  accounts  is  prima  facie  correct, 
and  can  be  surcharged  or  falsified  only  by  suit  for  the  purpose  within 
proper  time.  This  is  equally  true  quoad  such  settlements  of  the  ac- 
counts of  the  committee  of  a  lunatic.  Carter  v.  Edmonds,  58. 
%.  Idem — Idem — Antecedent  debt—Statute  of  limitations. — It  is  proper  for 
such  committee  to  include,  in  his  ex-parte  settlement  of  accounts  as 
such,  a  debt  due  from  the  lunatic's  estate  to  such  committee  before 
his  appointment.  Such,  in  fact,  is  his  only  remedy,  as  he  could  sue 
neither  himself  nor  his  predecessor.    After  confirmation  of  the  report 
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LUNATIC  (conHnued). 

of  the  settlement,  such  debt  would,  like  any  other  item  of  the  ac- 
count, be  beyond  the  operation  of  the  statute  of  limitations.    Idem, 

3.  Real  estate.— Cod^  1873,  chapter  82,  sections  49,  50,  and  51,  relating  to 

sale,  &c.,  of  lunatic's  real  estate  to  pay  his  debts  and  maintain  him- 
self and  family,  does  not  apply  to  a  case  where  after  death. oi  the  lu- 
natic it  is  sought  to  subject  the  real  estate  to  the  payment  of  his  debts. 
Idem, 

4.  Practice  in  chancery— Lunatic  defendant, — Pending  a  suit  against  a 

lunatic  represented  by  his  committee,  the  lunatic  dies,  the  conmiittee 
ipso  facto  becomes  functus  officio  and  the  suit  abates,  and  must  be 
revived  and  proceed  in  the  name  of  the  lunatic's  personal  representa- 
tive and  heirs ;  and  all  proceedings  had  after  lunatic's  death  and  be- 
fore such  revival,  are  void.     P<ixton  v.  Stuart^  873. 

MANDAMUS. 

1.  Removal  of  causes— Constitt^tion.—KcXs  of  March  7th,  1884,  Acts  1883- 

'84.  page  424.  directing  that  on  motion,  on  twenty  dajrs'  notice  by  any 
party,  any  suit  or  proceeding  pending  in  a  corporation  court  shall  be 
removed,  as  of  right,  to  the  circuit  court  of  said  corporation,  is  not 
unconstitutional.     Town  of  Danville  v.  Blackwell,  38. 

2.  Idem— Mistrial— Waiver. — In  such  a  case  there  was  ineffectual  trial. 

At  next  term  defendant,  after  .notice  under  said  act,  moved  for  the 
removal  of  the  case  to  the  circuit  court,  and  the  corporation  court  de- 
nied the  motion. 
Held: 

1.  Right  of  removal  was  not  waived. 

2.  Mandamus  is  the  remedy  for  refusal  to  remove.    Idem. 

3.  Constitutional  officers—  Withholding  salaries— Remedy,— Th^  officer's 

remedy  for  the  withholding  of  the  salary  attached  to  his  office,  is  by 
mandamus,    A Itomey- General  v.  Marye,  Auditor ^  485. 

MARRIAGES. 

1.  Marriage  of  colored  persons — Legitimacy  of  children, — Under  act  ap- 

proved 27  February,  1866,  to  legalize  marriage  of  colored  persons 
living  together  as  husband  and  wife  at  the  time  of  its  passage,  child- 
ren of  such  persons  are  deemed  legitimate  whether  bom  before  or 
after  the  passage  of  said  act,  and  whether  any  sort  of  marriage  cere- 
mony had  taken  place  between  the  parents  or  not.  Smith  v.  Perry, 
563. 

2.  Idem— Bastardy. — In  such  cases,  the  question  of  bastardy  must  be 

considered  as  in  any  case  where  bastardy  is  alleged  as  to  a  child  bom 
during  coverture,  or  born  before  and  recognized  afterwards.    Idem, 

3.  Legitimacy— Presumption.— This  law  presumes  Intimacy  where  hus- 

band recognizes  the  child  as  his,  and  impossibility  of  procreation  is 
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MARRIAGES  {continued), 

not  established,  though  the  cohabitation  had  ceased  before  the  pas- 
sage of  this  act.    Idem, 

4.  Bastards  in  Virginia. — They  are  persons  bom  out  of  wedlock,  lawful 

or  unlawful,  or  not  within  competent  time  after  termination  of  cover- 
ture, or  if  bom  out  of  wedlock,  whose  parents  do  not  afterwards  in- 
termarry and  the  father  acknowledges  them,  or  who  are  born  in  wed- 
lock when  procreation  by  the  husband  is  impossible.     Idem, 

5.  Lex  loci—Lex  domicilii.— The  law  of  the  place  of  its  celebration 

governs  as  to  the  forms  of  ceremony  which  constitute  marriage. 
The  law  of  the  domidle  governs  as  to  the  capacity  of  the  parties.  But 
the  mle  which  requires  that  "a  marriage  valid  where  celebrated,  is 
valid  everywhere  else,"  has  no  application  to  a  marriage  entered  into 
in  a  foreign  country,  in  contravention  of  the  public  policy  and  statutes 
of  the  country  of  the  domicile  of  the  parties  which  pronounce  mar- 
riage between  them  not  only  absolutely  void,  but  criminal.  Green- 
how  V.  James'  ex*or,  637. 

6.  Felonious  marriage— Indictment—  Onus  probandi.    Jones'  case,  538. 

MARRIED  WOMEN. 

1.  Married  woman's  act — IVhen  she  may  sue  and  be  sued  at  law. — Act 

approved  April  4th,  1877,  amended  March  14th.  1878  (Acts  1876-77^ 
page  333,  and  Acts  1877-78,  page  347),  except  that  it  confers  on  mar- 
ried women  the  right  to  sue  and  the  liability  to  be  sued  at  law  on 
contracts  made  by  her  in  relation  to  and  for  the  disposal  of  her  sep- 
arate property,  and  on  contracts  made  by  her  as  a  sole  trader,  con- 
fers no  power  or  liability  on  her  beyond  what  she  had  prior  to  its 
passage  as  to  her  separate  estate,  or  what  she  had  by  the  terms  of  set- 
tlement upon  her.     Salamone  v.  Keiley^  86. 

2.  Trustee  and  Jeme  covert  c.  q.  t.—Imptovement  oj  trust  subject— Deject 

oj  care  and  skill— Remedy, — Where  a  tmstee  and  his  Jeme  covert 
c,  q.  /.,  jointly  undertake  to  improve  the  lot  held  by  him  in  tmst  for 
her  separate  use,  and  in  so  doing  fail  to  use  due  care  and  skill, 
whereby  the  owner  of  the  adjacent  land  is  damaged,  a  court  of  equity 
hath  jurisdiction  to  ascertain  and  allow  the  claims  of  the  injured  party 
for  compensation,  and  to  subject  the  trust  property  to  its  satisfaction — 
either  because  of  the  tmst,  or  because  of  the  separate  estate  involved 
in  the  litigation — each  being  equally  a  subject  of  equity  jurisdiction. 
Idem, 

3.  Separate  esteUe— Alienation, — A  wife  may  make  her  separate  estate 

liable  for  the  debts  of  herself,  her  husband  ot  any  other  person,  un- 
less the  in.strument  creating  the  estate,  expressly  or  impliedly,  denies 
or  limits  such  power,  but  the  intention  so  to  deny  or  limit  must  be 
clear.     Christian  <Sf  Gunn  v.  Keen,  369. 

Vol.  lxxx — 116 
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MARRIED  WOMEN  {continued). 

4.  Conveyances  for  advances  to  husband.— V^h^x^  real  estate  is  granted  to 

a  trustee  for  separate  use  of  married  woman,  free  from  her  husband's 
debts,  to  be  disposed  of  upon  her  written  request,  for  reinvestment, 
the  proceeds  to  be  held  for  her  benefit  upon  like  restrictions,  and  she, 
her  husband  and  her  trustee  unite  in  deed  conveying  the  preperty  to 
secure  advances  of  money  to  be  made  by  another  to  her  husband,  she 
has  the  power  of  alienation,  and  the  g^nt  of  special  power  to  dispose 
of  the  property  in  a  particular  manner,  does  not  divest  her  of  her 
general  powers  to  dispose  of  it  in  any  other  manner.    Idem. 

5.  Settlement  to  secure  home. — But  where  the  settlement  is  not  only  to 

provide,  but  to  secure  a  home  for  the  wife  and  her  children,  the  in- 
tention is  manifest  to  withhold  the  power  of  alienation.    Idem. 

6.  Husband—Surety. — Where  the  wife  charges  her  property  to  secure  a 

debt  of  her  husband,  she  becomes  the  surety  of  her  husband,  and  is 
entitled  to  all  the  rights  of  a  surety.     Idem. 

7.  Specific  performance — Contracts — Lands. — It  is  well  settled  that  a  court 

of  Equity  will  not  decree  against  a  wife  performance  of  her  contract 
to  convey  her  lands ;  nor  against  wife  or  husband  performance  of  his 
or  their  contract  to  convey  her  lands.     Litterall  v.  fackson,  601. 
8.^  Wife's  land—foint'Sale—  Trust.    Barnes  v.  Trafton,  524. 

MECHANICS  LIENS. 

1.  Construction  of  Statutes. — The  remedy  by  lien,  under  Code  1873,  chap- 
ter 115,  sections  2,  3  and  4,  is  a  creature  of  statute  unknown  to  the 
common  law ;  and  in  order  to  entitle  a  contractor  to  its  benefit,  he 
must  strictly  pursue  the  statute.     Shackleford  v.  Beck,  573. 

2..  Idem — Account  of  work  and  material  —  Definition. — The  statute  re- 
quires that  a  contractor  seeking  to  secure  the  benefit  of  its  provisions, 
shall  file  in  the  clerk's  office  an  account  (which  is  an  itemized  or  de- 
tailed statement  of  the  transactions  to  which  it  relates)  of  work  done 
and  materials  furnished ;  and,  therefore,  a  paper  in  the  folk)wing  words, 
viz.:  "To  balance  of  account  rendered  for  work  and  labor  done  and 
material  furnished  for  your  house,"  is  not  sufficient  to  create  the  lien 
provided  by  the  statute.     Idem. 

3.  Idem — Actual  notice  unavailing. — The  contractor,  having  failed  to  se- 

cure a  lien  on  the  house  by  his  omission  to  fulfill  the  requirements 
of  the  statute,  a  purchaser  of  the  house  from  the  owner  is  not  af- 
fected with  liability  foi*  the  contractor's  claim,  by  reason  even  of  ac- 
tual notice  of  the  account  thereof.    Idem. 

4.  Sub  contractor— Owner.— \vi  suit  of  sub- contractor  against  owner  for 

materials  furnished  general  contractor,  it  is  unnecessary  to  allege 
that  any  part  of  the  price  agreed  to  be  paid  remained  due  to  latter 
from  owner  when  notice  was  given.  Acts  1874-5,  p.  437,  \  5.  Roa- 
noke  Land  and  Improvement  Co.  v.  Kam  (3f  Hickson^  589. 
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MECHANICS  LIENS  [conHnued). 

5.  Notice,— Th^  mechanics'  lien  law  as  amended  by  act  of  1874-5,  p.  437, 

^  5,  does  not  require  sub-contractor  to  notify  owner  at  the  time  the 
labor  is  done  or  the  materials  are  furnished :  it  is  sufficient  if  the  no- 
tice be  given  at  any  time  thereafter,  and  within  twenty  days  after  the 
building  has  been  completed,  or  the  work  otherwise  terminated. 
But  he  is  not  obliged  to  wait  until  other  work  on  the  building,  with 
which  he  has  no  concern,  is  performed,  before  he  gives  his  notice. 
Idem. 

6.  Notice — Affidavit^ Liability  of  ozvner, — As  soon  as  sub- contractor  has 

furnished  labor  or  materials,  he  may  give  notice  to  owner,  and  may 
furnish  the  affidavit  at  any  time  within  twenty  days  after  completion 
of  building,  or  termination  of  work.  And  without  regard  to  state  of 
accounts  between  owner  and  general  contractor,  owner,  upon  proper 
notice  and  affidavit,  is  liable,  absolutely,  to  sub-contractor  for  amount 
named  in  affidavit.  Code  1873,  chap.  115,  ?  5,  amended  Acts,  1874-*5, 
p.  437.    S,  V,  R.  R.  Co.  v.  Miller,  821. 

7.  Statute  construed— Two-fold  remedy.— S^c^xon  8  secures  to  sub-con- 

tractor benefit  of  lien  given  general  contractor  by  section  4,  provided 
notice  is  given  by  former  before  lien  is  discharged.  This  remedy  is 
additional  to  that  conferred  by  section  5,  which  gives  to  sub -con- 
tractor, upon  compliance  with  its  requirements,  the  right  to  charge 
owner  personally.  Under  section  8,  regard  is  had  to  state  of  accounts 
between  owner  and  general  contractor;  under  section  5,  none  is  had. 
Idem. 

8.  General  contractor' sfailure—Otvner's  liability. — Fact  of  general  con- 

tractor's failure,  and  owner's  necessity  to  complete  the  work,  does 
not  affect  owner's  liability  for  amount  due  sub- contractor  for  labor  or 
materials.    Idem. 

MILITARY  COMPANIES. 

Members  of  exempt  from  jury  duty — When.    Miller's  case,  33. 

MISREPRESENTATION . 
Insurance —  Title— Incumbrance.     Haden  v.  Farmers  6f  Mechanics  Fire 
-Asso.,  683. 

MISTAKE. 

1.  Correcting  mistakes.    See  Equitable  furisdiction  and  Relief  4, 11,  12. 

2.  See  Practice  in  Chancery,  11, 

3.  Statute  of  limitations— Mistake,  <Sfc. — Discovery. — Cases  of  fraud,  trust 

and  mistake,  are  not  within  the  statute  of  limitations.  At  all  events, 
in  equity,  in  cases  of  mistake,  as  in  cases  of  fraud,  the  statute  does 
not  begin  to  run  until  the  discovery  of  the  mistake.  Massie  v.  Heis- 
keU,  789. 
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MULTIFARIOUSNESS. 
See  Practice  in  Chancery, 

MUNICIPAL  CORPORATIONS. 
See  Corporations,  1,  2,  3,  4,  5,  6. 

MURDER. 

See  Criminal  Jnrisdiction  and  Proceedings ^  6. 

NEGLIGENCE. 

1.  Negligent  injuries — Contributory  negligence — Cotnpensation. — Com- 

pensation cannot  be  recovered  for  injuries  done  by  defendant's  mere 
negligence,  where  plaintiff  by  his  own  ordinary  negligence  contrib- 
uted to  cause  the  injury,  so  that  but  for  such  contribution  the  injur>' 
would  not  have  happened,  except  when  the  direct  cause  of  the  in- 
jury is  the  defendant's  omission  (after  becoming  aware  of  plaintiff's 
negligence)  to  use  proper  care  to  prevent  the  consequences  of  such 
negligence.     Rudd's  adtn'r  v.  N.  <Sf  W,  R.  R.  Co.,  346. 

2.  Idem — Case  at  bar.— Boy  of  twelve,  sent  by  parents  to  mind  cows  in 

field  along  railway,  lay  asleep  on  the  track,  and  was  run  over  by 
freight  train  375  yards  long,  and  killed.  Train  was  running  down 
gfrade  without  steam.  Boy  was  lying,  when  struck,  226  yards  from  a 
public  crossing,  which  was  892  yards  from  a  curve  from  which  boy 
was  visible.  Boy  had  been  repeatedly  found  sitting  and  lying  down 
and  asleep  on  the  track,  and  warned.  When  engineer  saw  boy  on 
track,  he  made,  in  vain,  every  effort  to  stop  train,  by  reversing  en- 
gine, etc.  On  demurrer  to  evidence,  court  below  decided  for  defen- 
dant company.  On  appeal : 
Held: 

Plaintiff's  evidence  is  insufficient  to  warrant  the  verdict.    Idem. 

NEGOTIABLE  INSTRUMENTS. 

1.  Acceptance— Payment. — Payment,  not  acceptance  merely,  entitles  ac- 

ceptor to  sue  the  drawer.     Christian  df  Gunn  v.  Keen,  369. 

2.  Theft — Maker's  liability — Note  payable  to  bearer  has  been  delivered, 

stolen  from  the  owner,  and  come  to  bona  fide  holder  for  value.  Lat- 
ter may  recover  on  it  against  the  maker.  Secus,  where  the  ndle  has 
not  been  delivered,  or  if  delivered,  has  been  returned  to  maker,  and 
stolen  from  him.    Branch  v.  Commissioners  of  Sinking  Fund,  427. 

3.  Coupon  bond— Theft  of— Maker^s  liability — Case  at  bar. — Two  coupon 

bonds  issued  by  the  state  of  Virginia,  payable  to  bearer,  are  re- 
deemed by  the  state,  and  other  bonds  issued  in  their  stead.  Later 
the  bonds  were  stolen  from  the  state  treasury,  came  into  the  hands 
of  B.,  a  bona  fide  holder  for  value  without  notice  of  the  theft,  and  by 
B.  were  presented  to  the  commissioners  of  the  sinking  fund,  to  be 
funded  into  other  bonds  of  the  state.    The  commissioners  refused. 
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NEGOTIABLE  INSTRUMENTS  (canlinued). 

on  the  ground  that  the  l>onds  had  been  stolen  from  the  state  treas- 
ury.    B.  applied  for  a  mandamus. 
Held  : 
Mandamus  denied. 

4.  Discharge.— Fsiyment  of  note  at  bank  is  either  a  sale  or  a  discharge 

thereof.  A  sale,  it  cannot  be  without  the  bank's  consent.  And  where 
the  note  is  paid  by  a  stranger  bound  for  its  payment  at  maturity,  the 
note  is  thereby  actually  discharged,  and  cannot  be  re-issued  by  him 
so  as  to  bind  the  parties  thereto,  or  to  keep  alive  a  trust-deed  exe- 
cuted to  secure  it,  except  with  the  knowledge  and  consent  of  those 
parties.     Citizens  Bank  v.  Lay,  436. 

5.  Queer e. — When  may  suit  be  brought  on  a  dishonored  note?    As  soon 

as  it  is  dishonored,  or  after  business  hours  on  the  day  of  its  dishonor, 
or  on  the  next  day  after  its  dishonor  ?  Idem. 
f).  Discharge — Estoppel— Case  at  bar. — C.  purchased  a  lot  and  owed 
thereon  |2440,  evidenced  by  his  note  secured  by  trust-deed  on  the  lot. 
P.  bought  the  lot  of  C,  and,  as  part  of  the  price,  agreed  to  pay  the 
note  when  due.  When  due,  P.  paid  the  note  and  took  it  up.  It  was 
not  marked  "paid,'*  as  P.  told  the  note  clerk  he  wanted  to  deposit  it 
elsewhere  as  collateral.  He  did  so  deposit  it  with  the  Citizens  Bank. 
Afterwards  P.  sold  and  conveyed  the  lot  to  L.  The  trust-deed  had 
not  been  released,  but  P.  told  L.  the  note  had  been  paid.  Later,  the 
bank  had  the  lot  advertised  for  sale  to  pay  the  note,  and  L.  obtained 
an  injunction. 
Held: 

1.  The  transaction  between  P.  and  the  bank  at  which  the  note  was 

payable,  discharged  the  note  of  C. 

2.  L.  was  entitled  to  rely  on  the  statement  of  P.  that  the  note  had 

been  paid,  and  was  not  estopped  from  denying  its  existence  as  a 
valid  security,  though  P.  might  have  been  so  estopped. 
X  L.  was  a  purchaser  for  value  without  notice,  and  it  was  proper  to 
perpetuate  the  injunction  in  his  favor.     Idem. 

NEGRO. 

1 .  Criminal  proceedings  —  Negro  —  Colored  Person  —  Definition.  —  The 

term  "  negro  "  is  identical  in  signification  with  the  term  "  colored  per- 
son," as  defined  by  section  2,  chapter  103,  Code  1873;  that  is.  "a  per- 
son with  one-fourth,  or  more,  of  negro  blood."  Patterson's  case,  28 
Gratt.  940.    Jones'  case,  538. 

2.  Idem — Felonious  marriage — Indictment— Onus  probandi. — In  order  to 

sustain  an  indictment  under  section  8,  chapter  7,  Acts  1877-78,  mak- 
ing the  intermarriage  of  a  negro  with  a  white  person,  a  felony,  it  is 
necessary  first  to  establish  that  the  accused  is  a  person  with  one- 
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NEGRO  {conHnued). 

fourth,  or  more,  of  negro  blood,  id  est,  a  negro  ;  and  the  burden  of 
proving  this  lies  on  the  commonwealth.     Idem. 
8.  Marriage  of  colored  persons — Legitimacy  of  children— Bastardy— Bas^ 
tards  in  Virginia.    Smith  v.  Perry,  5(>3. 

NEW  TRIAL. 

1.  Subsequent  promise— Conflict  of  evidence. — Where  by  letter  assignee 

notifies  debtor  of  assignment,  and  latter  answers  that  assignor  was 
heavily  indebted  to  him  and  that  he  ought  to  have  credit  therefor, 
and  it  does  not  appear  that  assignee  was  induced  to  alter  his  position 
by  the  answer,  and  the  testimony  is  conflicting,  and  the  jury  finds  for 
the  debtor,  the  verdict  will  not  be  disturbed.  Stebbins  6f  Lawson  v. 
Bruce,  389. 

2.  Pleadings— Demurrer— feofails.—]Mdgn\ev)X  will  not  be  reversed  for 

defect,  imperfection,  or  omission  in  the  pleadings,  unless  in  court 
below  there  was  a  demurrer.  Code  1873,  ch.  177,  $  3.  But  a  failure 
to  state  any  cause  of  action  at  all,  is  not  cured  by  the  statute.  Roa- 
noke Land  and  Improvement  Co.  v.  Karn  (Sf  Hickson,  589. 

3.  Appellate  r^«r/.— Refusal  of  court  below  to  award  new  trial  will  not 

be  reviewed  unless  all  the  evidence  in  some  proper  mode  is  certified 
to  the  appellate  court.    5.  V.  R.  R.  Co.  v.  Miller,  821. 

NUDUM  PACTUM.    {See  Contracts,  8.) 

OBLIGATIONS. 

Joint-obligation — Suit  v.  several— Defence  by  one.    Ashby  v.  Bell,  811. 

OFFICERS. 

1.  Judicial  officers — Liability, — When  acting  within   their  jurisdiction, 

judicial  officers  are  exempt  in  civil  actions  from  liability  for  their  offi- 
cial acts,  although  such  acts  are  alleged  to  have  been  done  mali- 
ciously and  corruptly.    Johnston  v.  Moorman,  131. 

2.  Idem — Idem— Jury.— \vi  civil  actions  against  such  officers,  acting  within 

their  jurisdiction,  it  is  not  for  the  jury  to  decide  upon  the  question  of 
the  reasonableness  of  the  grounds  of  the  arrest.     Idem. 

3.  Idem— Idem — Case  atbar.—].,  mayor  of  D.,  whilst  acting  in  his  judi- 

cial capacity,  caused  the  arrest  of  M.,  who  sued  J.  for  damages  for 
false  imprisonment. 
Held: 

J.  was  not  liable  to  M.  in  damages  for  such  arrest  and  imprisonment 
Idem. 

4.  Constitutional  officers — Attorney- General— CompenscUion. — By  section 

8,  article  6,  state  constitution,  the  election  and  commissioning  of  an 
attorney-general  is  provided  for,  and  it  is  directed  that  he  shall  per- 
form such  duties  and  receive  such  compensation  as  the  law  may 
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OFFICERS  {continued). 

prescribe.  It  is  not  within  the  power  of  the  legislature  itself  to  with- 
hold from  him  the  salary  which  is  prescribed  by  law,  nor  to  delegate 
such  power  to  the  auditor.   Attorney- General  v.  Marye,  Auditor,  485. 

0.  Idem — Idem — Idem — Offset. — The  salary  of  the  attorney-general  is  of 

constitutional  grant,  and  of  public  official  right,  and  the  doctrine  of 
offset  cannot  be  applied  to  it.  It  is  not  liable  to  attachment,  to  gar- 
nishment, nor  to  assignment  in  bankruptcy,  and  upon  principles  of 
public  policy,  it  has  absolute  immunity  from  detention  for  debt  or 
counter  claims.     Idem. 

6.  Idem —  Withholding  salaries  — The  act  of  assembly  passed  November 

24th,  1884,  Acts  (extra  session)  1884,  page  90,  requiring  the  auditor  to 
withhold  the  salary  of  any  officer  who  is  indebted  to  the  state  for  mo- 
ney collected  by  him,  or  improperly  drawn  by  him  during  his  term  of 
office,  until  the  default  is  made  good,  is  unconstitutional  and  void, 
so  far  as  it  affects  constitutional  officers.    Idem. 

7.  Idem — Idem — Remedy. — The  officer's  remedy  for  the  withholdmg  of 

the  salary  attached  to  his  office,  is  by  mandamus.     Idem, 

PARTITION. 

1.  Realty — Sale  for  partition — Proceeds. — Where  court  of  equity  causes 

land  to  be  sold  for  partition,  it  leaves  it  to  the  party  entitled  to  the 
proceeds,  to  designate  whether  he  will  hold  them  as  personalty,  or  as 
realty.  And  when,  for  any  reason,  that  party  is  incapable  of  making 
such  designation,  the  court  will  hold  them  subject  to  all  the  incidents 
of  realty.     Turner  v.  Daw  son  ^  841. 

2.  Idem-;- Case  at  bar. — D.'s  land  was  sold  for  partition,  in  suit  for  that 

purpose.  One-third  of  proceeds  was  set  apart  for  widow.  D.'s  daugh- 
ter, A.,  was  of  age,  unmarried,  and  a  party  to  the  suit,  and  afterwards 
married  T.,  and,  without  having  had  issue,  died  in  widow's  lifetime. 
After  widow's  death,  T.  sued  to  recover  share  of  A.,  his  deceased 
wife,  in  the  third — claiming  it  had  been  converted  into  personalty. 
There  was  no  evidence  that  A.,  whilst  sui  juriSy  ever  elected,  or  that 
any  election  for  her  in  her  lifetime,  whilst  she  was  non  sui  juris,  had 
been  made,  that  said  third  should  be  personalty. 
Held: 

1.  Said  third  of  proceeds  of  sale  in  D.'s  land  is  realty. 

2.  A.*s  share  passes  to  her  next  of  kin. 

3.  Her  widower  has  no  interest  in  it.    Idan. 

PARTNERSHIP. 
1.  Partnership  property.— Property  bought  for  and  appropriated  to  the 
purposes,  and  paid  for  with  the  funds  of  the  partnership,  is  the  prop- 
erty of  the  firm,  though  the  legal  title  be  held  in  the  name  of  one  of 
its  members.    Hardy  v.  Norfolk  Manufacturing  Co.,  404. 
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PARTNERSHIP  {,conHnued), 

2.  LiabiliHe^ — Discharge,— A%  one  member  of  a  partnership  may  create 

a  liability  on  the  lirm,  so  one  member  may  discharf^e  the  liability  of 
the  firm.     Idefn, 

PAYMENT. 

1.  ApplicaHon, — Where  payments  have  been  made  on  the  usurious  con- 
tract, which  are  merely  credited  on  the  bond,  and  not  applied  spe- 
cially, borrower  is  entitled  to  have  such  payments  deducted  from  the 
principal  sum  loaned  or  forborne.     Turner  v.  Turner^  379. 

L*.  ApplicaHon  of  payments— RuU— Exception,— 1o  the  rule  that  the 
creditor  may  apply  payments  when  the  debtor  does  not,  there  is  the 
well  recognized  exception  that  he  cannot  apply  them  to  what  is  no 
legal  or  equitable  demand  against  the  payer.    Idem. 

3.  j^tt^^r^.— Whether  or  not  the  creditor  can  apply  payments  to  usurious 

interest  where  debtor  has  made  no  application.    Idem. 

4.  Mistake — Presumption  of  payment. — Claim  for  purchase  money  for  ex- 

cess of  land  conveyed  under  mutual  mistake  of  fact,  is  unaffected  by 
any  lapse  of  time  short  of  the  period  sufficient  to  raise  the  presump- 
tion of  payment.  And  the  existence  of  deeds  conveying  title  and 
reserving  no  lien,  cannot  reduce  the  period  of  limitation  to  five  years, 
because  the  averment  and  proof  of  the  mistake,  required  the  abroga- 
tion of  the  deed,  at  least  quoad  the  purchase  money  for  the  excess 
over  what  was  sold  and  paid  for.    Massie  v.  Heiskell^  789. 

PERSONAL  REPRESENTATIVES.     (See  Fiduciaries.) 

PLEADINGS. 

See  Practice  at  Common  Law^  8. 

Amendment  of  pleadings— Pi ea  of  another  suit  pendini^.    See  Practice 
in  chancery.  \ ,  3. 

PRACTICE  AT  COMMON  LAW. 

1 .  Willful  torts. — The  proper  remedy  for  a  mere  willful  tort  is  by  action 
at  law.     Salamone  v.  Keiley,  86. 

1.  Easements  for  support— Remedy. — Every  person  is  entitled,  ^.r  ylwr^ 
nattira,  to  support  for  his  land  from  the  adjacent  or  subjacent  soil. 
Ancl  when  deprived  thereof  through  the  wilfulness,  negligence,  or 
want  of  care  and  skill  of  another,  he  is  entitled  lo  compensation  in 
damages ;  and  usually  his  remedy  is  by  action  at  law.    Idem. 

:».  Improvement  of  property —Implied  contract— Breach  —  Remedy. — 
Where  one  imdertakes  to  improve  his  own  land,  he  impliedly  con- 
tracts to  use  due  care  and  skill,  and  to  answer  to  the  adjacent  land- 
owner for  the  consequences  of  his  want  of  such  skill  and  care.  Where 
there  is  a  breach  of  this  implied  contract,  the  party  injured  may  waive 
the  tort  and  maintain  an  action  as  for  a  breach  of  assumpsit.    Idem. 
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4.  BUI  of  particulars, — In  action  for  damages,  defendant's  motion  that 

plaintiff  be  required  to  file  bill  of  particulars,  is  then  denied,  but  at 
next  term  it  is  allowed,  and  plaintiff  files  the  bill,  and  trial  proceeds, 
without  defendant's  asking  for  time  to  consider  of  his  defence,  he  can- 
not raise  the  objection  in  the  appellate  court.  Central  Lunatic  Asy- 
lum V.  Flanagan,  110. 

5.  Instructions, — It  was  not  error  in  the  court  to  instruct  the  jury  in  such 

action  that,  after  the  board's  accepting  the  plaintiff's  bond  and  fur- 
nishing him  with  a  written  contract,  and  after  his  executing  it  and  de- 
livering it  to  the  president  of  the  board,  the  president's  failure  to  ex- 
ecute it  could  not  deprive  the  plaintiff  of  any  right  under  the  con- 
tract; and  that  if  thereafter,  without  any  fault  on  plaintiff's  part,  the 
defendant  board  prohibited  or  prevented  him  from  fulfilling  the  con- 
tract, they  should  find  for  the  plaintiff  for  the  labor  done,  the  money 
expended,  the  materials  furnished,  and  the  profits  he  would  have  re- 
alized in  the  performance  of  the  contract,  had  he  been  permitted  to 
fulfill  it.    Idem, 

6.  Idem, — When  instructions  given  cover  the  entire  case  and  properly 

submit  it  to  the  jury,  it  is  not  error  to  refuse  to  give  others.  It  is 
safest,  however,  for  the  court  to  give  instructions  asked  for  when  they 
correctly  propound  the  law  and  are  relevant  to  any  evidence  in  the 
case.    Idem. 

7.  Coupons^  Tax-payers'  remedy-- Assumpsit. — Assumpsit  against  col- 

lecting officer  is  the  proper  remedy  of  a  tax-payer  to  recover  money 
paid  by  him  for  taxes,  after  collector's  refusal  to  accept  coupons  ten- 
dered in  payment  thereof,  under  act  approved  January  26th,  1882. 
Acts  1881-'82,  page  37.    Brown,  Davis  &  Co.  v.  Greenhow,  118. 

8.  Pleading—Special  counts — Common  counts, — In  the  declaration  to  spe- 

aal  counts  alleging  the  tender  of  tax -receivable  coupons  to  pay  the 
tax,  and  the  defendant's  refusal  to  accept  the  coupons,  and  the  lat- 
ter's  proceeding  to  collect  the  tax  in  money,  when  payment  thereof 
was  made  under  protest,  the  common  cotmts  for  money  had  and  re- 
ceived, &c.,  may  be  added.    Idem, 

9.  Judgment  against  State. — ^The  action  under  this  statute  is  in  form 

against  the  collector;  but  being  to  recover  a  demand  growmg  out 
of  his  acts  done  coMe  officii,  is  substantially  against  the  common- 
wealth, and  the  judgment  is  likewise.    Idem, 

10.  Instructions,— \n  instruction  is  not  considered  as  abstract  where  the 

pleadings  show  that  it  might  apply  to  the  case.  Johnston  v.  Moor- 
man, 131. 

11.  Torts— Evidence — Damages, — In  mitigation  of  damages,  in  an  action 

for  false  imprisonment,  it  is  allowable  on  cross-examination  to  prove 
Vol.  lxxx — 117 
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that  the  plaintiff  had  boasted  that  he  had  gained  a  great  reputation 
from  his  arrest  and  imprisonment.    Idem, 

12.  Judicial  officers — Liability, — When  acting  within   their  jurisdiction, 

judicial  officers  are  exempt  in  civil  actions  from  liability  for  their  offi- 
cial acts,  although  such  acts  are  alleged  to  have  been  done  mali- 
ciously and  corruptly.     Idem. 

13.  Idem— Idem— Jury, —Xxi  civil  actions  against  such  officers,  acting  within 

their  jurisdiction,  it  is  not  for  the  jury  to  decide  upon  the  question  of 
the  reasonableness  of  the  grounds  of  the  arrest.     Idem, 

14.  Idem-- Idem — Case  atbar.^,^  mayor  of  D.,  whilst  acting  in  his  judi- 

cial capacity,  caused  the  arrest  of  M.,  who  sued  j.  for  damages  for 
false  imprisonment. 
Held: 

J.  was  not  liable  to  M.  in  damages  for  such  arrest  and  imprisonment 
Idem, 

15.  Demurrer  to  evidence,— W,  is  well  settled  that  by  demurrer  to  the  evi- 

dence, the  demurrant  admits  the  truth  of  all  demurree's  evidence, 
and  all  proper  and  reasonable  inferences  therefrom,  and  waives  all 
his  own  evidence  which  is  in  conflict  with,  or  tends  to  make  a  case 
different  from  the  case  of  demurree's  evidence.  Rudd^s  adm'r  v.  A^. 
(Sf  W.  R.  R,  Co.,  646. 

16.  Appellate  court— Record— Certijicate. — Nothing,  not  made  part  of  the 

record  by  bill  of  exceptions,  or  by  order  of  the  court,  can  be  re- 
garded as  such  by  the  appellate  court.  The  clerk  can  add  nothing 
to  the  record,  and  his  certificate  that  a  deposition  or  other  pa|>er 
copied  by  him,  was  the  evidence  whereon  the  judgment  was  founded, 
is  no  part  of  the  record.  Roanoke  Land  and  Improvement  Co.  v. 
Karn  iSf  Hickson,  589. 

17.  Idem— Pleadings^ Demurrer— Jeofails. — judgment  will   not    be  re- 

versed for  defect,  imperfection,  or  omission  in  the  pleadings,  unless 
in  court  below  there  was  a  demurrer.  Code  1873,  ch.  177,  \  3.  But 
a  failure  to  state  any  cause  of  action  at  all,  is  not  cured  by  the  stat- 
ute.   Ide^n. 

18.  Province  of  jury. — It  is  fundamental  that,  where  the  evidence  is  parol, 

any  opinion  given  by  the  court  as  to  the  weight,  effect  or  sufficiency 
of  the  evidence  submitted  to  the  jury,  or  any  assumption  of  a  feet  as 
proved,  is  an  invasion  of  the  province  of  the  jury,  and  is  reversible 
error.     Cornell  v.  Rhudy,  710. 

PRACTICE  IN  CHANCERY. 

.  1.  Plea  of  another  suit  pending.— V^\i^x^  in  suit  in  equity  plea  is  presented 
of  another  suit  in  equity  pending  in  same  court,  between  same  par- 
ties, concerning  the  same  subject,  it  is  not  error  to  reject  the  plea. 
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consolidate  the  causes,  and  proceed  in  them  as  in  one  cause.  Mosby 
V.  Withers,  82. 

2.  Judicial  sale — Re-sale, — ^At  judicial  sale  title  is  retained,  bonds  with 

personal  security  are  taken,  and,  as  additional  security,  collaterals  are 
assigned  by  purchaser  to  commissinner.  It  is  not  error,  in  such  case» 
for  the  court,  without  first  exhausting  the  bonds  and  collaterals,  to 
decree  a  re-sale  of  the  land  unless  within  a  prescribed  period  the  pur- 
chase money  in  arrears  shall  be  paid  ;  especially  where  the  commis- 
missioner  has  reported  that  the  collaterals  cannot  be  made  available 
without  a  chancery  suit.     Idem. 

3.  Amendment  of  pleadings. — Where,  from  a  plea,  which  is  unsustained 

by  evidence,  or  rejected  as  making  no  lawful  defence,  it  nevertheless 
appears  that  certain  necessary  parties  have  been  omitted,  it  is  right 
to  allow  the  bill  to  be  amended  by  inserting  the  omitted  parties. 
Idem. 

4.  Bills  without  equity  aided.— Where  a  bill  fails  to  state  a  case  proper  for 

relief  in  equity,  the  court  will  dismiss  it  at  the  hearing,  though  no  ob- 
jection has  been  made  in  the  pleadings.  But  a  defective  bill  may  be 
aided  by  the  answer  and  the  evidence.    Salamone  v.  Keiley,  86. 

5.  MulHfanousness.—^\\\  in  equity  against  a  number  of  distinct  alienees 

of  separate  parcels  of  land,  to  set  aside  the  several  alienations  as 
fraudulent  and  void,  is  not  multifarious,  though  there  be  no  charge 
of  confederacy.  The  several  defendants  have  one  common  interest 
centering  in  the  point  in  issue,  which  is  the  allied  fraud  in  the  dis- 
position of  the  debtor's  property.     Batchelder  v.  White,  103. 

6.  Foreign  attachment— Bill  demurrable—  When. — Neither  under  section 

2,  chapter  175,  nor  under  section  11,  chapter  148,  Code  1873,  can  '*a 
suit,  in  the  nature  of  a  foreign  attachment,'*  be  maintained  unless  the 
claim  asserted  be  actually  due.  Unless  the  bill  avers  that  a  debt  is 
due  the  plaintiff  from  one  who  is  non-resident  of  this  State,  and  who 
has  estate  and  effects  in  this  State,  it  is  demurrable.     Idem. 

7.  Premature  hearing  on  merits. — Where,  in  suit  to  remove  encumbrance 

of  a  satisfied  trust-deed,  on  demurrer,  the  bill  is  held  to  present  a 
case  meet  for  equity,  and  exhibits  are  filed  tending  to  support  such 
case,  and  the  answer  denies  the  identity  of  the  property  claimed  by 
plaintiff  with  the  property  which  had  been  conveyed  to  him,  it  is  er- 
ror for  the  court  to  determine  the  question  of  identity  on  the  plead- 
ings and  exhibits  without  giving  the  parties  full  opportunity  to  take 
all  desired  testimony.  Though  the  bill  and  exhibits  may  not,  yet  wit- 
nesses might  establish  the  identity.    Bates  v.  Brown,  126. 

8.  Decrees — Who  bound  by. — One  not  a  party  to  the  suit  is  not  bound  by 

any  proceedings  or  decrees  therein.    Strother  v.  MUchell,  149. 

9.  Rehearing—Case  at  bar.—T.  held  J.*s  bond  dated  I860,  whereon  M. 
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and  S.  were  sureties.  In  1866«  after  death  of  the  sureties,  judgment 
was  had  on  the  bond  against  j.  Under  M.'s  will  J.  is  a  legatee,  and 
assigns  to  T.  his  l^^acy  to  pay  the  bond.  In  1879,  X..  another  l^;a- 
tee  of  M.,  sues  ibr  a  settlement  of  the  estate,  and  T.  is  made  a  party, 
and  receives  payment  of  the  bond  out  of  J.'s  interest  in  the  estate. 
In  1882,  the  master  files  a  supplemental  report,  founded  on  a  letter  of 
J.*s  dated  1880,  and  showing  that  J.  had  received  from  M.,  his 
mother,  before  she  made  her  will,  an  advancement,  which  satisfied 
his  legacy.  In  1882,  a  decree  was  entered  confirming  this  report  In 
1883,  M.*s  executor  sues  administrator  of  S.  claiming  that  the  estate 
of  the  latter  should  refund  half  of  the  sum  paid  by  M.*s  estate  to 
satisfy  the  bond,  and  based  the  claim  on  the  said  report  so  con- 
firmed. In  the  suit  of  X,  v.  M's  executor,  in  1884,  the  administrator 
of  S.  asked  leave  to  file  petition  to  rehear  and  annul  decree  con- 
firming said  report. 

Held: 

1 .  Decree  of  1882,  confirming  supplemental  report,  was  not  binding 

on  S.'s  estate,  it  being  rendered  in  a  suit  wherein  said  estate 
was  unrepresented. 

2.  Letter  containing  admissions  of  assignor  after  the  assignment, 

was  not  evidence,  and  no  basis  for  the  report. 

3.  Leave  should  have  been  given  to  file  the  petition.    Sir  other  v. 

Xaupi,  159. 

10.  Reports, — Master  in  his  report  must  not  go  beyond  the  matters  refer- 
red to  him,  and  his  report  is  a  nullity  so  far  as  it  relates  to  matters 
not  referred  to  him.  Therefore,  when  master  gratuitously  reports 
that  certain  bonds  bear  interest  only  from  maturity,  and  there  is  no 
confirmation  of  so  much  of  the  report  as  relates  to  such  gratuitous 
matter,  the  parties  are  not  prejudiced  thereby.    Ware  v.  StarJUy,  191. 

11.  EnforcinfT  trust-deeds — Correcting  tmstaJke. — Debtor  having  sold  the 
land  as  above  stated,  the  master  having  reported  as  aforesaid,  and 
the  receiver  having  collected  the  bonds  with  no  interest  until  after 
their  maturity,  it  was  competent  for  that  debtor  to  bring  his  bill  to 
enforce  the  trust-deed,  or  to  reform  any  mistake  in  any  part  of  the 
said  writings,  in  order  to  collect  the  unpaid  interest.    Idem. 

12.  Answer, — Where  bill  sets  forth  a  contract  and  the  plaintiff's  construc- 
tion thereof,  and  the  answer  admits  the  contract  and  claims  under  it, 
but  denies  the  correctness  of  the  plaintiflf's  construction,  this  is  not 
such  a  denial  as  per  se,  entitles  the  respondent  to  a  dissolution  of  the 
pending  injunction.    Hughes  v.  Tinstey  6f  Bro,,  259. 

13.  Answers. — The  testimony  of  one  witness,  with  corroborative  circum- 
stances, or  circumstances  alone,  or  documentary  evidence  alone,  may 
overcome  an  answer  that  is  responsive  to  the  averments  of  the  bill. 
Moore  v.  Uliman,  307. 
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14.  Injunction — Dissolution,— V^htr^  the  answer  denies  all  the  grounds  of 

equity  set  up  in  the  bill,  and  those  grounds  are  unsustained  by  proof, 
the  injunction  must  necessarily  be  dissolved.    Moore  v.  Steelman,  331. 

15.  Injunctions. — When  on  bill  and  answer  denying  all  equity  in  the  bill, 

there  is  a  motion  to  dissolve  an  injunction,  it  is  customary  to  dissolve  ; 
but  for  good  cause  the  motion  may  be  overruled,  and  the  injunction 
continued  till  the  hearing  without  any  adjudication  of  thci  principles 
of  the  cause.    Kahn  v.  Kemgood,  342. 

16.  Denmrrer.  —  It  is  settled  in  this  state  that  a  demurrer  in  the  form 

prescribed  by  the  statute,  and  assigning  no  grounds,  inserted  in  the 
answer  is  sufficient.  And  when  the  court  has  adjudicated  the  princi- 
ples of  the  cause  in  favor  of  the  plaintiff,  the  presumption  is  that  it 
overruled  the  demurrer,  though  the  record  does  not  show  what  was 
done  with  it.     Matthtws  v.  Jenkins,  463. 

17.  Assignors  parties. — Where  one  files  petition  in  pending  cause  to  as- 

sert claim  as  assignee  to  debt  reported  therein,  the  assignor  must  be 
made  party  to  petition  and  summoned  to  answer.  Daily's  ex' or  v. 
Warren,  512. 

18.  Review  and  reversal— Witness. —  Decree  directing   payment  of  such 

debt  to  such  petitioning  assignee,  will  be  reversed  on  petition  of  the 
assignor,  who  has  not  been  made  party  and  summoned  to  answer. 
And  on  hearing  of  such  petition  to  re-hear,  the  assignor  and  a  rival 
assignee  are  competent  witnesses  to  prove  the  assignment  to  the  lat- 
ter and  the  consideration  thereof.    Idem. 

19.  Guardian  and  sureties. — In  suit  against  guardian  and  his  sureties  by 

ward,  a  joint  decree  may  at  once  be  rendered  against  them  on  their 
official  bond,  without  exhausting  the  guardian  before  going  on  his 
sureties.     Barnes  v.  Trafton,  524. 

20.  Report  of  commissioner.— The  principle  is  well  established,  that  when 

a  question  of  fact  is  referred  to  a  commissioner,  depending  upon  the 
testimony  of  witnesses  conflicting  in  their  statements  and  differing 
in  their  recollection,  the  court  must,  of  necessity,  adopt  his  report, 
unless  in  a  case  of  palpable  error  or  mistake.  Stuart  df  Palmer  v. 
Hendrick,  601. 

21.  Bills — Multifariousness. — A  bill  brought  to  obtain  a  construction  of  a 

will  and  the  recovery  of  property  held  by  several  persons  by  titles 
derived  under  the  same  will,  is  not  multifarious.  Withers'  adm'r  v. 
SimSy  651. 

22.  Jurisdiction— Remedy  at  law.  -  Bill  in  equity  will  not  lie  merely  to  save 

necessity  of  several  actions  of  ejectment.  But  where  the  title  of  all 
the  parties  to  the  property  in  controversy  depends  upon  the  construc- 
tion to  be  given  to  the  will,  a  bill  will  be  entertained  to  construe  the 
will  and  settle  the  title  of  several  parties  to  the  property  at  the  same 
time.     Idem. 
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23.  J^fs  judicata— Barol  evidence.— Where  judgment  or  decree  is  relied 

on  as  estoppel,  and  pleadings  and  proceedings  in  former  suit  leave 
it  doubtful  what  was  the  issue,  or  state  of  facts  whereon  the  judgment 
or  decree  was  rendered,  parol  evidence  is  admissible  in  subsequent 
suit  to  show  what  was  actually  in  issue  and  determined  by  former 
suit.     Idem. 

24.  Res  judicata — Estoppel. — All  matters  presented  and  received,  or  pre- 

sentable to  sustain  the  particular  demand  litigated  in  prior  suit,  and 
all  matters  presented  or  presentable  under  the  issue  to  defeat  such 
demand,  are  concluded  by  the  judgment  or  decree  in  the  former  suit. 
Idem, 

25.  Injunctions^ Dissolution— Continuance. — It  rests  in  the  sound  discre- 

tion of  the  court  to  dissolve  an  interlocutory  injunction  upon  the  com- 
ing in  of  the  answer  denying  the  equities  of  the  bill,  or  to  continue  it 
to  a  final  hearing  on  the  merits,  especially  where  fraud  is  the  grava- 
men of  the  bill,  or  where  dissolution  would  result  in  greater  injury 
than  continuance  till  hearing.  Jenkins  &  Cutchin  v.  Waller  6f  Jor^ 
dan.  668. 

26.  Joint  obligations — Suit  v.  several^ Defence  by  one. — Where  suit  is  on 

joint  obligation,  the  bill  is  taken  for  confessed,  and  one  of  several  de- 
fendants appears  and  disprove  plaintiff's  case,  unless  it  be  on  some 
matter  of  defence  which  is  purely  personal  to  himself,  plaintiff  is  not 
entitled  to  a  decree  against  the  others,  but  the  bill  must  be  dismissed. 
Ashby  V.  BelPs  adm'r,  811. 

27.  Appellate  court— Commissioner's  reports. — It  is   well  settled  by  re- 

peated decisions  of  this  court,  that  commissioners*  reports,  not  ex- 
cepted to,  cannot  be  impeached  before  an  appellate  court  in  relation 
to  matters  which  may  be  affected  by  extraneous  testimony.    Idem. 

28.  Parties — Rule. — All  persons  beneficially  interested  in  object  of  suit 

must  in  general  be  made  parties,  so  that  all  questions  arising  may  be 
fully  and  finally  settled.     Yost  v.  Porter,  855. 

29.  Sale  for  purchase  money — 7>nfw.— Sale  for  purchase  money  will  not 

be  decreed  where  the  property  remains  encumbered  for  purchase 
money  due  from  plaintiff,  without  providing  for  discharge  of  such  en- 
cumbrance. Terms  of  sale  are  within  court's  discretion,  and  no  com- 
plaint against  them  will  be  heard  without  evidence  that  the  price 
would  have  been  better  had  the  terms  been  more  liberal.     Idetn. 

30.  upset-bid, — Where  after  sale,  fairly  made  for  adequate  price,  has  been 

confirmed,  an  upset-bid  is  offered,  and  the  sale  is  set  aside  upon  con- 
dition that  said  bid  be  made  good  by  a  certain  time,  when  the  re-sale 
should  take  place  upon  terms  which  would  not  extend  the  deferred 
payments  beyond  the  time  at  which  the  bonds  taken  at  the  previous 
sale  were  to  become  due,  and  no  complaint  of  said  terms  was  made 
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below,  and  no  proof  offered  that  upset-bidder  could  have  complied 
with  his  bid  had  the  terms  been  more  liberal,  there  is  no  ground  on 
this  account  for  complaint  in  the  appellate  court.    Idem. 

31.  Interlocutory  decrees— Costs.— tio  complaint  can  be  made  even  by  the 

party  substantially  prevailing,  against  non-allowance  of  costs  upon 
an  interlocutory  decree,  as  upon  final  decree  the  question  of  costs 
can  be  properly  adjusted.     Idem. 

32.  Suspension  of  decree— Judge' s  delay. — Where,  in  such  case  of  upset- 

bid  and  conditional  setting  aside  of  sale  and  suspension  of  decree  of 
sale  to  a  certain  period  in  order  to  give  upset-bidder  opportunity  to 
comply  with  the  conditions  of  re-sale,  he  applies  to  the  judge  in  va- 
cation for  an  extension  of  such  suspension  in  order  to  give  time  to 
apply  for  appeal  and  supersedeas^  and  the  judge  delays  acting  on  such 
application  till  after  the  period  within  which  compliance  was  permis- 
sible, such  action  of  the  judge  could  not  be  corrected  by  the  appel- 
late court.    Idem. 

33.  Lunatic  defendant. — Pending  a  suit  against  a  lunatic  represented  by 

his  committee,  the  lunatic  dies,  the  committee  ipso  facto  becomes 
functus  officio  and  the  suit  abates,  and  must  be  revived  and  proceed 
in  the  name  of  the  lunatic's  personal  representative  and  heirs ;  and 
all  proceedings  had  after  lunatic's  death  and  before  such  revival,  are 
void.    Paxton  v.  Stuart,  873. 

PRINCIPAL  AND  SURETY. 

1.  Co-sureties—  Contribution.  —  Where    principal    is    insolvent,    surety, 

against  whom  judgment  has  been  rendered,  may  have  judgment 
against  his  co-surety  for  his  share  of  the  debt.  But  unless  such 
judgment  has  been  rendered,  such  surety  cannot  have  judgment 
against  his  co-surety.  Code  1873,  chapter  144,  section  8.  Strother 
V.  MUcheU,  149. 

2.  Change  of  contract. — Surety  is  discharged  by  any  change  of  contract, 

however  immaterial,  if  made  without  surety's  consent.  Christian  (Sf 
Gunn  V.  Keen,  369. 

3.  Married  women — //usdand— Surety.— Whtre  the  wife  charges  her  prop- 

erty to  secure  a  debt  of  her  husband,  she  becomes  the  surety  of  her 
husband,  and  is  entitled  to  all  the  rights  of  a  surety.    Idem. 

4.  A  credit  on  the  account  of  the  principal  debtor  should  discharge  pro 

tanto  the  lien  on  the  surety's  estate.    Idem. 

6.  Administrators — Sureties — Devastavit^Statute  of  limitations— Case  at 
bar.    Ashby  v.  BeU*s  adm'r,  811. 

6.  Release— Counsel  fees— Case  at  bar. — B.  &  Co.  held  judgments  against 
M.,  binding  on  land  of  his  surety,  W.,  aliened  to  G.  In  suit  of  Bank 
V.  M.,  funds  were  recovered  to  pay  M.'s  debts.  A  decree  was  entered 
requiring  those  participating  in  said  funds  to  pay  25  per  cent,  of  their 
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PRINCIPAL  AND  SURETY  {conHnMd), 

claims  for  fees  allowed  plaintiff's  counsel.  B.  &  Co.  participated, 
received  the  amounts  of  their  judgment,  less  said  25  per  cent,  and 
receipted  in'Adl.  Later,  B.  &  Co.  claimed  that  their  judgments  were 
subsisting  liens  on  W.'s  land  aliened  to  G.,  who  was  no  party  to  the 
suit,  to  the  extent  of  said  26  per  cent.;  and  court  below  directed  re- 
ceiver to  collect  said  25  per  cent,  of  G.    On  appeal : 

Held: 

1.  Release  of  the  principal  M.  was  the  release  of  his  surety  W. ;  and 

the  judgment  liens  were  discharged  in  ioto. 

2.  Creditors  have  no  legal  right  to  be  re-imbursed  by  their  debtors 

for  counsel  fees  contracted  by  them. 

3.  G.  being  no  party  to  the  suit,  the  decree  was  a  nullity  quoad  him. 

Gumee  v.  Bausemer  6f  Co.^  867. 

PUBLIC  FREE  SCHOOLS. 
ConstUuium — Public  free  school  system, — Hall's  Free  School,  incorpo- 
rated by  act  of  assembly  passed  February  6th,  1846,  is  no  part  of  the 
uniform  system  of  public  free  schools  contemplated  by  the  constitu- 
tion ;  and,  therefore,  the  act  of  assembly  approved  December  1st, 
1884,  (Acts  Extra  Session,  1884,  page  173)  providing  that  the  superin- 
tendent of  public  schools  in  the  county  of  Hanover  should  pay  over 
in  each  and  every  year,  commencing  with  1884,  out  of  the  school 
quota  for  Beaver  Dam  district,  in  the  said  county,  to  the  trustees  of 
Hairs  Free  School,  a  sum  equal  to  the  salary  paid  to  any  teacher  of 
a  school  in  said  district  having  a  like  attendance  of  scholars,  to  be 
by  them  applied  to  the  support  of  said  Hall's  Free  School,  is  uncon- 
stitutional and  void.    Hall's  free  School  Trustees  v.  Home,  470. 

PUBLIC  ROADS. 
Easements —  Way,    Linkenhoker  v.  Graybilly  835. 

PURCHASER. 

1.  Judicial  sales — Put  chase  money  paid  into  court  and  lost. — Where  pur- 

chaser at  judicial  sale  buys  in  all  the  liens  save  one,  and  is  allowed 
credit  therefor,  and  then  to  prevent  re-sale,  pays  into  bank,  with  ap» 
proval  of  the  court,  the  amount  of  the  said  lien,  which  the  court  re- 
cognizes as  appropriated  to  the  owners  of  the  said  lien,  and  which  is 
later  lost  by  the  bank's  failure,  the  loss  will  fall  wholly  on  the  owners 
of  the  said  lien.  Had  there  remained  more  than  one  unsatisfied  lien, 
the  loss  would  then  have  fallen  on  the  general  fund,  and  been  borne 
by  the  lienors  in  the  inverse  order  of  the  priority  of  their  liens.  GW 
V.  Barbour,  11. 

2.  Fraudulent  conveyances— Innocent  purchaser, — It  is  not  enough  that 

the  purpose  of  the  grantor  be  fraudulent.     Knowledge  of  such  pur- 
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PURCHASER  (continued). 

pose  must  be  clearly  brought  home  to  the  alienee.  Where  the  latter 
has  denied  such  knowledge  on  oath,  it  cannot  be  held  that  his  denial 
is  overthrown  by  mere  circumstances  of  suspicion  adduced  against 
him.     BaUhelder  v.  WhiU,  103. 

3.  Purchaser  with  notice. — ^The  trust-deed  describing  the  bonds  as  bear- 

ing interest  from  August  26th,  1873,  being  duly  recorded,  C,  being 
about  to  buy  the  land  of  the  debtor's  vendee,  sees  the  bonds  and  the 
contract,  and  is  told  that  the  debtor  claimed  that  the  bonds  bore  inter- 
est from  the  date  of  the  contract,  nevertheless  purchased  the  land. 
Held  : 

C.  is  not  a  purchaser  for  value  without  notice,  and  the  land  in  his 

hands  is  liable  for  interest  on  the  bonds  from  that  date.    Ware  v. 

Star  key,  191. 

4.  Judicial  ^fl/«.— Re-sale  having  been  directed  of  certain  Springs  prop- 

erty for  default  of  payment  of  the  purchase  money  wherefor  M.  as 
surety  for  F.  was  bound,  M.  contracted  with  parties  having  interests 
in  said  property  to  buy  it,  and  form  a  joint-stock  company  to  man- 
age it.  To  this  company  as  the  purchaser  the  sale  was  made,  re- 
ported and  confirmed,  and  the  property  conveyed ;  and  the  contract 
being  before  the  court  with  the  report  of  sale,  M.  was  treated  as  the 
agent  of  the  company. 
Held: 

M.  was  not  personally  liable  as  purchaser.    Frazier  v.  Hendren,  265. 

5.  Case  at  dor.— Part  owners  and  lienors 'of  the  Springs  property  agreed, 

as  a  joint-stock  company,  to  buy  it,  and  to  pay  off  the  claims  on  it  in 
the  stock  and  bonds  of  the  company.  They  so  bought  it,  and  the 
agreement  was  returned  to  the  court  with  the  report  of  the  sale, — 
certain  other  creditors,  not  parties  to  the  agreement,  assenting  to  it. 

Held: 

The  purchaser's  liability  was  to  pay  money,  and  it  cannot  be  dis- 
charged in  any  other  thing,  quoad  any  party  in  interest,  against 
his  wishes.    Idem, 

6.  Frauds  Purchaser  for  value  unthout  notice. — On  doubtful  evidence 

fraud  must  not  be  assumed.  It  must  be  distinctly  alleged  in  the  bill, 
and  clearly  proved.  And  so,  of  the  defence  of  purchaser  for  value 
without  notice.     Gregory  v.  Peoples,  365. 

7.  Trusts — Possessors  of  trust  property — Liability. — Trusts  are  enforced 

not  only  against  regularly  appointed  trustees,  but  also  against  all  per- 
sons who  come  into  possession  of  trust  property  with  notice  of  the 
trust.    Hobson  v.  Whitlow,  784. 

8.  Idem— Purchasers  with  notices-Liability.— Purchasers  or  grantees  of 

trust  property,  with  notice  of  the  trust,  though  they  have  paid  the  en- 
tire consideration,  themselves  become  trustees,  and  liable  to  the  ces- 
tuis  que  trust  for  the  fulfillment  of  the  trust.    Idem, 
VOL.  LXXX — 118 
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PURCHASER  {continued), 
9.  Complete  purchaser —Judgment  against  vendor— Case  at  bar. — B. 
held  adverse,  open  and  notorious  possession  of  land  from  1849  to  1862, 
when  D.  asserted  claim  to  it,  and  B.  buys  up  his  claim  under  verbal 
contract,  paying  his  price  in  full,  and  remains  in  such  possession  until 
1881,  when  creditors  of  D.,  by  judgments  obtained  since  1862,  sue  to 
subject  the  land  to  their  judgments  : 
Held: 

Apart  from  B.'s  title  by  such  possession,  he  was  a  complete  purchaser 
from  D.  before  their  judgments  were  obtained,  and  their  liens 
never  attached  to  the  land.     Botvman  v.  Hicks,  806. 

QUIA  TIMET. 

Cloud  on  title.     Stearns  v.  Harman,  48. 

REALTY. 

Sale  for  partition— Proceeds— Are  they  realty  ?     Turner  v.  Dawson, 

841. 

RECEIVERS. 

Appeals— Special  commissioners — Defalcation.     Duffy  dr*  Bolton  v. 
Figgat,  664. 

RECORD.    See  Practice  at  Common  Law,  16. 

RE-HEARING.    See  Practice  in  Chancery. 

REGISTRY. 

Verbal  sales  of  lands.— TYi^  statute  in  relation  to  the  registry  of  contracts 
and  deeds  does  not  apply  to  verbal  contracts  for  the  sale  and  pur- 
chase of  lands.     Bowman  v.  Hicks,  806.  , 

RELEASE. 

Principal  and  surety.     Gumee  v.  Bausemer,  867. 

REMOVAL  OF  CAUSES. 

1.  Constitution.— Act  of  March  7th,  1884,  Acts  188:^*84,  page  424,  direct- 

ing that  on  motion,  on  twenty  days*  notice  by  any  party,  any  suit  or 
proceeding  pending  in  a  corporation  court  shall  be  removed,  as  of 
right,  to  the  circuit  court  of  said  corporation,  is  not  unconstitutional. 
Town  of  Danville  v.  Blackwell,  38. 

2.  Mistrial— Waiver — Mandamus.— In  such  a  case  there  was  ineffectual 

trial.    At  next  term  defendant,  after  notice  under  said  act,  moved  for 
the  removal  of  the  case  to  the  circuit  court,  and  the  corporation  court 
denied  the  motion. 
Held: 

1.  Right  of  removal  was  not  waived. 

2.  Mandamus  is  the  remedy  for  refusal  to  remove.     Idem. 
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RES  JUDICATA. 

1.  Estoppel. — All  matters  presented  and  received,  or  presentable  to  sus- 

tain the  particular  demand  litigated  in  prior  suit,  and  all  matters  pre- 
sented or  presentable  under  the  issue  to  defeat  such  demand,  are 
concluded  by  the  judgment  or  decree  in  the  former  suit.  Withers' 
adnCr  v.  Sims^  651 . 

2.  Parol  evidence, — Where  judgment  or  decree  is  relied  on  as  estoppel, 

and  pleadings  and  proceedings  in  former  suit  leave  it  doubtful  what 
was  the  issue,  or  state  of  facts  whereon  the  judgment  or  decree  was 
rendered,  parol  evidence  is  admissible  in  subsequent  suit  to  show 
what  was  actually  in  issue  and  determined  by  former  suit.    Idem. 

3.  Deeds — Construction — Case  at  bar. — ^The  construction  of  the  deeds  of 

conveyance  from  H.  to  P.  and  from  P.  to  S.  and  P.,  passed  into  res 
judicata  by  the  decision  of  this  court  in  this  cause  when  it  was  here 
in  1879.    Massie  v.  Heiskell,  789. 

RESULTING  TRUST. 

1.  Estoppel— Resulting  trust.— ^\i^xt,  one  having  only  the  equitable  title, 

conveys  the  land  with  general  warranty ;  then  is  discharged  in  bank- 
ruptcy ;  and  afterwards,  with  another's  money,  buys  the  land,  at  a  re- 
sale thereof  for  the  unpaid  purchase  money,  and  obtains  to  himself  a 
conveyance  thereof,  such  title  does  not  enure  to  his  grantee,  and  he 
is  not  estopped  to  deny  he  had  the  title,  because  a  trust  resulted  in 
favor  of  him  whose  money  bought  the  land.    Gregory  v.  Peoples,  355. 

2.  Equity  jurisdiction  and  relief— Liens — Setoffs.    See  Equity  Jurisdic- 

tion and  Relief  13.    Paxton  v.  Stuart,  873. 

RIGHT  OF  WAY. 

1.  Way  ex  necessitate. — If  one  take  conveyance  of  land  surrounded  by 

lands  of  his  grantors  and  others,  he  can  enforce  a  right  of  way  under 
plea  of  necessity  against  none  but  his  grantors.  Linkenhoker  v. 
Graybill,  835. 

2.  Case  at  bar. — L.  bought  part  of  the  R.  lands  knowing  how  they  were 

situated  as  to  public  roads,  and  that  they  were  entitled  to  a  right  of 
way  in  one  direction  over  G.*s  lands  to  a  public  highway,  and  con- 
tracted with  his  grantors  for  a  right  of  way  out  to  a  public  highway 
over  other  lands  than  G.'s.  He  cannot  now  be  permitted  to  abandon 
his  said  rights  of  way  and  have  a  public  road  established  for  his  own 
exclusive  use,  and  to  the  great  damage  of  G.,  over  G.'s  land  in  an- 
other direction  to  a  public  highway.    Idem. 

SALARIES. 

Constitutional  officers — Attorney-  General— Offset— Attachment—  Gar- 
nishtnent—  Withholding  Salary — Remedy.    See  Officers,  4,  5,  6,  7. 
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SALES. 

1.  Judicial  sales — Purch<ise  money  paid  into  court  and  lost. — Where  pur- 

chaser at  judicial  sale  buys  in  all  the  liens  save  one,  and  is  allowed 
credit  therefor/ and  then  to  prevent  re-sale,  pays  into  bank,  with  ap- 
proval of  the  court,  the  amount  of  the  said  lien,  which  the  court  re- 
cognizes as  appropriated  to  the  owners  of  the  said  lien,  and  which  is 
later  lost  by  the  bank's  failure,  the  loss  will  fall  wholly  on  the  owners 
of  the  said  lien.  Had  there  remained  more  than  one  unsatisfied  lien, 
the  loss  would  then  have  fallen  on  the  general  fund,  and  been  borne 
by  the  lienors  in  the  inverse  order  of  the  priority  of  their  liens.  Gill 
V.  B arbour ^  11. 

2.  Judicial— 'Private. — ^After  decree  in  pending  suit,  to  sell  land  to  pay 

debts,  debtor  sells  the  land  by  written  contract,  undertaking  to  make 
vendee  "sufficient  title,"  takes  for  the  purchase-money  vendee's 
bonds  payable  to  commissioners  named  in  the  decree,  and  a  trust- 
deed  on  the  land  to  secure  them.  The  sale  is  confirmed  by  the 
court,  and  its  receiver  ordered  to  collect  the  bonds  when  due,  and 
apply  proceeds  to  the  debts.  Such  sale  is  not  a  judicial,  but  a  private 
sale.     Ware  v.  Starkey,  191. 

3.  Judicial  sales — Purchaser. — Re- sale  having  been  directed  of  certain 

Springs  property  for  default  of  payment  of  the  purchase  money 
wherefor  M.  as  surety  for  F.  was  bound,  M.  contracted  with  parties 
having  interests  in  said  property  to  buy  it,  and  form  a  joint-stock 
company  to  manage  it.  To  this  company  as  the  purchaser  the  sale 
was  made,  reported  and  confirmed,  and  the  property  conveyed ;  and 
the  contract  being  before  the  court  with  the  report  of  sale,  M.  was 
treated  as  the  agent  of  the  company. 
Held: 

M.  was  not  personally  liable  as  purchaser.    Frazier  v.  Hendren^  265, 

4.  Idem — Case  at  ^ar.— Part  owners  and  lienors  of  the  Springs  property 

agreed,  as  a  joint-stock  company,  to  buy  it,  and  to  pay  off  the  claims 
on  it  in  the  stock  and  bonds  of  the  company.  They  so  bought  it, 
and  the  agreement  was  returned  to  the  court  with  the  report  of  the 
sale,— certain  other  creditors,  not  parties  to  the  agreement,  assenting 
to  it. 
Held: 

The  purchaser's  liability  was  to  pay  money,  and  it  cannot  be  dis- 
charged in  any  other  thing,  quoad  any  party  in  interest  against 
his  wishes.     Idem. 

5.  Judicial  sales— Special  commissioners— Dejalcation.— Where  purcha- 

sers  at  judicial  sale  are  compelled  to  pay  a  second  time  a  part  of 
purchase  money,  by  means  of  the  special  commissioner's  failure  to 
give  required  bond,  and  his  default  in  paying  over  money  collected 
of  them,  the  jurisdiction  of  this  court  to  hear  their  appeal,  depends 
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SALES  {continued). 

on  the  amount  of  the  defialcation,  and  not  on  the  amount  of  his 
official  bond.    Dujff^  <Sf  Bolton  v.  Figgat,  664. 

6.  Judicial  sales-- DefiniHon— Case  at  ^ar— Sale  made  by  order  of  a 

court  of  competent  jurisdiction,  pendente  lite,  is  a  judicial  sale.  An 
executor  having  authority  under  the  will  to  sell  land,  declines  to  ex- 
ercise his  authority,  but  applies  to  the  court  for  instructions  and  di- 
rections, and  is  ordered  to  make  sale  and  report  it  to  the  court  for 
confirmation ;  whereupon,  he  makes  and  reports  the  sale  to  the  court 
as  ordered,  such  sale  is  a  judicial  sale.     Terry  v.  Cole's  ex'or,  695. 

7.  Idem — Bidders — Confirmation. —^xM^r  acquires  no  rights  until  his  bid 

is  accepted  and  the  sale  confirmed  by  the  court.  Whether  the  sale 
will  be  confirmed  depends  on  the  circumstances  of  each  case  and  the 
sound  discretion  of  the  court  in  view  of  fairness,  prudence  and  the 
rights  of  all  concerned.  No  general  rules  will  apply  to  all  the  cases. 
Idem, 
S.  Idem. — Rejection  of  did— Case  at  dar.— Where  sale  of  land  is  decreed 
to  pay  specific  legacies,  and  the  residue  to  four  residuary  legatees, 
and  the  land  is  bid  in  by  one  of  those  legatees,  and  the  other  legatees 
oppose  the  acceptance  of  the  bid  and  the  confirmation  of  the  sale, 
and  show  by  numerous  witnesses  well  acquainted  with  the  land,  that 
though  the  sale  was  open  and  fair,  yet  the  price  bid  was  grossly  inad- 
equate, and  that  the  land  if  divided  and  sold  in  parcels  would,  on 
the  usual  terms  of  payment  in  such  cases,  bring  two  or  three  times 
the  price  bid ;  there  was  no  error  in  the  court  rejecting  the  bid,  and 
refusing  to  confirm  the  sale  and  directing  a  re-sale.     Idem. 

9.  Sale  of  land  for  purchrse  money — Terms^  Upset  bid.  See  Practice 
in  Chancery,  28,  29. 

10.  Judicial  sales— Resale.    See  Practice  in  Chancery,  2.     Mosby  v.  With- 

ers, 82. 

11.  Judicial  sale-^MistaJu  of  boundary,     Gamett  v.  Loven,  456. 

12.  fudicial  sales— Upset  bid.     Vostv.  Porter,  S6o. 

SET-OFFS. 

1.  Case  at  bar. — In  Frazier  v.  Frazier,  11  Va.  775  (to  which  case  at  bar 
is  sequel),  a  certain  sum  was  held  due  J.  A.  F.,  and  to  be  a  lien  on  the 
property  of  the  R.  A.  Springs  company,  and  that  property  was  di- 
rected to  be  sold  in  default  of  payment.  When  the  case  went  back 
the  company  brought  in,  as  set-ofTs  to  that  sum,  certain  judgments 
against  J.  A.  F.    Upon  appeal  by  him : 

Held: 

1.  These  judgments  were  lawful  set-offs  against  the  decree. 

2.  The  decree  in  Frazier  v.  Frazier  is  without  error  and  will  not  be 

disturbed,  except  so  far  as  the  costs  were  given  against  the  ap-  • 
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SET-OFFS  (coniintied). 

pellees  generally,  when  they  should  be  against  only  W.  F.,  who 
alone  of  the  appellees  had  contested  the  rights  of  the  appellant. 
Frazier  v.  Hendren^  265. 

2.  Salaries  of  officers,  •  Attorney- General  v.  Auditor,  485. 

3.  Resulting  trusts— Liens.     Pax  ton  v.  Stuart,  873. 

SPECIFIC  PERFORMANCE.     See  Contracts,  4,  17,  18,  19,  20. 

STATE. 

1.  Suits  against. — The  State  can  only  be  sued  by  its  consent.    When  a 

remedy  by  suit  against  the  State,  or  any  of  its  officials,  is  provided, 
those  seeking  to  avail  of  its  benefits  must  follow  its  provisions  with 
exact  strictness.    Dunnington  v.  Ford,  177. 

2.  Idem— Discrepancy  fatal. — Under  act  of  2Hth  Januar>',  1882,  amended 

13th  March,  1884,  Acts  1883-*84,  page  527,  the  suit  is  required  to  be 
commenced  by  a  petition  filed  at  rules,  upon  which  a  summons  shall 
be  issued  to  the  collecting  officer,  and  regularly  matured  like  any 
other  action  at  law,  and  the  coupons  tendered  shall  be  filed  with  the 
petition.  A  suit  brought  in  any  other  way  is  unlawfully  instituted,, 
and  must  be  dismissed.    Idem. 

3.  Jndgment  against  State.    Brown,  Davis  6f  Co.  v.  Greenhow,  lis. 

4.  Suits  against.— 'Vnd^r  statute  commonwealth  may  be  sued  in  the  man- 

ner prescribed  for  any  claim  due.    Parson's  case,  1H3. 

STATUTE  OF  LIMITATIONS. 

1.  Practice  in  chancery. — Courts  of  equity  follow  the  law  as  respects  the 

statute  of  limitations.  If  a  legal  claim,  barred  at  law,  be  asserted  in 
equity,  it  is  equally  barred  there.     Hutcheson  v.  Grubbs,  251. 

2.  Idem — Corporeal  hereditaments.— Ks  to  the  possession  requisite  to  ac- 

quire title  to  things  corporeal,  the  statutory  period  prevails.  Cornell 
V.  Rhudy,  710. 

3.  Mistake,  6fc. — Discovery. — Cases  of  fraud,  trust  and  mistake,  are  not 

within  the  statute  of  limitations.  At  all  events,  in  equity,  in  cases  of 
mistake,  as  in  cases  of  fraud,  the  statute  does  not  begin  to  run  until 
the  discovery  of  the  mistake.    Massie  v.  Heiskell,  789. 

4.  Mistake — Presumption  of  payment. — Claim  for  purchase  money  for  ex- 

cess of  land  conveyed  under  mutual  mistake  of  fact,  is  unaffected  by 
any  lapse  of  time  short  of  the  period  sufficient  to  raise  the  presump- 
tion of  payment.  And  the  existence  of  deeds  conveying  title  and 
reserving  no  lien,  cannot  reduce  the  period  of  limitation  to  five  years, 
because  the  averment  and  proof  of  the  mistake,  required  the  abroga- 
tion of  the  deed,  at  least  quoad  the  purchase  money  for  the  excess 
over  what  was  sold  and  paid  for.     Idem. 
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STATUTE  OF  LIMITATIONS  {continued), 

5.  Adminisirators — Sureties— Devastavit— Statute  of  timitations—Case  at 
bar,—\xi  1865,  E.  sued  out  distress  warrant  against  estate  of  J  ,  de- 
ceased, which  had  been  committed  to  sheriff,  administrator,  who 
wasted  it.  Warrant  was  placed  in  hands  of  sheriJ's  deputy  to  levy. 
It  was  never  levied,  but  was  returned  to,  and  remained  effete  in  clerk's 
office  until  1880,  when  E.*s  administrator  brought  chancery  suit 
against  sheriff-administrator  and  his  two  sureties,  alleging  the  devas- 
tavit, and  asking  relief.  Against  principal  and  all  his  sureties,  except 
A.,  the  bill  wag  taken  for  confessed.  A.  answered  and  plead  statute 
of  limitations. 

Held  : 

1.  The  claim  of  E  's  administrator  for  the  devastavit  was  barred  as 

against  sheriff-administrator's  sureties,  though  not  against  him- 
set/,  when  the  suit  was  brought  in  1880. 

2.  The  suit  being  on  the  joint  obligation  of  all  the  sureties,  the  de- 

fence by  A.,  not  being  purely  personal  to  him,  enured  to  the  ben- 
efit of  all,  and  no  decree  can  be  entered  against  any.  Ashby  v. 
BelVsadm'r,  811. 

STOCKHOLDERS.    See  Joint  stock  Companies. 

SURETIES.    See  Principal  and  Surety. 

TAXATION. 

Municipal  corporations— Powers  of  Taxation.    See  Corporations,  1,  2. 

TAXES. 

1.  Coupons — Tax -payers'   remedy— Assumpsit.— Assumpsit  against  col- 

lecting officer  is  the  proper  remedy  of  a  tax-payer  to  recover  money 
paid  by  him  for  taxes,  after  collector's  refusal  to  accept  coupons  ten- 
dered in  payment  thereof,  under  act  approved  January  26th,  1882. 
Acts  1881-'82,  page  37.    Brown,  Davis  <Sf  Co.  v.  Greenhow,  118. 

2.  Pleading — Special  counts — Common  counts. — In  the  declaration  to  spe- 

aal  counts  alleging  the  tender  of  tax -receivable  coupons  to  pay  the 
tax,  and  the  defendant's  refusal  to  accept  the  coupons,  and  the  lat- 
ter's  proceeding  to  collect  the  tax  in  money,  when  payment  thereof 
was  made  under  protest,  the  common  counts  for  money  had  and  re- 
ceived, &c.,  may  be  added.    Idem. 

ij.  Judgment  against  State. — The  action  under  this  statute  is  in  form 
against  the  collector;  but  being  to  recover  a  demand  growing  out 
of  his  acts  done  colore  officii,  is  substantially  against  the  common- 
wealth, and  the  judgment  is  likewise.     Idem. 

4.  Municipal  corporations — Powers  of  taxation.    See  Corporations,  1,2. 
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TORTS. 

1.  WiUful  torts, — The  proper  remedy  for  a  mere  willful  tort  is  by  action 

at  law.    Salamone  v.  Keiley^  86. 

2.  Evidence — Dumages, — In  mitigation  of  damages,  in  an  action  for  false 

imprisonment,  it  is  allowable  on  cross-examination  to  prove  that  the 
plaintiff  had  boasted  that  he  had  gained  a  great  reputation  from  his 
arrest  and  imprisonment    Johnston  v.  Moorman,  131. 

3.  Judiciat  officers — Liability, — When  acting  within   their  jurisdiction, 

judicial  officers  are  exempt  in  civil  actions  from  liability  for  their  offi- 
cial acts,  although  such  acts  are  alleged  to  have  been  done  mali- 
ciously and  corruptly.     Idem, 

4.  Idem— Idem— Jury. —In  civil  actions  against  such  officers,  acting  within 

their  jurisdiction,  it  is  not  for  the  jury  to  decide  upon  the  question  of 
the  reasonableness  of  the  grounds  of  the  arrest.     Idem, 

5.  Idem— Idem — Case  at  bar,—],,  mayor  of  D.,  whilst  acting  in  his  judi- 

cial capacity,  caused  the  arrest  of  M.,  who  sued  J.  for  damages  for 
false  imprisonment. 
Held: 

J.  was  not  liable  to  M.  in  damages  for  such  arrest  and  imprisonment. 
Idem. 

TRUST-DEEDS. 
1.  Practice  in  chancery— Enforcing  trust-deeds- Correcting  mistake. — 
Debtor  having  sold  the  land  as  above  stated,  the  master  having  re- 
ported as  aforesaid,  and  the  receiver  having  collected  the  bonds  with 
no  interest  until  after  their  maturity,  it  was  competent  for  that  debtor 
to  bring  his  bill  to  enforce  the  trust-deed,  or  to  reform  any  mistake 
in  any  part  of  the  said  writings,  in  order  to  collect  the  unpaid  inter- 
est. Ware  v.  Starkey,  191. 
See  Deeds,  3. 

TRUST  PROPERTY.    See  Fiduciaries, 

TRUSTS  AND  TRUSTEES.    See  Fiduciaries. 

USURY. 

1.  Judgment.— V^h^rt  an  instrument  on  its  face  reserves  more  than  the 

legal  rate  of  interest,  it  is  usurious  in  its  inception,  and  judgment  shall 
be  rendered  for  the  principal  sum  only,  although  the  defendant  may 
have  filed  no  plea  of  usury.     Turner  v.  Turner,  379. 

2.  Borrower— Relief, — Where  a  borrower  who  has  paid  no  part  of  the 

principal,  or  usurious  interest,  comes  into  chancery  under  Code 
1873,  ch.  137,  sec.  12,  he  must  be  required  to  pay  only  the  principal 
sum  loaned  or  forborne.    Idem. 

3.  Payments— Application. — ^Where  payments  have  been  made  on  the 

usurious  contract,  which  are  merely  credited  on  the  bond,  and  not 
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USURY  (continued). 

applied  specially,  borrower  is  entitled  to  have  such  payments  de- 
ducted from  the  principal  sum  loaned  or  forborne.    Idem. 

4.  ApplicaHon  of  payments--Rule— Exception,— To  the   rule  that    the 

creditor  may  apply  payments  when  the  debtor  does  not,  there  is  the 
well  recognized  exception  that  he  cannot  apply  them  to  what  is  no 
legal  or  equitable  demand  against  the  payer.     Menu 

5.  Qucsre, — Whether  or  not  the  creditor  can  apply  payments  to  usuri<jus 

interest  where  debtor  has  made  no  application.    Idem. 

VENDOR'S  LIEN. 

How  extinguished. — Such  lien  may  be  extinguished  by  payment  of  the 
purchase  money,  or  it  may  be  waived  or  surrendered  by  the  volun- 
tary act  of  the  vendor.  Case  at  bar  is  an  instance  of  such  extin- 
guishment of  lien.    Frazier  v.  Hendren,  265. 

VENIRE  FACIAS. 

See  Criminal  Jurisdiction  and  Proceedings^  11, 12. 

VENUE. 

Criminal  proceedings, — Indictment  not  sustained  without  proof  that 
offence  was  committed  in  county  wherein  venue  is  laid  ;  but  a  strong 
presumption  thereof  raised  by  the  evidence  suffices.  Richardson's 
case,  124. 

WARRANTY  OF  TITLE. 

1.  Estoppel. — Where  one  convejrs  land  with  general  warranty,  whereof  at 

the  time  he  has  not  the  title,  but  afterwards  acquires  it,  such  acqui 
sition  enures  to  the  grantee.    The  warrantor  is  estopped  from  deny- 
ing he  had  the  title.     Gregory  v.  Peoples,  356. 

2.  Bankruptcy-' Estoppel. — A  discharge  in  bankruptcy  releases  the  war- 

rantor from  liability  for  covenants  broken,  but  does  not  affect  the 
estoppel,  because  the  covenant  runs  with  the  land.    Idem. 

3.  Idem — Resulting  /rwj/— Where  one  having  only  the  equitable  title, 

conveys  the  land  with  general  warranty ;  then  is  discharged  in  bank- 
ruptcy ;  and  afterwards,  with  another's  money,  buys  the  land,  at  a  re- 
sale thereof  for  the  unpaid  purchase  money,  and  obtains  to  himself 
a  conveyance  thereof,  such  title  does  not  enure  to  his  grantee,  and  he 
is  not  estopped  to  deny  he  had  the  title,  because  a  trust  resulted  in  fa- 
vor of  him  whose  money  bought  the  land.    Idem. 

4.  FSirchasers  for  value  without  notice — Setoffs — Encumbrances — War- 

ra«/K.-rVendee,  to  whom,  under  mutual  mistake  of  fact,  vendor  h«s 
conveyed  more  than  was  bargained  or  paid  for,  cannot  be  regarded, 
as  to  such  excess,  as  a  purchaser  for  value  without  notice.  But  against 
vendor's  claim  for  compensation  for  such  excess,  vendee  may  set  off 
any  counter-claim  he  may  have  for  money  expended  by  him  in  clear- 
VOL.  LXXX — 119 
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WARRANTY  OF  TITLE  [conHnued). 

ing  the  property  of  ertcumbrances  existing  thereon  when  the  convey- 
ance was  made.  Vendee^s  right  to  set  off  such  counter  claims,  is  not 
founded  on  the  ide^  of  a  breach  of  warranty,  and  is  not  affected  by 
the  question  whether  the  warranty  of  the  vendor  was  general  or  spe- 
cial, but  rests  on  the  principle  that  *'  he  that  asks  equity  tnusl  do  equity.  ** 
Massie  v.  Heiskeil,  789. 

WILLS. 

1.  Codicils — Re-Publication.— Upon  a  paper,  whereon  there  was  writing 

dated  1858,  and  purporting  to  dispose  of  H.*s  pro{>erty,  but  without 
signature  or  attestation,  H.,  in  1804,  wrote  another  instrument,  with 
the  caption  "Codicil  to  the  above  will,'*  which  instrument  was  duly 
executed  and  attested. 
Held: 

The  execution  of  the  codicil  eifects  the  republication  of  the  will,  and 
brings  the  latter  down  to  the  date  of  the  codicil,  so  that  both 
speak  as  of  the  same  date.    Matcher  v.  Hatcher,  169. 

2.  Rules  of  construction.— 'St^  opinion  for  some  of  these  rules.     Idem. 

.'V  Construction — Case  here. — Testator  h  d  five  daughters.  To  each  of 
the  three  married  ones,  in  his  lifetime,  he  gave  two  slaves,  and  con- 
firmed the  gift  by  will  of  1858,  by  which  he  gave  each  of  his  two  un 
married  daughters,  L.  and  F  ,  two  slaves,  provided  for  equal  distri- 
bution of  his  other  estate,  and  added :  **  If  anything  should  happen 
to  the  negroes  named  for  L.  and  F.  before  they  get  fully  in  posses- 
sion of  them,  I  wish  said  loss  made  up  to  each  of  them,  as  I  wish  to 
make  all  my  children  equal  in  the  division  of  my  estate."  By  codicil 
of  1864  he  adds:  *'  I  wish,  at  the  close  of  the  war,  the  proptrty  not  al- 
ready devised,  with  the  exception  of  the  land  and  negroes,  to  be 
equally  divided  among  my  children.  The  negroes  to  be  hired  out, 
with  the  exception  of  Nelly  and  Henry,  who  I  wish  to  remain  on  the 
farm,  and  aid  in  supporting  my  daughters  L.  and  F.  while  unmarried, 
it  being  my  wish  that  they  shall  have  the  farm  and  the  two  negroes 
above  named  to  support  them  on  it,  while  unmarried,  till  the  year 
1871." 
Held: 

1.  The  loss  of  the  slaves,  by  emancipation,  is  within  the  intention  of 

the  testator,  and  L.  and  F.  are  entitled  to  be  compensated  for  the 
loss. 

2.  L.  and  F.  are  entitled  to  a  support,  and  nothing  mor«,  while  un- 

married, from  the  farm.    Idem. 

4.  Devise—  Valid  as  to  class—  Void  as  to  individuals, — "  Item.    I  give  to 

my  brother  W.  all  the  residue  of  my  estate,  to  be  held  by  him  in 

trust,  and  to  be  distributed  among  my  next  of  kin  who  may  be  needy, 

in  such  proportions  and  at  such  times  as  in  his  opinion  may  be  best ; 
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WILLS  {continued). 

and  I  do  autligrizt:  him  to  so  dispose  of  my  estate  either  in  kind  or 
to  sell  and  convert  into  money."  W.  was  named  as  executor  in  the 
will,  but  died  before  qualifying.  The  administrator  d.  b.  n.  c,  t,  a. 
brought  suit  to  construe  the  will. 

Held: 

1.  The  devise  is  valid  as  to  the  class,  *'  the  next  of  kin''  but  invalid 

for  uncertainty  as  to  the  individuals  to  be  selected  '*  the  most 
needy  y 

2.  The  residue  of  the  estate  must  be  divided  among  the  next  of  kin 

according  to  the  statute  of  descents  and  distribution. 

3.  W.  is  entitled  to  share  in  that  residue  as  one  of  "'the  next  of  kiny 

Fontaine  v.  Thompson ^  229. 

5.  Attestation.— Co6^  1873,  chapter  118,  section  4,  requires  the  attestation 
of  two  subscribing  witnesses,  but  no  particular  form,  or  place  on  the 
paper,  yet  the  witnesses,  unless  the  will  be  olograph,  must  subscribe 
as  witnesses^  though  the  word  "  witness  **  need  not  appear.  Peake  v. 
fenkinSy  293. 

().  Case  at  bar, — Instrument  propounded  as  the  will  of  J.  is  wholly  written 
by  H.  and  signed  *'J.  by  H."  and  is  attested  "  Witness :  L."    L.  being 
dead,  the  instrument  is  probated  on  the  testimony  of  H.  as  a  sub- 
scribing witness. 
Held: 

1 .  The  instrument  was  not  attested  pursuant  to  the  statute. 

2.  H.  did  not  subscribe  **as  a  witness,"  and  could  not  attest  the  will. 

Idem, 

7.  Testamentary— Case  at  bar. — Instrument  dated  13th  April,  1870,  speaks 
of  "  the  testatrix  '*  in  the  third  person,  and  merely  recites  that  she 
had  spoken  to  the  amanuensis  '*  of  her  wish  to  make  a  will  to  secure 
to  her  son  J.  |200  a  year  for  every  year  he  had  been  staying  at  home 
with  her  since  his  father's  death,**  and  that  on  3rd  of  January,  1870, 
she  had  asked  the  amanuensis  "  to  write  her  will  for  her  to  copy,*'  &c. 
Held  : 

The  instrument  is  not  testamentary  in  its  character.     Idem. 

H.  Construction — Res  judicata— Case  at  bar. — In  1871,  testator  willed 
property  to  be  held  by  his  exectitors  in  trust  for  G.  and  E.,  until  they 
respectively  arrive  at  twenty-one,  or  marry;  if  either  die  without 
lawful  issue,  then  the  whole  to  be  held  for  the  survivor  until  twenty- 
one ;  and  if  survivor  be  twenty-one  at  time  of  such  death,  then  the 
whole  to  go  to  him ;  but  should  both  die  without  lawful  issue,  then  the 
whole  to  revert  to  testator's  estate.  Executors  declining,  B.  qualified 
as  administrator  c,  t.  a.  Jn  1872,  G.  and  E.,  still  minors,  brought  their 
bill  against  administrator  c.  t.  a.  and  testator's  children,  reciting  the 
will,  and  praying  the  court  to  decide  if  the  trusts  in  the  will  devolved 
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WILLS  {contim$ed), 

on  the  administrator  r.  /.  a,,  and  if  not,  to  appoint  a  trustee  to  executcr 
those  trusts,  and  to  direct  him  to  pay  G.  and  E.  a  reasonable  sum  for 
their  maintenance.  The  court  decided  that  G.  and  E.  each  had  a 
vested  estate,  subject  to  be  divested,  and  if  either  died  under  twenty- 
one,  the  whole  to  go  to  survivor ;  that  the  estate  being  vested,  G.  and 
E.  each  was  entitled  to  maintenance  out  of  it ;  and  that  each  was  enti- 
tled to  the  possession  of  his  portion  when  he  attained  twenty-one,  or 
married.  G.  and  E.  both  attained  twenty-one  and  died  without  law- 
ful issue.  In  1881,  testator's  children  brought  their  bill  against  G.  and 
E.*s  representatives  for  construction  of  the  will  and  recovery  of  the 
property.  Defendants  answered,  citing  t'le  decree  of  1872,  as  having 
properly  adjudicated  the  issues  raised  by  the  bill  last  mentioned. 

Held: 

1.  The  matters  put  in  issue  by  the  bill  of  1881,  were  not  embraced  in 

the  issue  presented  by  the  bill  of  1872,  and  are  not  res  judicaJa, 

2.  G.  and  £.  each  took  a  vested  equitable  estate  in  fee,  subject  to  be 

divested  only  on  the  death  of  each  under  twenty-one,  without 
lawful  issue,  and  so  soon  as  each  of  them  arrived  at  twenty  one. 
his  estate  became  absolute  and  indefeasible.  Withers*  adm'r  v. 
SifHS,&Sl. 

WITNESSES. 

1.  Commiiiee  of  lunatic — Competency, — ^The  committee  of  a  lunatic  is 

competent  to  testify  as  to  a  contract  made  by  him  with  a  former  com- 
mittee of  the  same  lunatic  concerning  the  latter's  affairs.  Carter  v. 
Edmonds^  58. 

2.  Idem — Re-examination  of  wiinesses, — It  is  a  general  rule  that  a  depo- 

sition once  taken,  cannot  be  re  taken  without  the  leave  of  the  court, 
which  will  always  be  granted  whenever  justice  seems  to  require  it. 
Idem. 

3.  Professional  experts, — See  opinion  as  to  the  value  of  their  testimony. 

Ware  v.  Starkey,  191. 

4.  DisquaUfication. — Conviction  of  petit  larceny  does  not  in  this  State 

disqualify  one  as  a  witness.    Barbour's  case^  287. 

5.  Impeach$nent,—A  witness  cannot  be  impeaohed  by  proof  of  particular 

acts  and  offences  committed  by  him.    Idem, 
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